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JUDGES  OF  THE  HIGH  COURT  OF  JUDI- 
CATURE, N.-W.  P. 

1908. 


CHIEF  JUSTICE. 

The  Hon'ble  Sir  John  Stanley,  Kt.,  K.C,  J.P. 

[0«  leave  from  loth  June,  1908,  lo  9th  July,  1908.] 

The  Hon'ble  Sir  George  Edward  Knox,  Kt.,  K.C,  J.P. 

[Acting  from  10th  June;  1908,  to  9th  July,  1908.] 

PUISNE  JUDGES. 

The  Hon'ble  Sir  George  Edward  Knox,  Kt.,  C.S.,  J.P. 
The  Hon'ble  PramadaCharan  Banerji,  B.A.,B.L.,  J.P. 
The  Hon'ble  Sir  William  Burkitt,  Kt.,  C.S.,  J.P. 

[Rettred  ixom  9th  April,  1908] 

The  Hon'ble  Robert  Smith  Airman,  C.S.,  J.P. 

[On  leave  for  one  month  from  15th  July,  1908.] 

The  Hon'ble  Henry  George  Richards,  K.C.,  J.P. 
The  Hon'ble  Syed  Karamat  Husain,  J.P. 

[Took  his  seat  on  21st  January,  1908.] 

The  Hon'ble  Henry  Daly  Griffin,  C.S.,  J.P. 

[Took  his  seat  on  13th  April,  1908.] 
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BAJRANGI  SINGH  and  others 

versus 

MANOKARNIKA  BAKSH  SINGH. 

Hindu  Liitu — ilitakshara — wiiUnt/s  estate — alienation — consent  of 
reversio/ters—Custom^Bha\c  Sultan  Chhattris  o/  Oudh — Ex-, 
elusion  of  daughters  from  inheritance 

Among  the  BhaU  Sultan  Chhattris  of  Oudh,  there  is  a  custom 
by  which  the  daughters  are  excluded  from  inheriting  their  father's 
property. 

A  Hindu  widow,. governed  by  the  law  of  Mitakshara,  can  alien- 
ate her  husband's  property  without  legal  necessity  on  obtain- 
ing the  consent  of  the  whole  body  of  persons  constituting  the 
next  reversion  and  it  is  not  necessary  for  her  to  obtain  the  consent 
of  all  his  kindred  who  can  reasonably  be  regarded  as  having 
an  interest  in  questioning  the  transaction.  Ramphal  Rai  v.  Tula 
Kuari  I.  L.  R.,  6  All.  ii6  not  approved.  Radha  Shy  am  v.  foy 
Ram  I.  L.  R.,  17  Cal.,  896  approved.  Nobo  Kishore  v.  Hari  Nath 
I.  L.  R.,  10  Cal,  1 102,  Maruda  Mathu  v.  Srinivasa  I.  L.  R.,  21 
Mad.,  128,  Vinayak  v.  Govind  I.  L.  R.,  25  Bom.,  129  referred  to. 

Appeal  against  a  judgment  of  the  Court  of  the  Judi- 
cial Commissioner  of  Oudh  affirming  a  decree  of  the  Sub- 
ordinate Judge  of  Rai  Bareli. 

Suit  for  possession. 

The  courts  below  dismissed  the  suit. 

Plaintiff  appealed. 

The  material  facts   appear   from    the  judgment. 

Ross  for  the  appellant. 

Z.  DeGruytlur  for  the  respondent. 
The  judgment  of  their  Lordships  was  delivered  by 
Sir   Andrew     Scoble.— Sitla   Bakhsh   Singh,   a    Hindu 
of  the  tribe    of    Bhale    Sultan    Chhattris,    resident    in    Sul- 
tanpur,   died   some    time    before   the   anne.xation   of    Oudh 
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leaving  him  surviving  a  widow  named  Daryao  Kunwar, 
and  two  daughters,  Janga  Kunwar  and  Jagrani  Kunwar.  He 
was  absolute  owner  of  an  estate  known  as  Pindara  Karnai 
and  other  property,  which  at  his  death  passed  to  his  widow, 
and  at  her  death  would  have  passed  to  his  daughters,  but  for 
a  custom  of  the  tribe  excluding  daughters  and  their  issue 
from  succession.  The  widow  died  on  the  6th  of  August 
1892,  having  previously  sold  the  whole  of  the  estate  to  her 
son-in-law,  Maheshar  Bakhsh  Singh,  the  husband  of  her 
daughter  Jagrani  Kunwar,  and  mutation  of  names  in  the 
revenue  registers  was  effected  in  his  favour.  After  the  death 
of  Maheshar,  which  occurred  on  the  3rd  of  April  1893,  the 
name  of  his  son,  Manokarnika  Bakhsh  Singh,  the  present 
respondent,  was  entered  in  the  government  records  as  pro- 
prietor of  the  estate ;  and  the  present  appellants  (with  one 
Mahpal  Singh,  who  died  while  the  case  was  pending)  brought 
the  suit  now  under  appeal,  claiming  that,  by  reason  of  the  cus- 
tom of  the  Bhale  Sultan  Chhattris,  they  were  the  next  heirs 
in  reversion  to  the  estate  of  Sitla  Bakhsh. 

In  the  courts  below,  and  before  their  Lordships  two  main 
questions  were  raised.  First,  whether  the  custom  had  been 
proved  ;  and,  secondly,  whether  certain  deeds  confirming  the 
sales  by  the  widow  to  Maheshar,  executed  by  the  then  near- 
est reversioners,  and  disclaiming  all  title  to  the  property  in 
dispute,  were  binding  on  their  descendants,  the  appellants, 
who  were  the  nearest  reversioners  at  the  time  when  the  suc- 
cession opened,  at  the  widow's  death.  In  the  courts  in  India, 
the  District  Judge  held  the  custom  not  proved  and  the  deeds 
not  binding  ;  the  Judicial  Commissioner  came  to  the  exactly 
opposite  conclusion  on  both  points.  The  conflict  of  opinion 
in  the  courts  in  India  upon  the  questions  of  custom  has  made 
it  necessary  for  their  Lordships  to  examine  carefully  the  evi- 
dence in  this  case,  in  order  to  ascertain  whether  the  alleged 
custom  has  been  satisfactorily  proved.  In  making  this  exa- 
mination, their  Lordships  have  been  materially  assisted  by 
the  elaborate  analysis  of  the  evidence  made  by  both  the  learn- 
ed judges  below,  and  by  the  learned  Counsel  who  argued 
the  appeal.  They  will  briefly  state  the  grounds  on  which 
they  consider  the  judgment  of  the  Judicial  Commissioner  on 
this  point  must  prevail. 


Digitized  by 


Google 


VOL.  V.J 


PRIVY  COUNCIL. 


The  Bhale  Sultan  clan  appear  to  have  derived  their  name, 
some  three  centuries  ago,  from  their  warlike  exploits  in  the 
service  of  the  Emperors  of  Delhi.  They  are  now  settled  in 
considerable  numbers  in  the  district  of  Sultanpur  in  Oudh, 
in  several  villages  in  which  they  constitute  the  bulk  of  the 
population.  In  the  language  of  the  Indian  Evidence  Act  1872 
(section  48)  they  form  a  "considerable  class  of  persons."  The 
evidence  in  support  of  the  custom  was  mainly  oral,  and  no 
document  was  produced  of  an  earlier  date  than  the  British 
annexation.  Thirty-five  witnesses  were  examined  on  behalf 
of  the  appellants.  They  were  all  members  of  the  Bhale  Sul- 
tan clan,  mostly  men  of  mature  age  and  of  good  position. 
They  all  gave  evidence  that  in  their  clan  it  was  the  custom 
that  daughters  and  their  issue  were  excluded  from  succession 
to  the  separated  estate  of  their  father,  and  put  forward  thirty- 
nine  instances  in  which  this  exclusion  had  taken  place.  The 
Judicial  Commissioner  held  that  twenty  of  these  instances 
had  been  satisfactorily  proved.  For  the  respondent  no  evi- 
dence was  given  in  contradiction  of  these  irfstances,  though 
ample  time  was  allowed  for  the  production  of  such  testi- 
mony had  it  been  available ;  but  six  witnesses  were  called,  one 
of  whom  had  signed  a  wajib-ul-arz  in  which  the  custom  was 
set  up,  and  two  gave  evidence  in  support  of  the  custom. 

In  corroboration  of  the  oral  evidence,  a  number  of  village 
administration  papers  {wajib-ul-ars)  were  produced,  of  which 
seven  were  admitted  by  both  courts  to  be  relevant,  as  relat- 
ing to  Bhale  Sultan  villages.  In  all  these  the  rule  is  stated 
that  a  daughter  and  her  issue  do  not  alal-umum  (that  is,  as 
a  general  rule)  obtain  the  share.  .  One  of  them  is  attested 
by  44  zemindars  and  lambardars  of  the  village,  another  by 
49,  others  by  8  or  10,  The  dates  of  these  documents  are  not 
given,  but  they  were  all  officially  recorded  prior  to  the  insti- 
tution of  this,  suit,  and  quite  independently  of  the  parties 
thereto. 

One  other  piece  of  evidence  remains  to  be  noticed.  It  has 
been  stated  that  Sitla  Bakhsh  left  two  daughters,  Janga  Kun- 
war  and  Jagrani  Kunwar.  In  1876,  Janga  Kunwar  filed  a 
suit  against  her  mother  Daryao  Kunwar  and  her  brother-in- 
law  Maheshar  Bakhsh  for  a  declaratory  decree  that  she  was 
entitled  to  succeed  to  half  her  father's    estate  j  and  in  answer 
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to  hier  claim,  the.Vakil  for  the  defendants  put  forward  the  plea 
that  "  among  Bhale  Sultans  a  daughter  never  succeeded  to 
the  inheritance  of  her  father."  The  Court  came  to  no  decision 
on  the  point,  but  disposed  of  the  suit  on  another  ground, 
reserving  Janga  Kunwar's  right  to  put  forward  her  claim  on 
the  death  of  her  mother.  The  fact,  howeN'er,  that  this  defence 
was  raised  shows  that  the  existence  of  the  custom  was  pre- 
sent to  the  mind  of  Daryao  Kunwar  at  the  date  of  the  trans- 
actions to  which  their  Lordships  will  now  proceed  to  refer. 

Although  Daryao  Kunwar  appears  to  have  been  willing 
to  invoke  the  custom  as  a  defence  against  the  claim  of  her 
unmarried  daughter,  she  was  at  the  same  time  endeavouring 
to  defeat  the  operation  of  the  custom  in  regard  to  her  mar- 
ried daughter,  Jagrani  Kunwar,  and  her  husband,  Maheshar 
Bakhsh  Singh,  the  father  of  the  present  respondent.  Dur- 
ing the  period  from  21st  October  1872  to  24th  July  1875,  she 
executed  five  deeds  of  sale,  by  which  she  purported  to  trans- 
fer, for  valuable  consideration,  successive  portions  of  her  hus- 
band's property  to  Maheshar  Singh.  The  District  Judge  has 
found  that  these  deeds  were  executed  without  "  legal  neces- 
sity" ;  and  it  is  certain  that  the  preliminary  consent  of  her 
husband's  reversionary  heirs  was  not  obtained.  One  of 
these  heirs,  Matadin  Singh,  the  father  of  the  appellants,  Jag- 
damba  Singh  and  Bajrangi  Singh,  brought  a  suit  in  the 
court  of  the  Deputy  Commissioner  of  Sultan  pur  in  187310 
set  aside  three  of  the  deeds  ;  but  on  appeal  this  suit  was  dis- 
missed on  a  technical  ground  by  the  Judicial  Commissioner 
on  the  6th  May  1874.  Janga  Kunwar's  suit,  already  refer- 
red to,  was  dismissed  on  the  25th  August  1876.  Having 
thus  succeeded,  for  the  time  being,  in  the  courts,  Daryao 
Kunwar  entered  into  negotiations  with  the  persons  who  were 
at  that  time  admittedly  the  nearest  reversionary  heirs  to  her 
husband's  estate,  and  obtained  from  them  two  documents, 
called  deeds  of  relinquishment,  one  dated  the  4th  May  1877 
and  the  other  dated  the  29th  January  1878.  The  first  of 
these  was  signed  by  five  persons,  four  of  whom  died  without 
issue  in  Daryao  Kunwar's  life-time,  and  the  fifth,  Baijnath 
Singh,  is  the  father  of  the  plaintiff  Mehpal  Singh,  who  died 
while  this  suit  was  pending  in  the  court  of  the  District  Judge, 
and  who  is  now  represented  by  the  appellants.  The  second 
was   signed  by  Janga   Kunwar,  Matadin  Singh  (the  father  of 
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the  present  appellants),  and  Hanuman  Singh,  who  is  still 
living,  but  is  not  a  party  to  this  suit.  In  these  documents, 
which  are  identical  in  terms,  after  enumerating  the  sales  by 
Daryao  Kunwar  to  Maheshar  Singh,  the  executants  go  on 
to  say  : — 

"  We  all  have  given  our  full  consent  to  all  those  sale-deeds  which  the 
Th«ikurain  has  executed  in  favour  of  the  Babu,  and  will  ever  remain 
so  satisfied.  And  after  the  death  of  the  Thakurain  we  shall  bring  no 
c-aim  against  the  Babu  on  account  of  the  moveable  and  immoveable'pro- 
pcrty  owned  by  her ;  hence  we  have  executed  this  deed  of  agreement  so 
that  it  may  serve  as  an  authority,  and  be  of  use  in  time  of  need." 

**  It  was  not  disputed,"  says  the  Judicial  Commissioner  in 
his  judgment,  "  that  the  executants  of  these  deeds  received 
consideration  for  ratifying  the  transfers  and  agreeing  not  to 
dispute  their  validity.  Indeed  it  was  said  that  they  were 
paid  to  execute  the  deeds."  Upon  these  facts,  the  Judicial 
Commissioner  found  that  the  transfers  to  Maheshar  Singh 
were  valid,  and  dismissed  the  appeal. 

The  restrictions  imposed  by  the  Hindu  Law  upon  the 
widow's  power  to  alienate  her  deceased  husband's  estate  have 
frequently  been  the  subject  of  consideration  by  this  Com- 
mittee. 

"  For  rdigious  or  charitable  purposes,  or  those  which  arc  supposed 
to  conduce  to  the  spiritual  welfare  of  her  husband,  she  has  a  larger  power 
of  disposition  than  that  which  she  possesses  for  purely  worldly  purposes. 
To  support  an  alienation  for  the  last  she  must  show  necessity.  On  the 
other  hand  it  may  be  taken  as  established  that  an  alienation  by  her  which 
would  not  otherwise  be  legitimate  may  become  so  if  made  \<'ith  the  con- 
sent of  her  husband's  kindred."      Collector  of  MasuHpatam  v.  Cavaly  Ven- 

ctita  Nmraitwpch  (i). 

"  The  kindred  in  such  case,"  their  Lordships  observe  in  a  later  case, 
"  must  generally  be  understood  to  be  all  those  who  are  likely  to  be  in- 
terested in  disputing  the  transaction.  At  all  events,  there  should  be  such 
a  concurrence  of  the  members  of  the  tamily  as  suffices  to  raise  a  pre- 
sumption that  the  transaction"  was  a  fair  one,  and  one  justified  by  Hindu 
Law."    Raj  Lukhee  Dabea  v.  Gokool  Chunder  Chowdhri  (2). 

Upon  the  practical  application  of  this  general  principle 
there  has  been  much  discussion  in  the  High  Courts  in  India. 
A  Full  Bench  of  the  High  Court  at  Allahabad,  in  the  case 
oi  Ramphal  Rai  v.  Tula  Kuari  (^)  considered  that : — 

"  The  plain  principle  deducible  from  these  rulings  of  the  Privy  Council 

(.1)  (ifi6i)  8  Moo.  L  A.  529  at  p.  551.    (2)  (1869)  13  Moa  J,  A.  209  at  p.  228. 
(3)  (1888)  L  L.  R.  6A11  ii€. 


Civil. 
1907. 

BAJRANGI 

V. 

Manokarnika 
Sir  Ai  Scoble 


Digitized  by 


Google 


PRIW  COUNCIL 


[A.  L  J.  R 


Civil. 

1907. 

Bajranoi 

V. 
MANOKARIflKA. 


is  that  in  order  to  viilicjate  an  alienation  by  a  Hindu  widow  of  her  de- 
ceased husband*s  eiitate  for  purposes  other  than  those  sanctioned  by  the 
Hindu  Law,  it  must  have  the  consent  of  all  those  among  his  kindred 
who  can  reasonably  be  regarded  as  having  an  interest  in  questioning  the 
transact!  •n.'* 

And  they  accordingly  held  that  the  consent  of  the  heir 
presum  ptive  to'  an  alienation  by  a  widow  was  not  sufficient  to 
defeat  the  rights  of  a  more  remote  reversioner,  and  that  an 
assignment  by  the  widpw  to  the  heir  presumptive  had  no 
greater  effect  in  her  favour  than  it  would  have  had  if  he  had 
been  a  stranger.     **  We  think,"  say  the  learned  Judges, 

"that  the  spirit  of  the  Hindu  Law  is  to  keep  the  right  of  succes- 
sion to  the  deceased  husband's  estate  open  until  the  widow's  death,  free 
of  any  -control  by  her,  except  in  such  cases  as  she  has  a.  power-  to 
adopt ;  and  jthat  no  reversioocr  possesses  such  a  present  vested  interest 
as  engbies  him  to  combine  with  her  in  defeatipg  his  co-reversioner.  In 
other  words,  her  right  £^nd  theirs  have  one  common  basis,  that  of  sur 
vivorshiji  to  the  widow,  and  it  is  incapable  of  anticipation." 

The  High  Court  of  Calcutta  has  taken  a  different  view, 
based  upon  a  long  current  of  authority  in  that  Court,  albeit 
two  of  the  learned  judges— Garth,  C.  J.,  and  Pigot,  J.— con- 
sidered that  the  principles  on  which  the  decision  was  founded 
were  open  to  great  objection.  In  the  case  of  Nobokishore 
SarmaRoy  v.  Hari  Nath  Sarma  Roy  (*),  a  Full  Bench  held 
that  under  the  Hindu  Law  current  in  Bengal— 

"A  transfer  pr  conveyance  by  a  widow  upon  the  ostensible  ground 
of  legal  neccssi'ty,,  such  transfer  or  conveyance  being  assented  to  by  the 
person  who  at  the  time  is  the  next  reversioner,  will  conclude  another 
person  not  a  party  thereto,  who  is  the  actual  reversioner  upon  the 
death  of  the  widow,  from  asserting  his  title  to  the  property." 

The  ground  of  the  decision  is  thus  shortly  stated  by 
Garth,  C.  J  :— 

"  If  it  is  once  established  as  a  matter  of  law  that  a  widow  may  relin- 
quish her  estate  in  favour  of  her  husband's  heir  for  the  time  being,  it 
seems  impossible  to  prevent  any  alienation  which  the  widow  and  the 
next  heir  may  agree  to  make. 

And  more  fully  by  Mitra  J.  :— 

"  Whatever  conflict  there  may  be  upon  the  question  whether  ^  Hindu 
may  s^ll  the  whole  inheritance  without  any  legal  necessity,  merely  with 
the  consent  of  the  next  male  heir,  there  is  no  conflict  in  the  decisions, 
since  the  case  of  Jcuinmoney  was  decided  in  the  late  Supreme  Court  of 
Calcutta,  upon  the  question  whether  the  relinquishment  by  a  Hindu 
widow  of  her  estate  to  the  next  male  heir  of  her  husband  is  valid  or  not 
(4)  (1884)  L  L.  R.  10  Cj^I.  U03, 


Digitized  by 


Google 


VOL  V.J 


tRIVV  COUNCIL 


Such  reTinquishracnf  by  the  widow  has  been  held  for  a  lung  scries  of 
years  to  be  valid ....  But  if  the  widow  is  competent  to  relinquish 
her  estate  to  the  next  male  heir  of  her  husband,  it  follows  as  a  logical 
consequence,  that  she  can  alienate  it  merely  with  his  consent  wrihout 
auKf  legal  necessity." 

In  a  subsequent  case  Radha  Shyam  v.  Joy  Ram  Scnapati 
(')  the  same  High  Court  held  that  the  consent  nriust  be  of 
the  whole  body  of  persons  constituting  the  next  reversicHiw 

The  Calcutta  decision,  of  course,  is  rtot  binding  upon  other 
High  Courts^  but  it  has  been  followed  in  Madras.  In  the 
case  oi  Marudamuthu  Nadan  v.  Srinivasa  Pillai  (•),  decided 
by  a  Full  Bench  of  the  Madras  High  Court  in  1898,  Sub^ 
ramania  Ayyar,  J.,  says  :— 

"  I  think  it  unnecessary  to  go  into  the  questioii  whether  the  Hindu 
Law,  according  to  the  texts  or  the  commentaries,  lends  support  to  the 
doctrine  that  a  female  holding  a  qualified  estate  can  validly  surrender 
such  an  estate  so  as  to  entitle  the  then  immediate  reversioner  to  enter 
upon  the  inheritance  and  to  hold  it  absolutely  as  if  the  succession  had 
opened  by  the  natural  or  civil  death  of  the  qualified  owner.  Though  there 
has  been  no  course  of  decisions  on  the  point  in  this  Presidency  as  in 
Bengal,  yet  instances  have  occurred  which  show  that  parties  have  acted 
upon  the  view  that  such  surrenders  are  valid  in  these  parts  as  well. 
This  appears  even  from  some  of  the  cases  which  have  come  before  the 
Court  Sifice  there  is  nothing  in  the  doctrine  itself  which  makes  it  less 
suited  to  the  community  in  this  Presidency  than  to  the  community  in 
Bengal,  it  is  not  surprising  that  the  Calcutta  rulings  have  in  practice  been 
followed  in  this  Presidency  alsa  In  such  circumstances  the  rule^as 
stated  by  the  Judicial  Committee  in  Behari  Lai  v.  Madho  Lai  (7),  should, 
I  think,  be  taken  to  be  a  rule  applicable  to  the  Presidency  too,  subject 
no  doubt,  to  the  restriction  pointed  out  by  their  Lordships,  viz.,  that  the 
surrender  should  be  absolute  and  complete,  and  that  the  whole  limited 
estate  should  be  withdrawn,  a  restriction  that  would  guard  against  the 
injurious  results  which  would  follow  if  the  rule  were  not  so  qualified." 

The  question  was  also  considered  by  the  High  Court  of 
Bombay  in  1901  in  the  case  of  Vinayak  v.  Govind  (»).  In 
the  course  of  hi^  judgment,  Jenkins,  C.  J.,  says  (at  p.  i  -  3) : — 

"There  can  be  no  question  that,  apart  from  legal  necessity,  ..  widow 
can  validly  alienate  land  that  has  devolved  upon  her  from  her  husband 
with  the  consent  of  the  reversioner.  The  basis  on  which  this  rests  is  a 
matter  of  controversy.     The  High  Court  of  Calcutta  on  the  whole  appears 
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(5)  (1890)  I.  L.  R.  17  Cal.  896. 
;7)  (1891)  L.  R.  19  I-  A.  30. 


(6)  (1898)  I.  L.  R.  21  Mad.  128 
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to  favour  the  view  that  the  consent  derives  its  effect  from  the  power  sup- 
posed to  reside  in  a  widow  of  accelerating  by  the  surrender  of  her  own 
interest,   the   interest  of  the    reversioners.     It  is   impossible   not  to  feel 

some  difficulty  as  to  this  doctrine The  other  view  is  that 

the  consent  of  the  persons  interested  to  oppose  the  transaction  evidences 
its  propriety,  if  not  its  actual  necessity.  This  has  a  parallel  in  the  law 
relating  to  a  widoVs  adoption  under  certain  circumstances,  and  it  finds 

no  support  in  the   texts This  view  has    too,   in  a  measure, 

the  sanction  of  the  Privy  Council" 

And  he  quotes  the  cases  in  Collector  of  Masulipatain  v.  Ca- 
valy  Vencata  Narraiftapah  ( ^ )  and  Raj  Lukhee  Dabea  v.  Go- 
kool  Chunder  Chowdhry  (^),  which  have  been  already  referred 
to.  "  Turning  then  to  Bombay,"  he  goes  on  to  say,  "  the 
High  Court  here  appears  to  have  accepted  this  view  rather 
than  that  which  finds  favour  in  Calcutta.  In  the  same  case 
Ranade,  J.,  observes  (at  p.  139)  : — 

"  The  Bengal  theory  that  the  widow's  interest  was  a  life  interest,  and 
that  her  surrender  or  release  of  that  interest  to  the  next  reversioner 
accelerates  his  obtaining  the  full  title  has  never  met  with  much  accep- 
tance on  this  side  of  India.  One  leading  case — Varjivan  Rangji  v.  Ghd- 
ji  Gokaldas  (9) — lays  down  that  the  consent  must  be  of  ill  the  kindred, 
but  that  does  not  mean  that  every  single  member  who  is  a  kindred  must 
actually  join  in  the  conveyance." 

And  the  conclusion  to  which  he  comes  is  that,  in  order  to 
validate  an  alienation  by  a  widow  otherwise  than  from  legal 
necessity, 

"  The  consent  of  the  reversioners  must  be  of  such  kindred  the  absence 
of  whose  opposition  raises  a  presumption  that  the  alienation  was  a  fair 
and  proper  one." 

The  principle  being  thus  admitted  by  the  High  Courts  in 
India,  the  question  of  the  quantum  of  consent  necessary  only 
remains.  The  High  Court  of  Allahabad,  indeed,  does  not  re- 
cognize the  validity  of  surrenders  in  favour,  or  alienations 
with  the  consent,  of  presumptive  reversioners,  so  as  to  defeat 
the  title  of  the  actual  reversioner  at  the  time  of  the  widow's 
death.  But  this  restriction  is  at  variance  with  the  principle 
itself,  and  is  not  in  accordance  with  the  practice  in  other  parts 
of  India  in  which  the  Mitakshara  law  prevails.  Their  Lord- 
(i)  8  Moo.  I.  A.  529  at  p.  551  (1861).    (2)  (1869)    13  Moo.    I.    A.    209   at 

p.  228. 
(9)  (1881)  I.  L.  R  5  Bom    553. 
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ships  have  not  been  referred  to  any  cases  in  the  Province  of 
Oudli  in  which  this  restriction  has  been  acted  upon ;  and 
though  they  would  be  unwilling  to"'extend  the  widow's  power 
of  alienation  beyond  its  present  limits,  they  cannot  adopt  the 
further  limitation  which  the  Allahabad  High  Court  has  sought 
to  establish.  They  agree  with  the  High  Court  of  Calcutta 
Radha  Shy  am  v.  Joy  Ram  (**)  that  ordinarily  the  consent 
of  the  whole  body  of  persons  constituting  the  next  reversion 
should  be  obtained,  though  there  may  be  cases  in  which  special 
circumstances  may  render  the  strict  enforcement  of  this  rule 
impossible. 

Applying  this  rule  to  the  case  now  under  consideration, 
the  Judicial  Commissioner  has  found  that  "  of  the  reversionary 
heirs  who  executed  the  deeds,  Hanuman  Singh  and  Sheo 
Dayal  Singh  were  four  degrees  removed,  and  Sheo  Bakhsh 
Singh,  Sheo  Narain  Singh,  Baijnath  Singh,  and  Matadin  Singh 
were  five  degrees  removed  from  Jai  Singh,  the  common  an- 
cestor of  themselves  and  Sitla  Bakhsh  Singh.  There  do 
riot  appear  to  have  been  any  other  reversionary  heirs  alive 
at  the  time  of  the  transfers  superior  in  degree  to  Hanuman 
Singh  and  Sheo  Dayal  Singh,  or  equal  in  degree  to  Sheo 
Bakhsh  Singh,  Sheo  Narain  Singh,  Baijnath  Singh  and  Mata- 
din Singh,  or  indeed  any  other  reversionary  heirs  at  all  in 
the  line  of  Jai  Singh  Rai."  Their  Lordships  agree  with 
the  Judicial  Commissioner  that  the  consent  of  these  persons 
was  sufficient,  and  that  it  is  immaterial  that  it  was  given  after 
the  execution  of  the  deeds.  Ominis  ratihabitio  retrotrahitur 
et  mandato  priori  cequiparatur.  The  appellants  who  claim 
through  Matadin  Singh  and  Baijnath  Singh  must  be  held 
bound  by  the  consent  of  their  fathers. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeal  ought  to  be  dismissed  and  the  decree  of  the  Judicial 
Commissioner,  dated  the  6th  March  1900,  confirmed.  The 
appellants  must  pay  the  costs  of  the  appeal. 

Solicitors  :  Messrs.  Barrow ^  Rogers  and  Neville  for  the  ap- 
pellants. 

Solicitors :  Messrs.  IVatkins  and  Leviprier  for  the  res- 
pondents. 

Appeal  dismissed. 
(5)  ('£90)  I.  L  R.  17  Cal.  896. 
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Lord  Robertson, 


BIBI  PHUL  KUNWAR 

versus 

GHANSHYAM  MISRA  and  another. 

Court  Fees  Act  (VII 0/ 1870),  Sched  2,  Art  17  Clause  i,— Code  of  Civil 

Procedure    (Act   XIV  of  1882),  section  283— Valuation  of  the  suit. 

Where  a  party  prefers  a  claim  to  any  property  in  execution  of  a  decree 
but  fails  to  establish  it  and  brings  a  suit  to  establish  the  right,  the  suit  is 
of  the  nature  described  in  section  283,  of  the  Code  of  Civil  Procedure. 
The  plaint  is  governed  by  the  first  head  of  Article  17  of  schedule  II,  of 
the  Court  Fees  Act,  and  is  chargeable  with  only  a  ten-rupee  stamp. 

The  value  ot  the  action  must  mean  the  value  put  by  the  plaintiff,  and 
the  sum  in  the  execution  of  the  decree  is  not  the  criterion.  There  is  in 
the  statute  no  general  or  over  riding  reference  to  value.  The  terms  of 
sub-section  i  of  article  17  contains  no  reference  to  value.  In  short, 
the  statute,  for  good  reasons  or  bad,  has  dealt  with  certain  actions 
irrespective  of  value  ;  and  the  present  action  is  one  of  them. 
Dhondo  Sakfiaram  Kulkarni  v.    Govind  Babaji  Kulkami^    I.   L.  R., 

9  Bom.,  20  approved. 

Appeal  against  the  judgment  of  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal. 

The  material  facts  appear  from  the  judgment. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Robertson. — The  sole  question  in  this  appeal  is 
what  is-  the  proper  court-fee  payable  on  the  plaint  in  the  suit 
The  Act  governing  the  question  is  the  Court  Fees  Act  (VII 
of  1870).  Proceeding  on  the  theory  that  what  was  due  was 
Rs.  20,  the  appellant  stamped  her  plaint  accordingly  ;  her 
suit  was  dismissed  in  the  court  of  first  instance  on  the  ground 
that  her  plaint  was  insufficiently  stamped  ;  and  this  judgment 
was  affirmed  by  the  High  Court  of  Bengal  in  the  judgment 
now  appealed  against.  The  present  appeal  has  been  heard 
ex  parte. 

For  the  right  determination  of  the  question  at  issue  it  is 
necessary  to  ascertain  what  are  the  objects  and  the  nature  of 
the  suit.  Now,  fortunately,  this  is  not  dubious.  The  plaintiff 
succinctly  and  accurately  states  that  the  cause  of  action 
accrued  on  24th  April  1899,  that  being  the  date  of  a  judgment 
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pronounced  against  her  in  the  court  of  the  Subordinate  Judge 
of  Purneah  in  certain  execution  proceedings.  What  had  taken 
her  into  that  court  was  this  :  she  had  bought  a  property  from 
the  second  respondent  and  had  taken  possession  and  was  re- 
gistered as  proprietor.  After  and  notwithstanding  this,  the 
first  respondent,  purporting  to  be  a  creditor  of  the  second 
respondent  under  a  decree  for  Rs.  62,022  attached  the  proper- 
ty and  advertised  it  for  sale.  The  appellant  lodged  with  the 
Subordinate  Judge  of  Purneah,  before  whom  the  execution 
proceedings  took  place,  a  claim  to  the  property  claiming  that 
her  right  should  be  declared  and  that  an  injunction  should 
issue  against  the  execution  of  the  decree  held  by  the  first 
respondent.  This  claim  was  rejected  by  the  Subordinate 
Judge  on  24th  April  1899,  and  his  decree  is  the  cause  of 
action  in  the  suit  which  gives  rise  to  this  appeal 

Now  the  right  of  the  appellant  to  sue  for  the  establishment 
of  her  right,  which  the  Subordinate  Judge  had  negatived, 
rests  on  the  283rd  section  of  the  Civil  Procedure  Code  (XIV 
of  1882). 

"The  party  against  whom  an  order  under  section  280,  281,  or  282 
is  passed  may  institute  a  suit  to  establish  the  right  which  he  claims  to  the 
property  in  dispute  ;  but,  subject  to  the  result  of  such  suit,  if  any,  the  order 
shall  be  conclusive. " 

This  is  clear  of  itself,  and  the  High  Court,  in  the  judgment 
appealed  against,  describes  the  suit  as  "  of  the  nature  referred 
to  in  section  283.  " 

Having  thus  ascertained  what  is  the  nature  of  the  suit,  their 
Lordships  turn  to  the  Court  Fees  Act  to  see  whether  such 
'actions  of  appeal  are  specifically  dealt  with  ;  for  it  is  only  if 
they  are  not  specifically  dealt  with  that  the  task  arises  of  find- 
ing to  which  group  of  cases  this  is  to  be  assigned.  Now,  the 
17th  article  of  schedule  H.  is  expressly  made  to  apply  to 
"  Plaint  or  memorandum  of  appeal  in  each  of  the  following 
suits  "  : 

"  I.  To  alter  or  set  aside  a  summary  decision  or  order  of  any  of  the 
Civil  Courts  not  established  by  Letters  Patent,  or  of  any  Revenue 
Court " 

Now  this  is  an  exact  description  of  the  effect  of  the   appel- 
lant's suit     It  is  true  that,  instead  of  asking  the  court  to  alter 
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or  set  aside  the  decree  which  is  the  cause  of  action,  she  catego- 
rically asks  from  the  Court  the  several  decrees  which  she  had 
asked  from  the  Subordinate  Judge,  and  which  the  Subordinate 
Judge  had  refused.  But  this  is  merely  a  verbal  or  formal 
difference,  and  section  283  of  the  Civil  Procedure  Code,  under 
which  section  the  action  is  brought,  recognizes  such  a  suit  as 
not  merely  an  appropriate,  but  the  only  mode  of  obtaining 
review  in  such  cases. 


Their  Lordships  are  accordingly  of  opinion  that  the  first 
head  of  article  17  of  schedule  II.  applies  to  the  case.  This 
view  is  sAposed  not  only  to  that  of  the  respondents  and  of 
the  HiglpZourt,  but  to  that  of  the  appellant.  Misled  by  the 
form  of  tiie  action  directed  by  section  283,  both  parties  have 
treated  tne  action  as  if  it  were  not  simply  a  form  of  appeal, 
but  as  i£  it  were  unrelated  to  any  decree  forming  the  cause  of 
action,  f  Accordingly,  on  the  one  hand,  the  appellant,  point- 
ing to  her  prayer  for  a  declaration,  says  she  pays  Rs.  10  on 
that,  and,  pointing  to  her  prayer  for  injunction,  says  she  pays 
other  Rs.  10  on  that.  In  their  Lordship's  judgment,  this  is 
not  the  proper  view  of  the  suit  taken  as  a  whole ',  but,  if  it 
were,  it  would  be  extremely  difficult  for  the  appellant  to 
bring  her  suit,  which  asks  consequential  relief  as  well  as  a 
declaratory  decree,  within  the  enactment  which  she  invokes. 

On  the  other  hand,  the  respondents  equally  ignore  the 
essential  fact  that  this  is  a  plaint  for  review  of  a  summary 
decision  ;  and  they  go  on  to  bring  the  action,  treated  as  an 
original  action,  within  the  class  of  cases  where  the  court  fees 
ViVQ  ad  valorem  oi th^  ^,ct\on.  It  is  not  necessary  to  discuss 
this  in  detail  ;  but  their  Lordships  are  not  satisfied  that,  even 
if  the  value  of  the  action  determined  the  fee,  the  respondents 
have  rightly  ascertained  the  value.  What  they  have  done  is 
simply  to  take  the  sum  in  the  execution  decree.  This  is  plainly 
a  fallacious  proceeding.  The  value  of  the  action  must  mean 
the  value  to  the  plaintiff.  But  the  value  of  the  property 
might  quite  well  be  Rs.  1,000,  while  the  execution  debt  was 
Rs.  lOjOCO.  It  is  only  if  the  execution  debt  is  less  than  the 
value  of  the  property  that  its  amount  affects  the  value  of  the 
suit 
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Their  Lordships,  however,  are  satisfied  that  there  is  in  the 
statute  no  general  or  overriding  reference  to  value.  The 
terms  of  sub-section  i  of  article  17  (which  they  hold  to  apply) 
contains  no  reference  to  value.  In  like  manner  the  class  of 
suits  dealing  with  arbitration  awards  is  coupled  with  suits  such 
as  that  immediately  in  question  ;  awards  may  be  of  value 
Rs.  10  or  of  value  Rs.  100,000  ;  and  yet  no  distinction  is  made. 
In  short,  the  statute,  for  good  reasons  or  bad,  has  dealt  with 
certain  actions  irrespective  of  value  ;  and  the  present  action  is 
one  of  them. 

This  being  a  matter  of  practice,  although  to  be  determined 
by  statute,  their  Lordships  would  willingly  have  given  much 
weight  to  any  consentaneous  practice.  But  while  the  res- 
pondents can  claim  to  be  supported  by  decisions  of  the 
Calcutta  and  Allahabad  High  Court?,,  there  is  a  contrary 
decision  in  the  Bombay  High  Court — Dhondo  Sakharam  Kul- 
kami  V.  Govind Bahaji  Kulkami{}  )  which  has  the  high  autho- 
rity of  Sir  Charles  Sargent,  whose  judgment  is  in  accordance 
with  the  conclusion  at  which  their  Lordships  have  arrived. 

It  is  a  singular  fact  that  while  the  ratio  of  the  appellant's 
case  is  at  variance  with  that  which  their  Lordships  adopt, 
there  is  only  a  difference  of  Rs.  10  in  the  practical  result, — the 
appellant  having  maintained  that  she  was  liable  for  Rs.  20, 
while  she  was  truly  liable  for  only  Rs.  10.  On  the  other 
hand,  the  sum  held  due  in  India  was  Rs.  1,320,  and  this 
was  the  result  of  the  ad  valorem  theory.  It  is  to  be  ob- 
served that  the  appellant  did  not^  as  she  should  have  done, 
stand  on  the  first  clause  of  the  17th  article  of  schedule  II., 
but,  on  the  contrary,  contributed  to  mislead  the  courts,  by 
advancing  a  theory  which  was  as  unsound  as  that  of  the  res- 
pondents. Their  Lordships  think  that,  in  these  circumstances 
the  justice  of  the  case  is  met  by  the  first  respondent  (who 
alone  appeared  in  the  suit)  paying  half  of  the.  appellant's 
costs  in  the  High  Court  and  in  Englafid.     ' 

Their  Lordships  will  therefore  humbly  advise   His   Majesty 

that  the  appeal  ought  to  be  allowed,  that  the  decrees  of  the 

High  Court  and  the  court  of  the  Subordinate  Judge  ought 

to  be  discharged,  that  the  case  ought  to  be  remitted  to  the 

(i)    [1884]  L  L  R.,  9  Bom.,  20. 
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High  Court  with  a  view  to  the  necessary  steps  being  taken 
to  dispose  of  the  remaining  issues  reserved  by  the  Subordi- 
nate Judge  for  future  consideration,  that  the  first  respondent 
ought  to  pay  half  the  appellant*s  costs  in  the  High  Court, 
and  that  the  costs  in  the  court  of  the  Subordinate  Judge 
ought  to  be  dealt  with  by  the  Subordinate  Judge  after  the 
other  issues  have  been  disposed  of. 

The  first  respondent  will  pay  half  the  appellant's  costs  of 
this  appeaL     . 

Solictor  for  the  appellant,  Mr.  C.  G.  Farr. 

Respondents  were  not  represented. 

Cause  remanded^ 
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HIGH  COURT. 


MEGHAN  DUBE  and  another. 

versus 

FRAN  SINGH  and  others.* 

Code  of  Civil  Procedure  {Act  XIV  of  1882),  Section  562, 366— Con- 
tract made  on  behalf  of  a  minoi—foint  Hindu  Family— Remand, 
The  ruling  in  Mohori  Bibi  v.  Dharmo  Das  Ghose^  I.  L.  R.  30  CaL, 
539  (P-  C.)  only  declaies  that  a  contract  made  by  a  minor  is  void 
and  not  voidable,  and  does  not  apply  to  the  case  in  which  a  con- 
tract is  entered  into  by  persons  of  full  age  on  behalf  of  a  minor 
belonging  to  a  joint  family. 

Where  no  new  issues  have  to  be  framed,   but  only  such   of  the 

.  issues  as  the  first  court  left  entirely  undecided  are  to  be  determined, 

the  court  of  appeal  is  justified  in  sending  the  case  .back  under 

section  562,  of  the  Code  of  Civil  Procedure.     Mata  Din  v.  famna 

lias,  I.  L.  R.  27  All,  691,  referred  ta 

First  APPEAL  from  an  order  of  Pandit  Sri  Lai,  District 
judge  of  Ghazipur  reversing  a  decree  of  Babu  Aghor  Nath 
Mukerji  Officiating  Muosif. 

Suit  for  possession  and  damages. 

The  plaintiffs,  father  and  son,  came  into  court  upon  the 
allegation  that   the  defendants  4  to   5   executed  a   usufrac- 
tuary   mortgage   in   the    name  of  plaintiff  No,  2,  who  was 
*F.  A.  F.  O.  No,  IQ  of  1907. 


Digitized  by 


Google 


Vol  V,  HIGH  COURT, 

a  minor,  of  a  part  of  their  joint  «>.and  cultivatory  hold- 
ing and  that,  the  defendants  i  to  3,  who  were  subsequent 
mortgagees  of  the  land  in  suit  colluding  with  the  defendants, 
had  dispossessed  them  and  collected  rent  of  the  land.  Hence 
the  suit  for  recovery  of  mortgage  money  and.  in  the  alter- 
native for  possession   and   damages.. . 

The  defendants  appellants  denied  the  plaintiffs  al4ega* 
tions,  the  execution  of  the  mortgage  deeds  and  the  passing 
of  the  consideration-  They  further  alleged  that  the  .mort- 
gagee never  obtained  possession  within  twelve  years.  i>ext 
preceeding  the  suit  and  contended  that  the  suit  was  barred  by 
limitation.  .  . 

The  Munsif  framed  8  issues  and  finding  upon  issues  Nos. 
I,  2  and  3  that  the  suit  was  not  bad  for  non-joinder  of 
parties,  that  the  mortgage  was  not  proved  to  have  been 
executed  for  consideration,  and  that  the  suit  was  barred 
by  limitation,  dismissed  the  suit.  He  also  pointed  out  that 
accordir^   to    the    Privy   Council   ruling   in 

Mokori  Bibiv.  Dharmodas^  [1903]  I.  L.  R.  30  Cal.,  539.  • 
the  mortgage  being  in  favour  of  a  minor  could  not  be 
enforced^  The  lower  appellate  court,  finding  that  the  mort- 
gage was  duly  executed  and  for  consideration  and  that  the 
suit  Mras  not  barred  by  limitation^  remanded  the  case  wider 
section  562  of  the  Code  of  Civil  Procedure. 

Defendants  appealed. 

Harbans  Salmi ^  for  the  appellants  contended  that  tHe 
mortgage  being  a  void  contract,  no  suit  could  lie  upon  it 
He  referred  to  the  Privy  Council  ruling  in  I.  L.  R.,  30  Cal.,  page 
539,  and  submitted  that  their  Lordship  clearly  held  that  all 
the  parties  to  a  contract  must  be  competent  to  contract  arid 
if  either  of  them  was  a  minor,  the  contract  was  void  and 
not  voidable  and  none  of  the  parties  could  enforce  it 

Further  he  contended  that  the  suit  not  having  been  deci- 
ded on  a  preliminary  point  by  the  first  court,  the  order 
of  remand  was  bad  in  law. 

Last  of  all  he  urged  that  the  suit  was  barred  by  limitatiorL  . 

Muhammad  Ishaq,  for  the  respondents,  submitted  that  the 
plea  of  minority  was  not  raised  by  the  defendants  in  the 
written  statement  and  the  pleaders  of  4^  partiies  admitted 
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in  the.lowfer  appellate  court  that  the  fuling-of  their  Lord- 
ships of  the  Privy  Council  had  no  application  to  the  present 
case.     It  was  not  open  to  the  appellants  to  raise  it  now. 

He  further  submitted  that  the  mortgage  was  made  to  a 
joint  Hindu  family  in  the  name  of  one  of  its  members.  The 
ruling  therefore  did  not  apply  and  in  any  case  the  ruling 
eould  not; be  held  to  mean  that  a  mortgage  in  favour  of  a 
mipor,  was  void. 

The  judgment  of  the  court  was  delivered  by 

-  Banerji  J. — The  suit  which  has  given  rise  to  this  appeal 
was  brought  by  two  plaintiffs  who  alleged  that  the  defendants 
Nos.  4  and  5  executed  in  their  favour  a  usufructuary  mortgage 
on  the  4th  of  June  1893,  and  put  them  in  possession  of  the  mort- 
gaged property,  that  the  mortgagors  subsequently  executed 
another  mortgage  of  the  same  property  in  favour  of  the 
defendants  Nos.  i  to  3  on  the  17th  of  July  1898,  and  that 
the  subsequent  mortgagees  dispossessed  the  plaintiffs.  The 
plaintiffs  stated  that  they  were  father  and  son  and  formed 
a  joint  family,,  and  that  the  mortgage  was  obtained .  in  the 
name  of  one  of  them,  who,  it  is.  admitted,  was  on  the  date 
of  the  mortgage  a  minor.  The  plaintiffs  claimed  possession 
of  a.  portion  of  the  mortgaged  property  from  which  they 
allied  they  had  been  dispossessed,  and  they  also  claimed 
damages.  In  the  alternative  they  asked  for  a  decree  for  the 
mortgage  money.  The  suit  was  defended  by  the  first  three 
defendants,  the  subsequent  mortgagees,  who  denied  that  the 
mortgage  set  up  by  the  plaintiff  had  been  executed  in  their 
favour.  They  further  denied  that  the  plaintiffs  were  ever  in 
possession  and  pleaded  limitation.  They  also  put  forward 
other  pleas  to  which  it  is  unnecessary  to  refer  for  the  pur- 
poses of  this  appeal.  The  court  of  first  instance  dismissed 
the  claim  holding  that  the  mortgage  had  not  been  proved, 
that  even  if  the  mortgage-deed  was  executed,  it  was  without 
consideration,  and  that  the  claim  was  time-barred.  On 
appeal  the  lower  appellate  court  framed  2  issues  :  i. — whether 
the  mortgage-deed  in  question  was  executed  without  consi- 
deration, and  2. — whether  the  plaintiffs'  suit  was  barred  by 
limitation.  On  both  these  points  the  court  found  in  favour 
of  the  pjaintiffs.  The  court  of  first  instance  had  dismissed 
the  ♦it  on  the  further  ground  that  the  contract  of  mortgage, 
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which  was  in  favour  of  a  minor,  was  void.     On  this  point  the 
lower  appellate  court  differred  from  the  court  of  first  instance 
and  held  that  the  ruling,  of  the  Privy  Council  in  the  case  of 
Mohori  Bibi  w,  Dhannodas  Ghose  (^),  on  which  the  first  court 
had  relied  was   not  applicable.    The  appellate  court  accord- 
ingly remanded  the  case  to  the  court  of  first  instance  under 
section  562  of  the  Code  of  Civil  Procedure  for  trial  of  the 
other  issues  which  arose  in  the  case  but  which  had  not  been 
determined  by  the  first  court  in  view  of  its  findings  on  the 
issue  to  which  we  have  referred.     From  this  order  of  remand 
the  present  appeal  has  been  preferred.     The  first  plea  raised 
on  behalf  of  the  appellants  is  that  the  contract  on  which  the 
suit  is  based  is  void,  inasmuch  as  the  mortgagee  was  a  minor 
at   the  date  of  the  execution  of  the  mortgage-deed.      The 
learned  Vakil  for  the  appellants  relies  upon  the  ruling  of  the 
Privy   Council   referred   to   above   upon  which  the  court  of 
first  instance  had   based  one  of  its  conclusions.      That  was 
a  case  in  which  their  Lordships  of  the  Privy  Council  held 
that  a  contract  made  by  a  minor  was  absolutely  void,  and  not 
merely  voidable.      That,  however,  is  not  the  case  here.  The 
contract  in  this  case  was  made  by  persons  of  full  age  but  the 
person  in  whose  favour  the  mortgage-deed  was  executed  was 
a  minor.     The  question  of  the  validity  of  the  mortgage  does 
not  in  our   opinion    arise.      It  was  alleged  in  the  plaint  that 
both  the  plaintiffs  were  members  of  a  joint  family,  that  the 
mortgage  was  made  in  favour  of  that  family,  and  that  the 
mortgage-deed   was  executed   in   the    name  of  one  of   the 
members  only.     There  was  no  specific  denial  of  these  allega- 
tions by  the  defendants  and  the  case  proceeded  on  the  basis 
of  their  correctness.      This  was  therefore  a  case  of  a  mort- 
gage in   favour  of  a  joint  family  and  not  of  a  minor.     We 
may  also  observe  that  the  defendants  did  not  raise  the  plea, 
in  their  written  statement  that  the  contract  was  void.     That 
being  so,  we  think  there  is  no  force  in  the  first  plea  taken  in 
the  n^morandum  of  appeal. 

It  is  next  urged  that  the  court  below  ought  not  to  have 
remanded  the  case  under  section  562  of  the  Code  of  Civil 
Procedure,  because  the  court  of  first  instance  had  not  decided 
the  suit  upon  a  preliminary  point.      We  think  the  ruling  in 

(i)[i903]I.  LR.,  3oCaL,  539. 
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Maiadin  versus  Jamna  Das,  (2)  on  which  the  court  below 
relies  is  applicable  to  the  case  and  justifies  the  action  of 
that  court  specially  as  no  new  issues  have  to  be  framed,  but 
only  such  of  the  issues  as  the  first  court  left  entirely  un- 
decided are  now  to  be  determined.  We  dismiss  the  app)eal 
with  costs. 


H.  S. 


(2)  [1905]  I.  L.  R.,  27  All.,  691. 


Appeal  dismissed. 


INDAR  SEN  SINGH 
versus 
RIKHI  SINGH  AND  OTHERS.* 

Court-Fees  Act  {VII of  i8jo)y  section  y  Clause  i—Mort^irage — sale— prior 
nurtgages — no  relief— redemption— fee  payable  on  the  plaint. 

Plaintiffs  brought  a  suit  for  sale  upon  a  mortgage.  It  was  dis- 
covered that  there  were  two  prior  mortgages  on  the  property  in 
respect  to  which  no  reHcf  was  claimed  and  no  court-fee  paid. 
The  court  below,  however,  decreed  the  suit  and  held  the  plaintiff 
entitled  to  redeem  the  prior  .mortgages  without  directing  the  sale 
to  satisfy  those  debts.  Held  that  the  court-fee,  paid  on  the  plaint,  %vas 
suiHcient  having  regard  to  the  relief  claimed. 

FlRSr  Al'i'EAL  against  the  decree  of  Moulvi  Zain-ul  Abdin, 
Subordinate  Judge  of  Jaunpur. 

Suit  for  sale. 

The  question  in  the  case  itself  was  one  of  fact — whether 
a  certain  mortgage  was  genuine  or  only  a  paper  transaction, 
and  whether  it  was  the  intention  of  parties  to  keep  alive  an 
earlier  mortgage. 

The  court  below  decreed  the  suit. 
The  defendant  appealed. 

Their  Lordships  decided  both  the  points  against  the  appellant 
and  dismissed  the  appeal. 

A  further  question  about  the  payment  by  the  plaintiffs  of 
court-fee  on  th'^  plaint,  was  raised  by  the  stamp  rjODrter. 
Th^  facts  for  the  purposes  of  the  report  appear  from  the 
judgment. 

Ghnlavi  Mujtaba,  for  the  appellant. 
Sundar  Lai,  for  the  respondents. 
Tiic  judgment  of  the  Court  was  delivered  by 
Stanley,  C.J.  (who,  after  dealing  with    the    facts,  observed) : 
*F.  A.  i£6of  1905. 
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There  is  a  matter  to  which  our  attention  has  been  directed.  Civn.. 

The  suit  is  a  suit  to  enforce  payment   of  a  onortgage   of  the  ,907. 

loth  of  November    1897   by  sale    of    the   mortgaged    pro-         ind^iTsen 
perty,  and    for   no   other   relief      In    the  course  of  the  pro-  ?'. 

ceedings,  however,  it  was  discovered  that  there  were  two  prior  ukiu^^ 
mortgages  affecting  the  whole  or  portion  of  the  mortgaged  Stanley^  C,  J. 
property,  namely,  a  mortgage  of  the  ist  of  March  1888,  and 
another  of  the  23rd  of  February  1891.  No  relief  was  asked 
in  respect  of  these  mortgages,  but  in  the  decree  of  the  court 
below  it  was  provided  that  the  plaintiffs,  on  payment  of  the 
prior  mortgages,  should  be  competent  to  get  the  property  sold 
by  auction,  a  relief  which  was  not  sought.  No  provision  is 
made  in  the  decree  for  the  sale  of  the  property  to  satisfy  these 
debts,  if  paid.  The  stamp  officer  of  the  Court  has  reported  that 
the  court-fee,  paid  by  the  plaintiff  in  the  court  below,  in  view 
of  the  relief  given  to  him,  was  insufficient,  and  that  the 
court-fee  paid  on  the  appeal  was  likewise  insufficient.  The 
deficiency  in  the  court-fee  on  the  appeal  has  already  been 
made  good  but  the  deficiency,  if  any,  on  the  plaint  has  not 
been  paid.  It  appears  to  us  that  in  view  of  the  relief  claimed 
by  the  plaintiff  in  his  plaint,  the  court-fees,  which  have  been 
paid  both  here  and  below,  are  sufficient.  Mr.  Sundar  Lai,  on 
behalf  of  the  plaintiffs  respondents,  expressed  his  willingness 
to  pay  the  additional  court-fee  provided  the  Court  gave  his 
clients  the  supplemental  relief  to  which  the  clients  would  be 
entitled,  if  the  plaint  were  amended  and  proper  reliefs  arising 
out  of  the  existence  of  these  prior  mortgages  be  granted,  but 
he  objects  to  the  payment  of  any  additional  court-fee  unless 
he  gets  those  additional  reliefs.  We  think  his  contention  is 
right  and  that  the  decree  of  the  court  below  went  too  far  in 
providing  for  the  redemption  of  the  earlier  mortgages,  a  relief, 
which  as  we  have  said  before,  was  not  sought.  We  think 
that  the  best  course  is  to  modify  the  decree  of  the  court  below 
by  striking  out  the  portion  which  deals  with  the  prior  mort- 
gages. The  directions  contained  in  the  decree  from  the  words 
"If  the  plaintiffs  pay"  down  to  the  words  "  Muhammad  Moh- 
sin"  should  be  struck  out  of  the  decree.  The  decree  will  then  be 
the  usual  mortgage  decree  for  the  sale  of  the  mortgagee's  rights 
in  the  mortgaged  property,  without  prejudice  to  the  claims  of 
any  prior  incumbrancers.  We  direct  a  decree  to  be  so  framed, 
and  we  extend  the  time  for  payment  of  the  mortgage  debt  up 
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to  the  20th  of  May  1908.  On  an  appplication  in  the  proper 
quarter  the  appellants  may  be  able  to  obtain  a  return  of  the 
additional  court-fees  which  they  have  been  required  to  pay. 

Decree  modified. 


SHEO  NARAIN 
versus 
NUR  MUHAMMAD  and  another* 

Coiie  0/ Civil  Procedure  (Act  XIV  of  1882),  sections  244  and  318— right 
to  sue  for  possession — Auction  purchaser. 

An  auction  purchaser  of  the  property  in  execution  of  his  decree 
or  his  legal  representative  can  not  maintain  a  suit  for  possession, 
section  244  of  the  Code  of  Civil  Procedure  being  a  bar  to  the  suit 
Madhsudan  Das  v.  Gobind  Pria^  I.L.R.,  27  Cal.,  34,  Kattayat 
Pathumayi  v.  Raman  Men^n^  I.  L  R.,  26  Mad.,  740,  Kalian  Singh  v. 
Thakur  Das,  3  A.  L.  J.  R.,  234,  s.  c,  26  A.  W.  N.,  87  followed. 

Sheo  Narain  v.  Nur  Muhanwiad,  4  A.  L.  J.  R.,  434,  s.  C.  I.  L.  R.,  29 
All.,  463  reversed. 

Appeal  under  section  15  of  the  Letters  Patent  from  the 
decision  of  Aikman  J,  confirming  the  decree  of  the  District 
Judge  of  Jhansi. 

The  facts  of  the  case  are  fully  given  at  page  463  of  I.  L.  R., 
29  All.,  and  at  page  434  of  4  A.  L.  J.  R. 

G,  IV.  Dillon,  (with  him  M.  M.  Malaviyd)  for  the  appellant 
There  arc  two  points  in  the  case ;  the  first  is  that  section 
244  of  the  Code  of  Civil  Procedure  bars  the  suit  of  the  auc- 
tion purchaser  for  delivery  of  possession. 

Kattayat  Pathumayi  s.  Raman  Menon,  [1903]  I.  L  R.,  26  Mad.,  74a 
Madhsudan  Das  v.  Gobind  Pria,  [1900]  I.  L.  R.,  27  Cal,  34. 
Kalyan  Singh  v.  Thakur  Das,  (1906)  26  A.  W.  N.,  87. 

The  second  point  is  that  the  plaintiffs  are  not  entitled  to 
recover  unencumbered  4  anna  share.  No  doubt  there  is 
nothing  to  show  that  the  share,  advertised  for  sale,  was  subject 
to  an  incumbrance,  but  the  memorandum  of  bids  shows  that 
the  property  was  sold  subject  to  an  incumbrance. 

Sunder  Lai,  for  the  respondents. 

*U  P.  A.  No.  36  of  1907. 
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As  to  the  second  point,  I  submit  that  Param  owned  a  lo 
anna  share ;  a  4  anna  share  was  mortgaged  to  Sheo  Narain, 
and  a  two  anna  share  to  a  third  party.  The  rertiaining  4  anna 
share  was  free  from  an  incumbrance.  In  the  application  for 
sale,  the  share  sought  to  be  sold  is  described  as  unencumbered  ; 
the  sale  certificate  makes  no  mention  of  any  incumbrance; 
further  the  finding  is  that  the  share  was  sold  free  from  in- 
cumbrances. 

[Stanley,  C  J.  What  do  you  say  about  section  244  of  the 
Code  of  Civil  Procedure  ?] 

I  submit  that  section  244  of  the  Code  does  not  apply  for 
two  reasons ;  ist  there  is  no  dispute  between  the  decree-holder 
on  the  one  hand  and  the  judgment-debtor  on  the  other,  but  it  Is 
a  dispute  between  the  judgment-debtor  on  the  one  hand  and 
the  auction  purchaser  on  the  other.  Secondly  there  is  no  dis- 
pute relating  to  the  execution,  discharge  or  satisfaction  of 
the  decree.  * 

[Stanley,  C.  J.  How  do  you  distinguish'the  case  of  Kalyan 
Sinrh  V.  Tliakur  Das,  1906,  A.  W.  N.,  87.  We  are  not 
prepared  to  reconsider  the  question,  which  has  been  so  recent- 
ly decided.  The  Calcutta  and  the  Madras  High  Courts  have 
also  taken  the  same  view.] 

The  judgment  of  the  court  was  delivered  by 

Stanley,  C.  J. — The  main  question  raised  in  this  appeal  is 
whether  a  claim  for  possession  of  property,  purchased  by  a 
decree-holder  in  execution  of  his  own  decree,  can  be  enforced 
by  a  separate  suit  or  whether  such  a  suit  is  barred  by  the  pro- 
visions of  section  244  of  the  Code  of  Civil  Procedure.  The 
property  of  which  possession  is  sought  to  be  recovered  falls  a 
little  short  of  a  4  anna  undivided  share  of  a  certain  village, 
which  was  purchased  by  the  decree-holders  on  the  20th  of 
April  1895.  That  property  is  in  the  possession  of  the  appel- 
lant, Sheo  Narain,  under  a  deed  of  gift  from  the  widow  of  the 
judgment-debtor.  No  steps  were  taken  by  the  purchaser  to 
obtain  possession  until  the  month  of  February  1902,  that  is, 
nearly  seven  years  after  the  date  of  the  purchase,  when  he 
applied  to  the  court  for  possession  under  section  318  of  the 
Code.  That  application  was  rejected  as  being  barred  by  limita- 
tion on  the  1st  of  November  1902.  The  present  suit  was 
instituted  in   1904  for  a  declaration  that  the  share  of  the  pro- 
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perty  in  question  was  not  subject  to  a  mortgage  which  had 
been  set  up  in  a  prior  suit  by  Sheo  Narain,  and  also  for  posses- 
sion of  it  as  unencumbered  property. 

The  court  of  first  instance  dismissed  the  plaintifTs  claim 
holdmg  that  the  share  in  question  was  not  unencumbered,  and 
relying' in  support  of  his  decision  upon  the  memorandum  of 
bids  which  was  prepared  by  an   Amin,  in  the  office  of  the 
Deputy  Collector,  from  which  it  appeared  that  the  property 
sold  was  subject  to  a  mortgage  for  a  sum  of  Rs.   148.     On 
appeal  the  decision  of  the  court  of  first  instance  was  reversed, 
and  thereupon   a  second  appeal  was  preferred  to  this  Court 
The  learned  Judge,  before  whom  the  appeal  came,  upheld  the 
decision  of  the  lower  appellate  court,  holding  that  there  was 
no  force  in  the  contention  raised  on  behalf  of  the  appellant  in 
that  court,  that  the  suit  was  barred  by  the  provisions  of  sec- 
tion 244  of  the  Civil  Procedure  Code.     He  observes  in  the 
course  of  his  judgment,   "  The  mere  fact  that  the    auction 
purchasers,  or  their  representatives,  failed  to  apply  within  time 
to   be   put   in  possession  under  section   318  of  the  Code  of 
Civil  Procedure,  does  not  deprive  them  of  their  right  to  bring 
a  regular  suit,". and  then  quotes  as  a:i  authority  for  this,  the 
case  of  Seru  Mohun  Bania  v.  Bhagoban  Din  Pande  {}\  and 
Kishori  Mohun  Roy    Chowdhry    v.   Chunder  Nath   Pal  (*). 
In  neither  of  these  cases  was  the  purchaser  the  decree-holder 
as  was  the  fact  in  the  case  before  us.     But  there  is  no  doubt 
that  according  to  some  early  rulings  the  decision  of  the  learn- 
ed Judge  would  have  been  correct.     Lately,  however,  several 
cases  have  come  before  this,  and  the  other  High  Courts  in 
which  the  early  rulings  have  not  been  followed.     The  earliest 
of  tiiese  to  which  we  need  refer  is  the  case  of  Madhusudan  Das 
v.  Gobinda  Prta  Chowihmni  {^\  in  which  it  was  held  by  Mac- 
pherson  and  Stevens,  J  J.  that  proceedings  for  the  delivery   of 
possession  to  an  auction  purchaser,  who  was  also  the  decree- 
holder,  after  sate  in  execution  of  her  own  decree,  were  proceed- 
ings in  execution  of  the  decree,  and  that  when  the  application 
for  possession  was  resisted  by  the  legal   representative  of  the 
judgment-debtor  on  the  allegation  that  portions  of  the  pro- 
perty belonged  to  him  and  not  to  the  judgment-debtor,  the 
question  raised  came  under  section  244,  and  must  be  decided 

(I)  [1883]  I.  L.  R.,  9  CaL,  602.  (2)  [1887]  I.  L.  R.,  14  CaL,  644. 

(3)  [1889]  I.  L  R.,  27  Cal,  34. 
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under  that  section  and  not  by  a  separate  suit.     The  next  case 
to  which  we   would  refer   is   that   of  Kattayat  Pathumai  v. 
Raman  Menon  (*),  in  which  a  similar  view  was  taken,  it  being 
held  that  proceedings,  taken  by  an  auction  purchaser  to  obtain 
possession  of  property  purchased  by  him  at  a  sale  in  execu- 
tion of  his  own  decree,  related  to  the  execution,  discharge  or     Stanley^  C.J, 
satisfaction  of  the  decree  within  the  meaning  of  section  244, 
and  that  a  separate  suit  for  possession  was  not  maintainable. 
The  question  again  came  before  this  Bench  in  the  case  of 
Kalian  Singh  versus   TItakur  Das  {^\  in  which  the  question 
was  carefully  considered,  and  the  decision  of  the  Calcutta  and 
Madras  High  Courts  was  followed.     So  far,  therefore,  as  we 
are  concerned,  the  question  is  concluded  by  authority.     We  do 
not  think  that  we  are  unduly  extending  the  scope  of  section 
244,  and  we  say  this  with  the  more  confidence  in  yy&w  of  the 
observations  of  their  Lordships  of  the  Privy  Council  in  recent 
cases  as  regards  the  object  and  meaning  of  that  sectioh  in 
which  they  express  approval   of  the  fact  that  the  courts  in 
India  have  not  placed  any  narrow  construction  on  its  language  ' 

Prosunno  Cooinar  Sanyal  v.  Kali  Das  (*). 

For  these  reasons  we  must  allow  the  appeal,  and  dismiss  the 
suit  with  costs  in  all  courts. 

Appeal  decreed, 

(4)  [1903]  I.  L.  R.,  26  Mad.,  740. 

(5)  [1906]  26  A.  W.  N.,  87.,  s.  c,  3  A.  L.  J.  R.,  234. 

(6)  [1892]  I.  L  R.,  19  Cal.,  683. 
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Endowment— deed— consfruction— charitable  purposes—not  void  for 
vagueness— -parties— persons  interested  not  being  upon  the  record- 
effect  of. 

Where  a  deed  of  endowment  recited  that  the  executant  had  estab- 
lished a  dharamshala^  for  charitable  purposes  and  he  had  carried  on 
the  charity  :^/^  that  the  trust  Was  not  void  for  vagueness.  A  trust 
for  such  purposes,  that  vs,  charity  generally,  will  always  be  carried 
out  notwithstanding  that  the  objects  ofthe  charity  are  not  specifically 
defined.  Ranchhordas  v.  Parvati  Dai^  I.  L.  R.,  23 .  Bom.,  725, 
distinguished.  ..  .,. 
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Where  the  court  folds  a  properly  constituted  trust,  the  fact  that 
the  trust  was  not  carried  out  would  not  have  the  effect  of  annulling  it. 

Where  the  plaintiffs  in  a  suit  ask  for  possession  in  the  character 
of  trustees  of  certain  endowed  property  and  omit  to  implead  persons 
interested  in  a  particular  item  of  that  property,  they  cannot  in  that 
suit  obtain  a  decree  declaring  that  property  subject  to  the  charge  of 
mamtaining  the  trust 

First  Appeal  from  a  decree  of  Lala  Shankar  Lai, 
Subordinate  Judge  of  Agra. 

Sttk  for  possesskm  of  a  village  called  Gauri  on  the  allege 
tion  that  it  was  ctxlowed  property.  The  deed  of  endowment 
was  executed  by  Rai  Joti  Prasad  on  the  20th  September  186 1. 
It  recited  that  he  bad  established  a  dharanishala  at  Benares, 
and  in  order  to  make  a  permanent  arrangement  to  carry  it 
on,  he  endowed  several  villages.  The  plaintiffs  claimed  that 
Gauri  was  one  of  the  villages  which  were  endowed.  Tlis 
village,  among  othersy  remained  in  possession  of  the  trustees 
appointed  under  the  deed  of  1861,  after  whose  death  it  came 
into  the  possession  of  their  widows.  In  1903,  a  widow  of 
one  of  the  trustees  sold  the  village  to  the  defendant.  She 
was  removed  from  the  office  of  trustee  and  plaintiffs  were 
appointed  in  her  place.  They  brought  this  suit  for  posses- 
sion.    The  Subordinate  Judge  dismissed  the  suit. 

Plaintiffs  appealed. 

Sunder  Lal,  with  him  5.  C  Banerji  (or  the  appellant,  submit- 
ted that  the  deed  created  an  endowment  over  the  corpus  of  the- 
property,  (the  average  income  thereof  was  about  Rs.  6,000  a  year), 
and  not  over  a  portion  of  the  income  only.  In  any  event,  the 
appellants  were  entitled  to  Rs.  500  a  month,  and  they  could 
claim  it  from  any  of  the  properties  cotupiised  in  the  deed.  The 
defendant  was  therefore  to  pay  Rs.  500  a  month  as  he  was 
the  purchaser  of  one  of  the  properties,  vis.,  Motwah  Gauri. 
The  decree  of  the  court  below  was  quite  wrong  on  the  findings, 
aixl  could  not  be  sustained. 

/.  iV.  Chaudhn\  (with  him  M,  Z.  AgarwaUi  and  Kedar  NatK) 
for  the  respondent,  submitted  that  the  word  V«^»^^  "  used  in  the 
dead  was  t03  wxii-  to  bi  th^  basis  of  a  charitable  endowment, 
a3  (*e  trustees  could  use  the  money  for  any  one  out  of  an 
unlimited  number  of  objects.     He  cited 
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Runchordas  v.  Parvati  Baj\  [1899]  I.  L.  R.,  23  Bom.,  725. 

Tlicrc  the  word  ' dhanna'  was  held  to  be  too  vague.  The 
word  'punjfa  is  equally  vague.  There  was  no  evidence  that  the 
endowment  was  ever  meant  to  be  acted  upon  or  was  ever  acted 
upon.  The  properties  continued  to  be  recorded  in  the  re- 
venue registers  as  if  they  had  not  been  endowed.  He  relied 
upon 

Suppammal  v.  The  Collector  of  Tanjore,  [1889]  I.  L.  R.,  12  Mad,  387. 

Lastly,  he  submitted  that  the  frame  of  the  suit  was  misconceiv- 
ed. If  the  plaintiff  desired  to  have  the  endowment  declared,  he 
should  have  framed  the  suit  so  as  to  have  all  the  properties 
and  their  present  owners  before  the  court,  so  that  a  proper 
scheme  for  administration  could  be  settled.  The  prayer  for 
possession  was  clearly  wrong  ;  and  that  being  the  case  and  all 
the  parties  not  being  before  the  court,  they  could  not  ask  the 
court  to  charge  one  of  the  properties  with  the  entire  burden 
or  to  apportion  the  charge  over  the  several  villages. 

Sundar  Lai,  in  reply.  The  objection,  as  to  non-joinder  of 
parties,  was  too  late.  It  should  have  been  taken  at  or  before 
the  first  hearing. 

[Stanley,  C.  J.  A  sufficient  answer  to  that  was  that  the  res- 
pondent did  not  plead  non-joinder  but  objected  to  the  frame 
of  the  suit] 

The  judgment  of  the  court  was  delivered  by 

Stanley,  C.  J.  This  is  an  appeal  by  the  plaintiffs  against  a 
decree  of  the  Subordinate  Judge  of  Agra,  in  a  suit  brought  by 
them  as  trustees  for  a  declaration  that  certain  property  was  en- 
dowed, and  that  the  plaintiffs  as  such  trustees  might  be  put  into 
possession  of  the  village  of  Gauri,  a  portion  of  the  endowed 
property.  The  court  below,  while  dismissing  the  plaintiffs 
claim  for  possession,  gave  a  declaration  that  mouzah  Gauri 
was  charged  with  and  subject  to  an  annuity  of  Rs.  133-5-0 
for  the  support  of  the  alleged  charity,  and  that  the  plaintiffs 
were  entitled  to  realise  this  sum  from  the  defendant  during 
the  continuance  of  the  charity.  Against  this  decree,  the  plaint- 
iffs have  appealed.  We  have  also  before  us  an  objection 
filed  by  the  defendant  respondent,  under  Section  561  of  the 
Code  of  Civil  Procedure,  the  ground  of  objection  being  that 
the  property  is  not  endowed  property. 

IV 
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The  deed  of  endowment  upon  which  the  plaintiffs  rely  was 
executed  by  Rai  Joti  Prasad  of  Agra  on  the  20th  of  Septem- 
ber 1 861.  In  that  document  there  is  a  recital  that  the  exe- 
cutant had  established  a  dharamshala  at  Benares  for  charit- 
able purposes,  and  had  carried  on  the  charity  at  a  cost  of 
Rs.  500  a  month.  Then  it  is  recited  that  it  was  necessary  to 
make  a  permanent  arrangement  for  the  continuance  of  the 
charity  and  for  meeting  the  expenses  connected  with  it,  and 
that  therefore  the  document  was  executed.  In  the  opsrativ^e 
part  Joti  Prasad  purported  to  set  apart  the  profits  of  ^^\^w 
villages,  one  of  which  is  Gauri,  for  the  expenses  of  the  dha- 
ramshala and  directed  that  the  net  profits  of  those  villages 
should,  to  the  extent  of  Rs.  500  a  month,  be  applied  to  charit- 
able purposes  {punya)  at  the  dharamshala  and  that  the  net 
profits  of  the  villages  should  be  deposited  by  way  of  trust 
with  Bishambar  Nath  and  Din  Dial  or  those  whom  they 
might  appoint. 

After  the  deaths  of  the  trustees,  their  widows  Rani  Kanno 
Dei  and  Rani  Hira  Dei  took  upon  them  the  management 
of  the  property  comprised  in  the  deed  of  endowment,  and 
on  the  1 2th  of  January  1903,  Rani  Hira  Dei  sold  the  village 
of  Gauri  to  the  defendant,  Ssth  Chunni  Lal,  who  is  no.v 
in  possession  of  it.  By  order  of  the  25th  of  January  1904, 
Hira  Dei  was  removed  from  the  office  of  trustee  and  the 
plaintiffs  were  appointed  trustees  of  the  endowment.  The 
suit  out  of  which  this  appeal  has  arisen  was  then  brought  by 
them  on  the  17th  of  May  1904  and  it  is  only  concerned  with 
the  village  of  Gauri,  the  plaintiffs  claiming  possession  of  it 
alone.  Seth  Chunni  Lal  alone  defended  the  suit  and  his  sole 
defence  was  that  the  property  in  dispute  was  not  endowed 
property,  and  that  the  alleged  deed  of  endowment  was  never 
acted  on. 

The  learned  Subordinate  Judge  held,  and  we  think  rightly, 
that  only  a  portion  of  the  profits,  that  is  Rs.  500  a  month,  of 
the  villages  mentioned  in  the  deed  of  endowment  was  dedi- 
cated for  the  purposes  of  the  trust,  and  that  the  villages  them- 
selves were  not  vested  in  the  trustees  so  as  to  entitle  them  to 
possession  of  them.  The  founder  of  the  trust  directed  that 
the  net  profits  of  the  villages  to  the  extent  of  Rs.  500  a  month 
only    and    not   the   corpus   should    be   applied    to    charitable 
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purposes,  and  be  deposited  by  way  of  trust  with  the  trustees.  Civil. 

The  plaintiffs,  we  think,  are  clearly  not  entitled  to  be  put  into  "[^ 

possession  of  any  of  the  villages.     They  are  only  entitled  to 

receive  Rs.  500  a  month  out  of  the  profits  of  them.     Their      "'""'  '^7 

suit  for  possession  was,  therefore,  misconceived.     The  learned       Chunni  Lal. 

Subordinate  Judge  came  to  the  conclusion  upon  the  evidence*       StanUyyCJ: 

that  Rs.  500  a  month  were  never  expended  in  the  expenses 

of  the  charity  but  that  possibly   the  expenses  might  have 

been  about   Rs.  166  a  month,  and  he  held  that  the  villages 

were  only   subject  to  a  charge  of  Rs.  130  a  month  for  the 

charity.     His  words  are  "I  think  it  may  be  taken  that  the 

income  of  the   villages   in  the  bhetnavia  is  subject  to  a  charge 

of   Rs.    130  a   month  for  charity  at  Benares".     He   further 

found  that   the  proportionate  part  of  the  charge,  attributable 

to  the   village  of    Gauri,  was    a  sum  of  Rs.    133-5-0  yearly. 

Accordingly,  he  gave  a  decree  for  this  amount. 

The  plaintiffs  appellants  appeal  against  this  decree  con- 
tending that  the  village  of  Gauri  was  endowed  property,  and 
that  upon  the  true  construction  of  the  bhetnama^  the  corpus  of 
the  villages  should  have  been  held  to  be  dedicated,  and  also 
relying  on  other  grounds  which  it  is  unnecessary  here  to 
refer  to. 

Mr.  Ckaudhri,  on  behalf  of  the  respondent,  supporting  an 
objection,  filed  under  section  551  Code  of  Civil  Procedure,  con- 
tended that  there  was  no  valid  endowment  at  all,  the  purposes 
of  the  trust  being  too  indefinite  and  vague,  and  also  that  if 
the  endowment  was  valid,  it  was  never  acted  on.  He  further 
objected  to  the  form  of  the  decree. 

As  to  the  first  point  raised  by  him,  namely,  that  the  trust 
could  not  be  enforced,  that  the  words  translated  "charitable 
purposes"  are  too  vague  and  indefinite  to  create  a  valid 
trust,  he  relied  upon  the  ruling  of  the  Privy  Council  in 
the  case  of  Runchordas  v.  Parvati  Bai  {}\v[i\s[\i\c\\  it  was 
held  that  a  bequest  by  a  Hindu  testator  of  moveable  and 
immoveable  property  to  trustees  for  "  dharm  "  was  void.  The 
word  ''dharm,''  as  was  pointed  out  in  that  case,  indisput- 
ably bears  a  broad  signification,  being  so  wide  as  to  include 
philanthropy  or  piety  or  charity.  In  Wilson's  Glossary  of 
(0  [1899]  I.  L.  R.,  23  Bom.,  725. 
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Judicial  Terms  'dharm'  is  defined  to  be  Maw*  *  virtue*  Megal 
or  moral  duty*.  Their  Lordships  held  that  the  objects,  which 
can  be  considered  to  be  meant  by  that  word,  are  too  vague 
and  uncertain  for  the  administration  of  them  to  be  under  any 
control.  The  dedication  in  the  case  before  us  is  for  charitable 
purposes  {punyd)  and  for  charitable  purposes  alone.  A  trust  for 
such  purposes,  that  is,  for  charity  generally,  will  always  be 
carried  out,  notwithstanding  that  the  objects  of  the  charity 
are  not  specifically  defined.  The  court  can,  if  necessary  in 
such  a  case,  settle  a  scheme  for  its  proper  administration. 
There  is  nothing,  therefore,  in  the  first  point  which  has  been 
raised  before  us. 

The  next  point  argued  by  Mr.  Chaudhri  is  that  the  evidence 
fails  to  show  that  the  endowment  was  ever  acted  on,  and 
reliance  is  placed  upon  the  decision  in  the  case  of  Suppammal 
versus  The  Collector  of  Tanjore  (*-*).  It  will  be  seen  from  a 
reference  to  the  judgment  in  that  case  that  the  evidence 
so  far  from  indicating  an  intention  to  constitute  a  trust, 
went  to  show  that  the  parties  never  intended  to  give  effect 
to  the  provisions  of  the  deed,  in  fact  the  court  found  that 
a  trust  was  not  created.  In  the  course  of  his  judgment, 
Shephard,  J.,  observes — "  It  is  true  that  neglect  or  breach  of 
trust  (j/V)on  the  part  of  the  trustees  in  acting,  in  accordance 
with  the  direction  of  the  founder,  could  not  have  the  effect 
of  annulling  a  properly  constituted  trust'*.  We  gather  from 
this  that  if  the  court  had  found  that  there  was  a  properly 
constituted  trust,  the  fact  that  the  trust  was  not  carried  out 
would  not  have  the  effect  of  annulling  it.  We  think  that  the 
court  below  rightly  decided  that  the  trust  existed. 

Then  the  learned  Advocate  for  the  respondent  contended 
that  in  view  of  the  frame  of  the  suit,  the  plaintiffs  were  not 
entitled  to  the  decree  which  they  obtained  for  payment  of  a 
proportionate  part  of  the  charge  created  by  the  deed  of 
endowment.  We  think  that  this  branch  of  his  argument  is 
well  founded.  The  relief  which  the  plaintiffs  claim  is  that 
they  may  be  put  into  possession  of  the  village  of  Gauri. 
They  did  not  implead  the  persons  who  are  interested  in  the 
other  villages  which  are  subject  to  the  trust  and  as  they  failed 
to  establish  their  title  to  possession,  it  seems  to  us  that  it  was 
(2)  [1889]  I.  L.  R.,  12  Mad.,  387. 
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not  open  to  them  to  ask  the  court  to  apportion  the  charge 
over  the  several  villages,  and  to  declare  the  village  of  Gauri 
liable  to  a  specific  portion  of  that  charge.  If  their  suit  had 
been  a  suit  for  a  declaration  that  the  village  of  Gauri,  to- 
gether with  the  other  villages  named  in  the  bhetnama,  were 
charged  with  the  monthly  payments  mentioned  in  the  instru- 
ment, and  for  an  apportionment  of  that  charge,  the  plaint 
would  have  assumed  a  different  form.  The  prayer  for  any 
other  relief,  which  might  be  deemed  just,  contained  in  the 
plaint,  did  not,  as  has  been  argued,  justify  in  our  judgment,  the 
court  below  in  deciding  as  it  did  that  Gauri  was  liable  to  a 
definite  portion  of  the  charge.  In  view  of  the  frame  of  the 
plaintiff's  suit,  we  think  that  it  ought  to  have  been  dismissed, 
notwithstanding  that  the  plaintiffs  may  be  able  to  establish 
that  the  village  of  Gauri  is  subject  to  a  charge  of  Rs.  500  a 
month,  for  the  charitable  purposes,  mentioned  in  the  trust 
deed.  It  will  be  open  to  the  plaintiffs  to  institute  a  suit  in 
the  proper  form. 

We  dismiss  the  appeal,  set  aside  the  decree  of  the  court 
below  and  dismiss  the  plaintiffs  suit.  As  the  sole  defence  set 
up  by  the  defendant  was  that  the  property  was  not  dedicated, 
and  as  he  has  maintained  this  defence  in  his  objection,  we 
think  that  in  the  court  below  the  parties  should  abide  their 
own  costs.  We  now  so  order.  We  give  the  defendant  res- 
pondent the  costs  of  this  appeal,  including  fees  in  this  Court 
on  the  higher  scale.     We  give  no  costs  of  the  objection. 

Appeal  dismissed. 
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BALWANT  SINGH 
1907-  versus 

ji^^,  GIRDHARI  LAL  and  others.* 

T"        .  Jurisdiction — Civil  and  Revenue  Court — luindlord  atui  Tenant^ — ^gra 

Knox,  a.  c  j. 
Dillon,  J.  Tenancy  Act  (If  of  rgor)  U.  P.^  Sett  ion  jg — order  in  ejectment 

— suit  in  civil  court  by  lessee  of  a  te/iant — res  judicata. 

An  occupancy  tenant  leased  his  land  to  the  plaintiffs.  Subsequently 
he  relinquished  his  rights  in  favour  of  the  zemindar.  The  zemindar 
took  proceedings  in  the  revenue  court  and  got  the  plaintiffs  ejected 
and  put  other  persons  as  tenants  of  the  land  in  dispute.  In  the 
meantime  he  continued  to  take  rent  from  the  lessees  but  without 
prejudice  to  his  contesting  the  lease.  Held^  that  a  relation  of  landlord 
and  tenant  subsisted  between  the  parties  up  to  the  date  when  the 
landlord  got  the  lessees  ejected.  The  suit  of  the  lessees  for  posses- 
sion was  consequently  a  case  which  was  cognisable  by  a  revenue  court, 
and  was  therefore  barred  by  the  rule  of  res  judicata  on  account  of  the 
judgment  of  the  revenue  court  in  ejectment  proceedings. 

Second  appeal  against  the  decree  of  Babu  Chajju  Mai, 
Subordinate  Judge  of  Aligarh,  affirming  a  judgment  of  Babu 
Gokul  Prasad,  Munsif  of  Hathras. 

KaUva  was  an  occupancy  tenant  of  the  land  in  dispute 
whieh  belonged  to  the  defendant,  Raja  Bahvant  Singh,  C.  I.  E. 
In  1898,  he  executed  a  zar-i-peshgi  lease  of  his  right  to 
occupy  in  favour  of  the  plaintiffs  for  a  certain  number  of  years. 
In  1901,  Kalwa  relinquished  his  occupancy  rights  in  favour 
of  the  Raja.  The  plaintiffs  brought  a  suit  in  the  court  of  the 
Munsif,  and  got  a  decree  declaring  their  right  to  remain  in 
possession  for  the  unexpired  term  of  the  lease.  The  defendant 
instituted  proceedings  in  the  revenue  court,  and  got  the  plain- 
tiffs ejected,  and  let  the  land  to  other  tenants,  on  9th  Decem- 
ber, 1902.  On  loth  December,  1903,  the  present  suit  was 
brought  for  possession,  under  the  terms  of  the  ^ar-i-peshgi 
lease.     The  courts  below  decreed  the  suit. 

Defendant  appealed. 

S.  C.  Banerji  (for  /.  -A^.  Choudhri\  for  the  api)ellant.  The 
plaintiffs  were  transferrees  from  a  tenant.  If  they  pay  rent 
to  the  zemindar,  they  are  ::emindar's  tenant  ;  if  the}'  pay  rent 
to  his  lessor,  they  are  zemindars  sub- tenant.  In  the  former 
case,  if  the  zemindar  turned  them  out  wrongfully,  they  must 
sue  the  zemindar  in  revenue  court  to  recover  possession.  I  n  the 
*  S.  A.  1062  of  1905. 
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latter  case,  in  the  same  event,  their  dispossession  tantamounts  to 
dispossession  of  the  occupancy  tenant,  who  must  sue  within  6 
months.  The  occupancy  rights  in  this  case  h^-e  determined  ; 
first,  because  there  was  a  valid  surrender  and  no  fraud  was 
proved,  and  secondly,  because  occupancy  Urcnt  c*d  not 
bring  any  suit  within  six  months. 

Pahalwan  Singh  v.  Satrupa  Kuar,  [1905]  2  A.  L.  J.  R.,  471. 

As  to  the  effect  of  civil  and  revenue  court  decisions,  the  judg- 
ment of  1 2th  March  1902  should  be  treated  as  civil  court 
judgment  Where  two  judgments  are  in  conflict  the  later  in 
time  should  prevail. 

Mallu  Malv.Jhamman^  [1904]  i  A.  L.  J.  R.,  416. 

The  order  of  22nd  September  1902  operates  as  res  judicata. 
Therefore  the  present  suit  is  cognisable  by  revenue  court. 
OrJ^r  passed  inter  parties  by  a  duly  constituted  court  cannot 
be  treated  as  a  nullity.  The  revenue  court  was  competent  to 
decide,  if  relation  of  landlord  and  tenant  existed  between 
the  parties  and  its  finding  that  such  relation  did  exist  can  be 
set  aside  only  by  appeal.  An  expaite  decree  is  binding  on 
the  parties. 

Gulzari  Lai,  for  the  respondents  relied  on  section  40  of  the 
Rent  Act  XII  of  188 1,  and  submitted  that  the  relation  of 
landlord  and  tenant  did  not  subsist  between  the  parties,  and 
consequently  a  civil  court  had  jurisdiction  to  hear  the  case. 
The  orders  of  a  revenue  court  cannot  operate  as  res  judicata. 
He  cited 

Kkiali  Ram  v.  Nathu  Lai,  [1893]    I.  L.  R.,  15  All,  219. 
Biuiri  Psasad  v.  Sluo  Dhian,  [1896]  I.  L.  R.,  18  All.,  354. 

[Knox  J.  referred  to  Mahesh  Singh  v.  Ganesh  Dube,  I.  L.  R., 
IS  All.,  231.] 

Brij  Mohojt  Das  v.  Algu,  [1903]  I.  L.  R.,  26  All.,  78. 

Rannu  Rai  v.  Rafi-ud-din,  [1904]  I.  L.  R.,  27  All.,  82. 

Gokul  Mandar  v.  Padtfia  Nand,  [1902]  I.  L.  R.,  29  Cal.,  707. 
The  judgment  of  the  court  was  delivered  by 

Dillon,  J. — This  appeal  arises  out  of  a  suit  brought  by 
Girdhari  Lai  and  others  against  Raja  Balwant  Singh,  first 
party,  Ishri  Singh  and  Bhikey  Singh,  second  party,  and  Kalwa, 
third  party.  The  suit  was  brought  in  the  court  of  the  Munsif 
of  Hathras.     Raja  Balwant  Singh   is   the   landholder  of  the 
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land  in  dispute.  Kalwa  was  a  tenant  with  a  right  of  oc- 
cupancy. The  plaintiffs  are  mortgagees  from  Kalwa  of  a 
right  to  occupy  Kalwa*s  land  until  his  tenancy  is  determined 
or  the  mortgage  debt  is  paid.  Ishri  Singh  and  Bhikey  Singh 
are  tenants  whom  the  landholder  has  recently,  as  we  shall 
hereafter  show,  admitted  as  tenants  into  the  land  occupied 
by  Kalwa. 

If  will  facilitate  the  decision  of  this  appeal  if  we  set  out 
first  the  transactions  between  the  parties. 

On  the  9th  of  November  1898,  Kalwa  being  a  tenant 
with  a  right  of  occupancy,  executed  what  is  known  as  a 
zar-i'peshgi  lease  in  favour  of  the  father  of  the  present  plain- 
tiffs. This  transaction,  according  to  the  Full  Bench  Ruling  of 
this  court,  Khiali  Ram  v.  Nathn  Lai,  {}  )  does  not  amount  to  a 
transfer  of  the  right  of  occupancy  inasmuch  as  a  transfer  was 
expressly  forbidden  by  section  9  of  Act  XII  of  188 1.  It 
IS  the  sub-letting  by  the  occupancy  tenant  to  the  mortgagees 
of  that  tenant's  right  to  occupy  that  land,  a  right  which  deter- 
mines on  the  determination  of  the  right  of  occupancy  and 
can  subsist  no  longer  than  the  right  of  occupancy  subsists. 
A  subsequent  Full  Bench  ruling,  Mahesh  Singh  v.  Ganesh 
Dube  (*),  held  that  the  sub-tenant  by  such  sub-letting  did  not 
become  the  tenant  of  the  zemindar.  To  avoid  constant 
repetition  in  this  judgment,  we  shall  hereafter  allude  to  this 
sub-letting  by  Kalwa  as  the  sub-letting  of  his  right  to  occupy. 

This  transaction  on  the  part  of  Kalwa,  as  will  be  seen  by 
the  subsequent  history  of  the  case,  was  never  recognised  by  the 
zemindar.  On  the  i6th  February  1901,  Kalwa  relinquished  his 
tenancy  by  deed  in  favour  of  the  zemindar.  No  sooner  had  he 
done  this  then  the  plaintiffs  filed  a  suit  in  the  court  of  the 
Munsif  of  Hathras  to  have  this  deed  of  relinquishment  set  aside, 
and  to  be  maintained  in  possession  as  "  sub-lesseei  ".  To  this 
suit  they  made  Raja  Balwant  Singh  a  party.  This  move  on 
the  part  of  the  plaintiffs  was  met  by  a  counter  move  on  the 
part  of  the  landholder  who  caused  a  written  notice  of  eject- 
ment to  be  served  on  the  plaintiffs,  in  accordance  with  the 
provisions  of  section  36  of  Act  XII  of  1881. 

(I)  [1893]  I.  L.  R.,  15  All.,  219.     (2)    [1893]  I.  L.  R.,  I'S  AIL,  231. 
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On  the  13th  May  1901,  the  Munsif  decided  .that  the  dead 
of  relinquishment  was  void  as  against  the  plaintiffs,  that  they 
were  entitled  to  be  retained  in  possession  for  the  unexpired 
term  of  the  lease,  and  he  granted  the  plaintiffs  possession 
as  "  sub-lessees  "  for  the  term  of  the  lease.  In  the  meanwhile 
the  plaintiffs  had,  before  the  rent  court,  contested  their  liability 
to  be  ejected,  but  the  question  was  determined  adversely  to 
them,  first  on  the  12th  of  March  1902,  and  subsequently  on 
the  14th  of  August  1902  in  appeal. 

In  the  meanwhile  the  local  Act  II  of  1901  had  come  into 
force  and  apparently  the  land-holder  who  wished  to  eject 
a  tenant  on  grounds  other  than  an  unsatisfied  decree  for 
arrears  of  rent,  had  to  proceed  by  suit.  Accordingly  the  land- 
holder instituted  a  suit  under  section  63  of  the  local  Act 
No.  II  of  1901  in  which  he  asked  for  the  ejectment  of  the 
present  plaintiffs.  This  suit  was  apparently  not  defended  by 
the  plaintiffs.  The  Assistant  Collector  held  that  they  were 
liable  to  ejectmemt,  and  passed  an  ex  parte  decree  against 
them.  In  his  opinion  their  status  was  that  of  sub-tenants 
of  Raja  Balwant  Singh.  Raja  Balwant  Singh  took  out 
execution  proceedings,  dispossessed  the  present  plaintiffs  on 
the  9th  December  1902,  and  let  the  land  to  Ishri  Singh 
and  others,  defendants  second  party  in  the  present  suit. 
On  the  loth  December  1903,  the  present  plaintiffs  insti- 
tuted the  suit  out  of  which  this  appeal  has  arisen.  Their 
prayer  was  that  they  should  be  put  in  possession  under  the 
terms  of  the  zar-i-peshgi  lease  in  their  favour,  and  that  the 
defendants,  second  party,  should  be  ejected  from  the  same. 

The  courts  below  have  decreed  the  plaintiffs*  suit.  They 
held  that  the  suit  was  cognisable  by  the  civil  court,  that  the 
orders  of  ejectment  passed  by  the  courts  of  revenue  did  not 
operate  as  res  judicata  inasmuch  as  there  was  no  relation  of 
landholder  and  tenant  between  the  plaintiffs  and  Raja  Bal- 
want Singh. 

In  appeal  before  us  two  points  were  taken.  First,  that  the 
decisions  of  the  Revenue  Courts  do  operate  as  res  judicata 
and  do  debar  the  respondents  from  maintaining  the  present 
suit  Second,  that  the  status  of  the  plaintiffs  was  that  of 
sub-tenant,   and  that    they    had  no   higher  rights  than  were 
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enjoyed  by  their  mortgagor,  Kalwa.     We  found  upon  perusal 
of  the  judgments  of    the    courts    of    revenue    which    were 
filed  in   the  present  suit,  and  especially  from  the  judgment 
of  the   Commissioner,  dated  the  14th  August  1902,  that   as 
a   matter  of  fact  the  plaintiffs  had,  since    1306   Fasli,   made 
payments  of  rent   to  the  landholder  and  that  he  had  received 
such  rents  but  without  prejudice  to  his  contesting  the  sub- 
lease which   Kalwa  had   executed   in   favour  of  the  plaintiff. . 
In  order  to  free  the  case  from  any  doubt,  we  sent  for  the  re- 
cords and  we  find  on  perusing  them   that   this   is  the  case. 
We,  therefore,  hold  that  the  relation  of  landlord  and  either 
tenant  or  a  sub-tenant  has  existed  between    the  parties  since 
1 306  Fasli  ( 1 899),  and  that  it  subsisted   between   the  parties 
upto   9th   December    1902,  when    thv.    landholder   succeeded 
in   dispossessing   the   present   plaintiffs.       The    suit    of    the 
present  plaintiffs   must  be  taken   to  have  been   a  suit  under 
section  79  of  the  Local  Act  II  of  1901,  at  any  rate  it  was  a 
suit  of  the  nature  specified  in  that  section,  and  by  section  \6f 
of  the  same  Act,  except  by  way  of  appeal,  no  court  other  than 
the  revenue  court  could  take  cognisance   of  it.     The  result 
of  this  is  that  we  must  also  hold  that   the   proceedings  of  the 
revenue    courts    in  ejectment  bar  the   determination  of  the 
issues,  which  are  raised  in  this  suit.       The  revenue  courts,, 
which  decided  the  suits  in  ejectment,  were  courts  of  compe- 
tent  jurisdiction  to  try  and  determine  both  the  suits  then 
before  them  and  also  the  present    suit,   and   by   the    provi- 
sions of  section  96  of  Act  No.  XII  of  188 1,  the  orders  passed 
on   applications   for  ejectment   when    proved,   as   they  have 
been  in  the  present  case,  have  the  same  effect  as  the  judg- 
ments of  a  civil  court.     The  first  plea,  therefore,  is  decided  in 
the  appellant's  favour. 

This  decides  the  appeal.  The  result  is  that  we  decree  the 
appeal,  set  aside  the  judgments  of  the  courts  below  and  dis- 
miss the  plaintiffs'  suit  with  costs  in  all  courts. 

Appeal  decreed. 
X. 
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Decreesuii  to  set  CLside^No  fraud— Right  to  sue — Code  of  Civil  Proce- 
dure {Act  XIV  of  18S2),  section  447— Next  frie?td  ceasing  to  be  a 
guar  diem  under  the  Guar  diem  and  Wards  Act — 

H  instituted  a  suit  for  redemption    which  was  decreed.    The 
decree  was  affirmed  on  appeal  by  the   High   Court     On-  appeal 
to  the  Privy  Council,  the  decree  of  the   High  Court  was  reversed, 
the  Privy  Council  directing  that  an  account  should  be  taken  of 
the  defendants'  receipts  and   payments  under  the  mortgage  deed 
and  the  ultimate  balance  due  should  be  certified.     H   had  died 
before  the  High  Court  gave  its  decision,  and  his  three  minor  sons 
were  substituted  on  the  record,  and  their  mother  appointed  as  their 
next  friend.     She  had  also  been  appointed  by  the   District  Judge 
as  their   guardian  Under  the  Guardian  and   Wards    Act.     After 
the  decision  of  their  Lordships  of  the   Privy   Council,  the   High 
Court  transmitted  their  order  to  the  court  below  under  section  610  of 
the  Code  of  Civil   Procedure  with  directions  to  carry  it  into  exe- 
cution.    A  pleader  appeared  for  the  minors  in   these  proceedings 
but  on  the  9th  of  May  1905,  after  the  accounts  had  been   rendered 
by  both  the  parties,  and  it  only  remained  to  examine  and   consider 
these  accounts,  the  pleader  informed  the  court  that  he  had  no 
instructions  and  could  not  proceed  further.    The  court,   however, 
after  considering  the  accounts  passed  a  decree  on  the  i6th  of  May 
1905.     Meanwhile  the  mother  of  the  minors  had  made  an   applica 
tion  to   the   District  Judge  stating  that  one  of  the   minors  had 
attained  majority  and  praying  that  he  might  be  appointed  in  her 
place,  guardian  of  the  other  two  minors.     This  application   was 
granted  on  the  3rd  of  February  1904.     The  Subordinate  Judge  was 
not  informed  of  this,  nor  was  any  application  made  on  behalf  of  the 
two   minors  for  substitution  of  their  major  brother  as   their  next 
friend  in  place  of  their  mother,   who  accordingly  continued  to  be 
their  next  friend  in  the  case  pending  before  the  Subordinate  Judge. 
Then  the  major  son  of  H  applied  on  his  own  behalf  and  on  behalf 
of  his  minor  brothers  for  a  re-instatement  of  the  case  and  a  re- 
hearing after  investigation  of  the  accounts,  alleging  that  they  were 
not  repiesented  when  the  accounts   were  examined  by  the   Sub- 
ordinate Judge.      This    application   was    refused  and   no  appeal 
was  made  against  the  order  refusing  it     Then   the  present  suit 
was  commenced,  the  sole  prayer  for  specific  relief  being   that  the 
decree  of  the  i6th  of  May  1905  may  be  set  aside. 

Held  that  the  suit  did  not  lie  in  asmuch  as  the  only  relief  claimed 
was  that  the  decree  passed  by  the  court  may  be  set  aside.     Even 
F.  A.  18  of  1907. 
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if  fraud  on  the  part  of  the  defendant  had  been  alleged,  the  court 
would  not  have  any  jurisdiction  to  set  aside  the  decree.  If  other 
relief  had  been  prayed  for,  and  there  were  proof  of  fraud  in  obtain- 
ing the  decree,  it  might  be  open  to  the  court  to  treat  the  decree 
as  a  nullity  and  to  give  suitable  relief.  But  fraud  not  having  been 
alleged  or  proved  and  no  specific  relief  having  been  asked  for, 
except  the  setting  aside  of  the  decree,  the  suit  could  not  be  decreed. 
Umrao  Singh  v.  Hardeo  attd another,  I.  L.  R.,  29  All,  418  referred 
to 

First  Appeal  against  the  decree  of  Pandit  Girraj  Kishor 
Datt,  Subordinate  Judge  of  Bareilly. 

Suit  to  .set  aside  a  decree. 

The  material  facts  appear  from  the  judgment.  The  Court 
below  decreed  the  suit. 

Defendant  appealed. 

Motilal  Nehru  (with  him  Sundar  Lai  and  Giihari  Lai), 
for  the  appellant  reUed  on 

Ganga  Ram  v.  Mih'.n  Lai,  [1905]  3  A.  L.  J.  R.,  187. 
Puran  Chand  w.  Sheo  Datt  Rai,  [1905]  4  Pl.  L.  J.  R.,  51. 
Umrao  Singh  v.  Hardeo,  [1907]  I.  L.  R.,  29  All.,  418. 

and  sections  446  and  447  of  the  Code  of  Civil  Procedure. 

Madan  Mohan  Malaviya  (with  him  Sital  Prasad  Ghose) 
was  heard  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  appeal  arises  out  of  a  suit  to  set  aside 
a  decree  passed  by  the  Subordinate  Judge  of  Bareilly  on  the 
15th  of  May  1905  in  a  redemption  suit.  The  former  suit  was 
instituted  so  far  back  as  the  6th  of  April  1895,  and  was  a  suit 
for  redemption  of  a  mortgage  and  for  accounts.  The  plaintiff 
in  that  suit  was  Kunwar  Hulas  Singh,  the  father  of  the  present 
plaintiffs  respondents.  The  suit  was  decreed,  and  redemption 
allowed.  The  matter  came  before  the  High  Court  on  second 
appeal  when  this  Court  affirmed  the  decree  for  redeniption  and 
directed  accounts  to  be  taken  on  the  basis  of  the  gross  rental 
and  not  upon  the  basis  of  actual  profits.  An  appeal  was  pre- 
ferred to  his  Majesty  in  Council,  and  a  decree  was  passed  by 
the  Privy  Council  on  the  2Sth  of  March  1903.  The  case  is  re- 
ported in  the  Indian  Law  Reports,  25   All.,  387.      Upon  the 
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question  as  to  the  principle  upon  which  the  accounts  should  be 
taken,  their  Lordships  of  the  Privy  Council  reversed  the  deci- 
sion of  this  Court,  holding  that  the  defendant  mortgagee  was 
not  responsible  for  the  amount  of  the  gross  rental  as  shown  in 
ihtjamabandi  but  only  for  such  sums  as  were  actually  received 
by  him  or  on  his  behalf,  and  such  further  sums,  if  any,  as 
might  have  been  received  by  him  but  for  his  own  neglect  or 
fault  Their  Lordships  accordingly  directed  that  an  account 
should  be  taken  of  the  defendants*  receipts  and  payments 
under  the  mortgage  deed  and  that  the  ultimate  balance  due 
to  or  from  the  defendant  should  be  certified.  We  should 
mention  that  prior  to  the  decision  of  the  appeal  in  this  Court, 
the  appellant  Kunwar  Hulas  Singh  died.  His  three  minor 
sons  were  brought  upon  the  record  as  his  representatives,  his 
widow  Musammat  Mulo  being  their  next  friend.  In  addition 
to  being  next  friend  of  her  minor  sons  in  this  litigation,  Musam- 
mat Mulo  was  also  on  the  30th  of  April  1900,  appointed 
by  the  District  Judge  as  guardian  of  their  persons  and  property 
under  the  Guardian  and  Wards  Act.  After  the  decision  of 
their  Lordships  of  the  Privy  Council,  namely,  on  the  20th  of 
July  1903,  the  High  Court  transmitted  their  order  to  the  court 
below,  under  section  610  of  the  Code  of  Civil  Procedure,  with 
directions  to  carry  it  into  execution.  In  these  proceedings  a 
pleader,  named  Lekhraj  Singh,  appeared  for  the  minors,  filing 
his  vakalatnama  as  pleader  for  them,  and  for  their  next  friend. 
He  app)ears  to  have  acted  as  such  up  to  the  9th  of  May  1905. 
On  that  day  after  the  accounts  had  been  rendered  by  both 
the  parties,  and  it  only  remained  to  examine  and  consider 
these  accounts,  Lekhraj  Singh  informed  the  court  on  the 
day  fixed  for  the  hearing  that  he  had  no  instructions,  and 
could  not  proceed  with  the  hearing.  The  court,  intimating 
that  the  accounts  had  been  filed  and  all  that  remained  to  be 
done  was  to  examine  them,  adjourned  the  hearing,  considered 
the  accounts,  and  passed  a  decree  on  the  16th  of  May  1905. 
Meanwhile,  Musammat  Mulo  had  made  an  application  to  the 
court  of  the  District  Judge,  stating  that  her  son  Ram  Narain 
had  attained  his  majority,  and  that  she  was  incapable  of 
attending  to  the  affairs  of  the  minors,  and  praying  that  she 
might  be  discharged  from  the  post  of  guardian  of  their  per- 
soni  and  property,  and  that  Ram  Narain  might  be  appointed 
guardian  in  her   place.     The   application  was  granted  on  the 
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3rd  of  February  1904.  No  intimation,  however,  was  given  to 
the  Subordinate  Judge  of  the  fact  that  Ram  Narain  had  been 
appointed  guardian  in  the  place  of  Musammat  Mulo,  and 
no  application  was  made  on  behalf  of  the  minors  for  the  sub- 
stitution of  his  name  as  next  friend  in  the  suit  which  was  then 
pending.  This  being  so,  Musammat  Mulo  continued  to  be 
the  next  friend  for  the  purposes  of  the  suit  The  decree  of 
the  1 6th  of  May  1905  did  not  satisfy  the  plaintiffs,  and  an 
application  was  made  by  Ram  Narain  on  behalf  of  himself 
and  his  brothers  for  a  re-instatement  of  the  case  and  a  rehear- 
ing after  investigation  of  the  accounts,  alleging  that  they  were 
not  represented  when  the  accounts  were  examined  by  the 
learned  judge.  The  Subordinate  Judge  refused  this  application 
for  reasons  which  it  is  not  necessary  to  criticise. 

No  appeal  was  taken  from  his  order,  though  it  was  appeal- 
able ;  and  the  decree  of  the  i6th  of  May  1905  has  become 
absolute.  The  suit,  out  of  which  the  present  appeal  has  arisen, 
was  then  launched,  the  sole  prayer  for  specific  relief  being  that 
the  decree  of  the  i6th  of  May  1905,  may  be  set  aside.  The 
learned  Vakil  for  the  respondents  has  been  unable  to  refer  us 
to  any  authority  for  the  bringing  of  a  suit  in  which  the  only 
relief  claimed  is  the  setting  aside  by  a  Subordinate  Judge  of 
a  decree  passed  by  his  predecessor.  It  is  true  that  the  plaint- 
iffs claimed  any  other  relief  which  might  be  just,  but  we  do 
not  think  that  this  general  prayer  would  justify  us  in  passing  of 
an  order  wfeich  would  have  the  effect  of  annulling  a  decree 
against  which  no  appeal  was  preferred.  Even  if  fraud,  on  the 
part  of  the  defendant  appellant,  had  been  alleged,  we  do  not 
think  that  the  court  would  have  any  jurisdiction  to  set  aside 
the  decree.  If  other  relief  had  been  prayed  for  and  there 
were  proof  of  fraud  in  obtaining  the  decree,  it  might  be  open 
to  the  court  to  treat  the  decree  as  a  nullity  and  to  give  suit- 
able relief.  But  in  this  case  fraud  is  neither  alleged  nor  prov- 
ed, and  no  specific  relief  is  asked  for,  save  and  except  the 
setting  aside  of  the  decree.  On  this  subject  we  may  refer  to 
the  ruling  of  this  Court  in  the  case  of  Umrao  Singh  v.  Hardeo 
and  another  (*).  The  learned  Subordinate  Judge  appears  to  us 
to  have  been  under  a  misconception  as  to  the  difference  be- 
tween a  next  friend,  acting  for  minor  plaintiffs  in  a  suit,  and 
(i)  [1907]  I.  L.  R.,  29  All,  418. 
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a  guardian  appointed  over  the  persons  and  properties  of  minors 
under  the  Guardian  and  Wards  Act.     He  says  in  the  course  of 
his  judgment  that  "  the  guardian's  name  nominally  remained 
as  guardian  in  suit  No.  52  of  1895  after  the  3rd  of  February 
1904,  when  Musammat  Mulo  was  removed  from  guardianship, 
and  Ram  Narain,  the  plaintiff,  was  declared  an  adult,  and  was 
appointed  guardian  of  the  other  plaintiffs  by  order  of  the  District 
Judge  of  Bareilly."     He  then  held  that  if  the  plaintiffs  had 
not  been  properly  represented  in  the  proceedings  which  result- 
ed in  the  decree,  the  present  suit  was  maintainable.     He  evi- 
dently considered  that  when   Musammat  Mulo  was  removed 
from  the  guardianship  undier  the  Guardian  and   Wards  Act, 
she  ceased  to  act  as  next  friend  of  the  minors  in  the  pending 
suit     Such  was  not  the  case.     Mr,  Motilal  has  pointed  out 
the  course  which  should  have  been  adopted  by  the  parties,  if 
she  had  desired  to  retire  from  the  office  of  next  friend  in  the 
pending  suit     Section  447  of  the  Code  of  Civil   Procedure 
directs  that  a  next  friend  shall  not  retire  at  his  own  request 
without  first  procuring  a  fit  person  to  be  put  in  his  place,  and 
without  giving  security  for  the  costs  already  incurred.     This 
provision  of  the  Code  was  absolutely  ignored  by  the  parties. 
The  Subordinate  Judge  seems  to  have  considered  that  the 
appointment  of  Ram  Narain,  by  the  District  Judge  as  guardian 
under  the  Guardian  and   Wards  Act,  was  tantamount  to  his 
appointment  as  next  friend  for  his  minor  brothers  in  the  suit 
before  the  Subordinate  Judge.     We  are  not  able,  clearly,  to 
understand  the  order  which  has  been  passed  by  him.     Whilst 
setting  aside  the  decree,  which   is  the  only  relief  which  was 
sought,  he  has  given  a  direction  that  the  suit  No.  52  of  1895, 
that  is  the  former  suit,  is  to  be  restored  to  its  original  number 
in  the  file  and  that  inquiries  be  made  in    accordance  with 
the  order  of  their  Lordships  of  the  Privy  Council.     We  think 
that  the  suit  was  misconceived  and  that  this  appeal  must  be 
allowed.     We  allow  the  appeal,  set  aside  the  decree  of  the 
court  below  and  dismiss  the  plaintiff's  suit  with  costs  in  both 
courts,  including  fees  in  this  court  on  the  higher  scale.     We 
extend  the  time  for  payment  of  the  amount  due  by  the  plain- 
tiffs up  to  the  3rd  January  190S. 

Apt>eal  allowed. 
G.  I^ 
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In  the  matter  of  AN  ANT  RAM  and  others* 

Code  0/  Criminal  Procetiure  (Act  V  0/ 18^),  section  4  {v)—^Mukhtars— 
meaning  of^right  to  practise— Legal  Practitioner's  Act  {XVIII  of 
i8jg)^  section  i^— powers  of  Mukhtars. 

Per  curiam —K  Mukhtar  cannot,  as  a  matter  of  right,  practise  in 
criminal  courts.  He  can  only  do  so  if  he  obtains  the  permission 
of  the  court  in  each  case.  The  word  *  Mukhtar '  in  clause  (v)  Sec- 
tion 4  of  the  Criminal  Procedure  Code  also  refers  to  such  mukhtars 
as  have  obtained  a  certificate  of  qualification  from  the  High  Court. 

Where  the  District  Magistrate  issued  a  notice  that  "Mukhtars 
can  appear  under  section  4  (v)  only  with  the  court's  permission " 
held  that  he  did  not  act  without  jurisdiction. 

Per  Banerji,  J. — If  permission,  to  act  in  a  criminal  case,  is  asked 
for  by  a  Mukhtar,  who  holds  a  certificate  empowering  him  to  prac- 
tice, such  permission  should  not  be  refused  except  for  valid  reasons. 

Per  Richards,  J.— In  considering  whether  or  not  permission 
should  be  granted  to  a  Mukhtar,  who  has  qualified  himself  with  a 
certificate  provided  by  the  Legal  Practitioners'  Act,  the  court  ought 
to  consider  every  application  on  its  merits. 

In  a  judgment  the  Additional  Sessions  Judge  of  Meerut 
remarked  that  the  definition  of  pleader  in  the  Code  of  Criminal 
Procedure  did  not  include  a  mukhtar  and  that  a  mukhtar 
must  obtain  permission  from  the  Court  before  he  could  appear 
in  a  case.  A  copy  of  this  judgment  was  sent  to  the  District 
Magistrate  for  circulation  among  the  Subordinate  Courts. 
The  District  Magistrate  thereupon  issued  a  notice  to  the 
effect  that  mukhtats  could  not  appear  in  any  case  except  with 
the  court's  permission.  Pandit  Anant  Ram  and  three  other 
Mukhtars  applied  to  the  High  Court  to  set  aside  the  order. 

C,  C,  Dillon  for  the  applicants  contended  that  having 
obtained  a  certificate  from  this  Court  entitling  them  to  practise, 
it  was  not  necessary  for  the  mukhtars  to  obtain  special  per- 
mission in  every  case.  The  wovd  '  mukhtar'  in  secticn  4  cl. 
(v)  of  the  Criminal  Procedure  Code  meant  a  mukhtar  who  had 
not  obtained  a  certificate  of  qualification.  He  alone  should 
obtain  permission  before  he  could  be  allowed  to  appear. 
But  a  mukhtar  enrolled  as  such  by  this  Court  after  having 
obtained  a  certificate  was  not  the  person  contemplated  by 
the  legislature  when  drafting  section  4  (v)  of  the  Criminal 
Procedure  Code.     He  relied  on 

*  Mis.  69  of  1907. 
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A.  E.  Ryi'cs  in  supporting  the  order  of  the  Magistrate 
submitted  that  mukhtars  could  not  rank  with  pleaders. 
In  the  draft  of  Act  V  of  1898  (Criminal  Procedure  Code) 
it  was  thought  of  classing  mukhtms  with  pleaders  but  the 
bill  when  passed  was  changed.  This  showed  that  mukhtars 
must  obtain  permission  from  the  court  in  every  case.  They 
could  not  oust  better  class  of  men  /.  ^.,  Vakils  and  pleaders. 
There  was  no  order  prohibiting  the  mukhtars  to  practise. 
There  was  no  allegation  that  any  mukhtar  was  refused  per- 
mission to  appear.     The  order  could  not  be  revised. 

The  following  judgments  were  delivered. 

Knox,  J.  The  Additional  Sessions  Judge  of  Meerut  in  an 
appeal  pending  before  him  entered  in  his  judgment  the  follow- 
ing observation.  "  All  accused  persons  are  as  of  right  entitled 
to  be  defended  by  a  pleader  and  the  definition  of"  pleader"  in 
the  Criminal  Procedure  Code  does  not  include  mukhtars ; 
special  permission  of  the  court  has  to  be  obtained  for  the 
representation  of  an  accused  person  by  other  than  a  pleader;  but 
Magistrates  seem  to  take  it  as  a  matter  of  course  that  mukh- 
tars should  appear.  While  this  is  so,  the  standard  of  morals 
in  the  courts  can  never  improve.  I  dismiss  this  appeal  and 
order  that  a  copy  of  this  judgment  be  sent  to  the  District 
Magistrate  for  information."  Upon  receipt  of  this,  the  District 
Magistrate  of  Muzaffarnagar  issued  the  following  order : — 
**  Mukhtars  CdSi  appear  under  section  4  (1) — only  with  the 
court's  permission.     Draw  all  courts*  attention  to  this  section." 

It  is  contended  before  us  that  both  these  orders,  namely,  the 
order  of  the  Additional  Sessions  Judge  of  Meerut  and  the 
order  of  the  District  Magistrate  of  Muzaffarnagar  were  made 
without  jurisdiction.  This  contention  is  raised  by  certain 
mukhtars  of  the  Muzaffarnagar  district,  who  are  represented 
in  this  Court  by  learned  Counsel.  The  learned  Counsel  in 
opening  his  case  boldly  claimed  for  his  client  the  right  to 
appear  whether  with  or  without  permission  in  criminal  courts. 
His  argument  was  that  the  words,  contained  in  the  clause  of 
the  Code  of  Criminal  Procedure  quoted  above,  did  not  refer  to 
a  mukhtar^  who  has  obtained  a  certificate  from  this  Court 
authorising  him  to  practise  in  criminal  subordinate  courts. 
He  wished  us  to   read  the   words  *  appointed   with   the   per- 
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mission  of  the  Court  to  act  in  such  proceeding '  as  qualifying 
the  immediately  preceding  words  *  other  persons  '  and  as  not 
referring  or  qualifying  the  words  *any  Mukhtar/  In  the  first 
place  if  that  had  been  the  intention  of  the  legislature  we  should 
have  expected  to  find  words  '  any  Mukhtar  *  placed  in  group 
(i)  clause  (r)  and  not  as  they  are  in  group  (2)  of  that  clause. 
There  is  a  still  further  difficulty,  which  is  an  insuperable  one 
and  that  arises  out  of  the  provisions  of  section  9  of  Act 
No.  XVIII  of  1879.  This  section  defines  the  powers  given 
to  Mukhtars  on  enrolment  and  provides  that  a  person  so 
enrolled  "  may  practise  as  a  Mukhtar  in  any  such  civil  court 
and  any  court  subordinate  thereto  and  may,  subject  to  the 
provisions  of  the  Code  of  Criminal  Procedure,  1882,  appear, 
plead  and  act  in  any  such  criminal  court  and  any  court  sub- 
ordinate thereto."  The  language  here  used  shows  that  the 
legislature  intended  to  draw  and  did  draw  a  distinction  be- 
tween the  privileges  of  a  Mukhtar  when  practising  in  a  civil 
court  and  his  privileges  when  practising  in  a  criminal  court 
In  the  latter  case  those  privileges  are  subject  to  the  provisions 
of  the  Code  of  Criminal  Procedure  1882,  that  is  to  say,  includ- 
ing and  in  addition  to  other  provisions,  the  provision  that  he 
can  only  act  when  he  has  received  the  permission  of  the  court 
to  act  in  a  particular  proceeding.  The  history  of  the  genesis 
of  this  provision  in  clause  (r)  confirms  the  view  we  take  of  the 
intention  of  the  Legislature.  The  learned  Government  Ad- 
vocate pointed  out  that  when  Act  No.  V  of  1898  was  still  in 
the  stage  of  a  bill  and  before  the  Legislative  Council  the 
draft  proposed  to  confer  upon  Mukhtars  the  very  privileges, 
which  are  contended  for  here.  But  when  the  bill  passed  into 
law  the  provisions  which  had  prevailed  under  Act  No.  X  of 
1882  were  replaced  in  Act  No.  V  of  1898  without  any  change. 
All  that  the  learned  Additional  Sessions  Judge  has  done  in  his 
judgment  is  to  draw  the  attention  of  the  Magistrate,  subordinate 
to  him,  to  clause  (r)  of  section  4  of  Act  V  of  1898  intimating 
that  these  provisions  apply  to  Mukhtars  holding  certificates. 
The  District  Magistrate  has  done  nothing  more  than  to  draw 
the  attention  of  the  subordinate  courts  on  the  subject.  We 
cannot  say  that  in  either  order  the  courts  concerned  acted 
without  jurisdiction  or  contrary  to  law. 

Banerji,  J. — I  entirely  agree.     At  the  same  time   I  am  of 
opinion  that  if  permission  to  act  in  a  criminal  case  be  asked  for 
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by  a  Mukhtar,  who  holds  a  certificate,  empowering  him  to 
practise  in  criminal  courts,  such  permission  should  not  be 
refused  except  for  valid  reasons,  and  having  regard  to  the  cir- 
cumstances of  the  particular  case  and  of  the  particular  Mukhtar 
who  applies  for  permission. 

Richards,  J. — I  also  agree  in  what  has  been  said  by 
Sir  George  Knox  and  Mr.  Justice  Banerji,  I  think  in  consider- 
ing whether  or  not  permission  should  be  granted  to  a  Mukhtar, 
who  has  qualified  himself  with  the  certificate  provided  by  the 
L^^l  Practitioners*  Act,  the  Court  ought  to  consider  every 
application  on  its  merits.  Mukhtars  cannot  expect  or  claim 
all  the  privileges  of  Vakils  and  Advocates  who  have  had  to 
qualify  themselves  after  much  study  and  expense.  This  is 
what  is  really  claimed  on  behalf  of  the  present  applicants.  On 
the  other  hand  there  must  be  many  occasions  when  the  diffi- 
culty of  obtaining  the  services  of  an  advocate  or  pleader  will 
be  very  great,  and  perhaps,  having  regard  to  the  means  of  an 
accused  person  and  distance,  practically  impossible.  All  these 
are  matters,  which  I  think  the  court  might  fairly  take  into 
consideration  when  granting  or  withholding  permission  to  a 
Mukhtar,  holding  the  certificate  mentioned  in  the  Legal  Prac- 
titioner's Act,  XVIII,  of  1879. 
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MAHADEI 

versus 
BALDEO.* 

Hindu  Ltno — Reversioners— Compromise  by  a  widow  in  suit  followed  by 
decree — effect  of— 

Held,  following  Gobind Krishn  Narain  v.  Kkunni Liil {i()07)  A,  IV. 
^.151  that  a  compromise  made  by  a  person  holding  a  Hindu  widow's 
or  Hindu  daughter's  estate  in  the  property  of  a  deceased  husband  or 
father  is  not  binding,  on  the  reversioners,  even  though  it  has  been 
followed  by  a  decree  of  court,  and  that  the  reversioners  can  only  be 
bound  by  a  decree  made  after  a  full  contest 

Appeal  under  section  10  of  the  Letters  Patent  against  the 
decision  of  Aikman,  J. 

♦  L.  P.  A.  No.  35  of  1907. 
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The  judgment  of  Aikman  J.,  is  reported  at  page  490  of 
the  fourth  volume  of  the  Allahabad  Law  Journal  Reports. 
The  facts  shortly,  were  as  fallows: — The  property  in  dispute 
originally  belonged  to  one  Dayal  who  died  leaving  a  widow, 
Anandi,  a  son,  Surajdin,  and  a  daughter,  Sukhdei.  On  Su- 
rajdin's  death  his  widow,  Batasia,  took  possession  of  the 
whole  estate.  Anandi  instituted  a  suit  for  a  share  in  the 
property.  The  suit  was  compromised  and  under  the  decree 
which  was  passed  in  terms  of  the  compromise,  Anandi  got 
a  third  share  in  the  property.  On  Batasia's  death  the  plain- 
tiff, her  daughter,  brought  this  suit  for  possession.  The 
lower  appellate  court  decreed  the  suit  but,  on  appeal  to  the 
High  Court,  Aikman,  J.,  reversed  the  decree. 

Plaintiff  appealed. 

Gavind Prasad^  for  the  appellant:  A  reversioner  is  not 
bound  by  a  compromise  entered  into  by  a  Hindu  widow. 
He  is  only  bound  by  a  decree  in  a  contested  suit.  The  fact 
that  the  property  is  of  a  small  value  makes  no  difference  in  law. 
The  judgment  is  opposed  to  the  ruling  of  a  Bench  of  tliis 
Court  in 

Goifind  Krishn  v.  Khunni  Lal\\<f>i\  A.  W.  N.,  151. 

O'Conor^  for  the  respondent,  supported  the  judgment  of  the 
Single  Judge  on  the  grounds  given  in  it. 

The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J. — The  decision  of  the  learned  Judge  of  this 
Court,  against  which  this  appeal  is  preferred,  is  wholly  opposed 
to  the  principle  laid  down  in  the  judgment  of  a  Division  Bench 
of  this  Court  in  the  case  of  Govind  Kristin  Narain  v.  Khunni 
Laly  (* ).  In  that  case  the  Court  held  following  earlier  rulings 
and  citing  the  leading  case  of  Stapleton  v.  Stapleton  (')  that  a 
compromise  made  by  a  person  holding  a  Hindu  widow's  or 
Hindu  daughter's  estate  in  the  property  of  a  deceased  husband 
or  father  is  not  binding  on  the  reversioners,  even  though  it  has 
been  followed  by  a  decree  of  Court  and  that  the  reversioners 
can  only  be  bound  by  a  decree  made  after  a  full  contest  in  a 
bona  fide  litigation.  This  case  was  not  reported  until  the  29th 
of  May  1907,  and  does  not  appear  to  have  been  brought  to  the 

(i)    [1907]  A.  W.  N.  151.. 

(2)     White  and  Tudor^s  Leading  Cases  Vol  L  p.  23a 
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notice  of  the  learned  Judge.  The  fact  that  the  property  involv- 
ed is  of  little  value  is  a  matter  which  cannot  be  taken  into  con- 
sideration in  determining  the  rights  of  the  parties.  In  view  of 
the  ruling  above  referred  to,  we  must  allow  the  appeal.  We 
set  aside  the  decree  of  the  learned  Judge  of  this  Court  and 
restore  the  decree  of  the  lower  appellate  Court  with  costs  in 
all  Courts. 

Appeal  decreed. 
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THE  MUNICIPAL  BOARD  OF  BULANDSAHAR. 

versj4s 

DAKKHAN  LAL. 

Municipalities  Act  {U,  P,  No,  I  of  igoo)^  s.  88  (i)— Public  street^  meaning 

of— blind  lane. 

Where  it  was  proved  that  a  <r///^  jor  had  been  lighted,  drained, 
and  swept  by  the  Municipality,  and  upon  sale  of  the  property  of  the 
former  owner,  the  portion  forming  this  lane  had  not  been  sold,  and 
the  public  had  been  using  it  freely  for  thirty  years,  held  that  it  was 
a  public  street  within  the  meaning  of  section  88,  sub-section  i  of  the 
North-Westem  Provinces  and  Oudh  Municipalities  Act.  Where 
therefore,  the  Municipality  ordered  the  demolition  of  constructions 
made  upon  it,  and  an  injunction  was  asked  for  against  interference 
with  the  lane,  held^  that  the  municipality  acted  within  its  rights  and 
the  injunction  should  not  be  granted. 

Second  Appeal  from  the  decree  of  Pandit  Girraj  Kishore 
Dat,  Additional  Subordinate  Judge  of  Aligarh,  reversing  a 
decree  of  M.  Mubarak  Hussain,  Munsiff  of  Bulandsahar. 

Dakhan  Lai,  respondent,  owned  a  house  in  a  lane  closed  up 
at  one  end  in  mohalla  Deputyganj  in  Bulandsahar.  Just  in 
front  of  his  house  and  in  front  of  the  said  lane  the  respondent 
built  a  cattle  trough  and  a  thatched  shed.  The  Municipal 
Board  thereon  ordered  the  plaintiff  respondent  to  remove  the 
said  erections.  Plaintiff  objected  but  his  objections  were 
overruled  and  the  erections  demolished.  The  plaintiff  there- 
on brought  this  suit  for  a  declaration  of  his  right  to  build  the 
constructions  on  the  ground  that  the  Municipal  Board  had 
no  right  to  demolish  them.  The  main  defences  to  the  suit  were 
that  plaintiff  was  not  the  owner  of  the  site,  that  it  was  a 
public  street  and  that  the  place  on  which  the  erections  were 
made  abuts  on  a  public   street.     The    Munsiff  dismissed  the 

S.  A.  349  of  1906. 
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suit  on  the  ground  that  the  site  adjoins  a  place  belonging  to 
the  Municipal  Board.  He  held  that  the  suit  fell,  not  under 
Sec.  88  but  under  Sec.  87  cl.  {a\  of  the  Municipalities  Act. 
Plaintiff  appealed  and  the  appellate  court  reversed  the 
decree  of  the  munsif,  holding  that  the  lane  was  not  a  public 
street. 

Defendant  appealed. 

Ghulam  Mujtaba,  for  the  appellant,  referred  to  section  3 
clause  (4)  of  the  Municipalities  Act  which  defined  *  street '  and 
contended  that  the  mere  fact  that  the  lane  was  closed  at  one 
end  did  not  necessarily  take  it  out  of  the  definition.  It  would 
nevertheless  be  a  '  street '  if  it  was  a  place  over  which  "  the 
public "  had  a  right  of  way.  The  word  "  public "  was  not 
defined  in  the  Act  X,  but  it  was  defined  in  the  Indian  Penal 
Code,  section  12.     He  cited 

Kali  Das  v.  The  Municipality  of  Dhandhuka  [1882]  I.  L.  R.  6  Bom., 

686. 
The  Anklesvar  Municipality  v.  Rikhavchand  [1900J  I.  L.  R.  25  Bom., 

316. 
Queen  Empress  v.  Sri  Lal\\%<^l\  I.  L.  R.  17  AIL,  166. 
Queen  Empress  v.  Chote  Z<?/[i895]  A.  W.  N.  127. 
Bachchu  v.  The  Municipal  Board  of  Benares  [1900]  A.  W.  N.  128. 
Bhairon  Nath  v.  The  Municipal  Board  of  Benares  [1901]  A.  W.  N.  56. 

Girdhari  Lal  Agarwala^  for  the  respondent,  referred  to 
article  *  Public  way '  in  the  Encyclopoedia  of  the  Laws  of 
England  Vol.  10  p.  582;  Wharton's  Law  Lexicon  p.  364 
the  word  *  Highway '  and  submitted  that  a  cul  de  sac  was  not  a 
puclic  street  and  the  Municipality  had  no  right  to  interfere 
in  the  erections  made. 

The  judgment  of  the  Court  was  delivered  by 
Knox,  J. — The  plaintiff,  Dakkhan  Lal  who  is  respondent 
to  this  second  appeal,  was  the  owner  of  a  house,  which  is 
situate  in  one  of  the  inner  lanes  in  the  town  of  Bulandshahar. 
One  end  of  the  lane  is  closed,  in  other  words,  the  lane  is  a  cul 
de  sac.  In  front  of  his  house  he  erected  some  cattle  troughs 
and  a  thatched  shed.  Complaint  was  made  by  some  of  the 
residents  of  the  muhalla  living  opposite  the  plaintiff's  house. 
This  complaint  was  made  to  the  Municipal  Board  and  they 
served  the  plaintiff  with  a  notice  to  remove  the  constructions 
which  he  had  made,  on   the  ground  that  they  caused  incon- 
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venience  to  the  people  of  the  muhalla  and  also  injuriously 
affected  the  sanitation  of  the  place.  The  plaintiff  filed  objec- 
tions, which  were  over-ruled  by  the  Board  and  he  was  ordered 
peremptorily  to  remove  the  troughs  and  the  thatch.  He  failed 
to  comply  with  this  order,  was  prosecuted,  admitted  that  he 
was  wrong  and  was  fined  and  he  himself  pulled  down  the 
erections  that  he  had  made.  He  then,  instituted  the  suit  out 
of  which  this  appeal  has  arisen.  He  prayed  for  a  declaration 
that  the  land,  upon  which  he  had  built,  was  his  own  land  and 
for  an  injunction  to  restrain  the  Municipality  from  interfering 
any  further  with  it.  He  also  prayed  that  the  Municipality 
should  be  ordered  to  rebuild  the  erections  or  to  pay  damages. 

The  court  of  first  instance  came  to  the  conclusion  that  the 
land  upon  which  the  plaintiff  had  built,  was  his  own  private 
property  and  that  he  had  not  by  the  building,  that  he  had 
made,  encroached  upon  any  street.  It,  therefore,  held  that  the 
provisions  of  section  88  sub-section  (i)  of  the  North  Western 
Provinces  and  Oudh  Municipalities  Act  I  of  1900,  did  not 
apply  and  that  the  Municipality  were  not  justified  under  that 
section  in  the  order  which  they  had  issued.  But  he  held  that 
they  were  justified,  by  section  87  of  the  same  Act,  in  issuing 
the  order.  Whilst,  therefore,  he  gave  the  plaintiff  the  declara- 
tion he  asked  for,  he  dismissed  the  rest  of  the  claim.  The 
plaintiff  appealed.  The  learned  Subordinate  Judge  allowed 
the' appeal  and  decreed  the  plaintift's  claim  in  full.  The 
Municipal  Board  has  come  here  in  second  appeal. 

The  case  has  been  well  argued  before  us  by  the  learned 
Vakils  on  both  sides.  They  have  taken  us  through  the  judg- 
ments and  cited  various  authorities  applicable  to  the  question 
at  issue.  For  the  appellant  it  is  contended  that  accepting  the 
findings  of  fact  arrived  at  by  llic  court  below,  the  conclusion 
of  the  learned  Subordinate  Judge  to  the  effect  that  the  lane 
was  not  a  *  street'  as  defined  by  the  Municipalities  Act  was 
wrong.  The  word  "  street "  as  used  in  the  Act  is  defined  in 
clause  (4)  section  3  as  follows : — *  Street  *  means  any  street 
road,  thoroughfare,  passage  or  place  over  which  the  public 
have  a  right  of  way  and  includes  the  footway  and  surface 
drains  of  any  such  street,  any  bridge,  culvert  or  causeway  form- 
ing part  of  any  such  street, " 
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We  have  to  consider  whether  on  the  facts  found,  the  place 
where  the  plaintiff  made  his  constructions,  is  a  place  abutting 
or  adjoining  a  *  street '  within  the  meaning  of  this  Act.  We 
would  first  observe  that  the  fact  that  the  lane  is  ^cul  de  sac 
does  not  prevent  it  from  coming  within  the  definition  of 
'  street  *  so  long  as  the  public  have  a  right  of  way  over  it.  It 
appears  from  the  evidence  that  upwards  of  thirty  years  ago  a 
Deputy  Collector,  named  Touchy  was  the  owner  of  this 
property  and  that  he  erected  houses  and  shops  thereon.  After 
his  death,  the  houses  and  shops  together  with  some  land  were 
sold  by  auction  to  different  persons.  The  map  shows  that 
these  houses  and  shops  are  situate  on  both  sides  of  the  lane, 
which  is  closed  at  the  north  end  and  that  there  are 
shops  in  the  lane  nearer  the  closed  end  than  the  plaintiff's  house. 
There  are  also  shops  near  the  open  end.  This  land  has  been 
lighted,  drained  and  is  swept  by  the  Municipality.  When 
the  Touchy  property  was  sold,  the  portion,  which  forms  this 
lane,  was  not  sold  and  has  been  freely  used  by  the  public  for 
at  least  thirty  years.  Taking  all  these  facts  into  considera- 
tion, we  think  the  conclusion  to  be  drawn  from  them,  when 
viewd  together  is  that  the  lane  is  a  public  street  as  defined  in  the 
Act.  This  being  so,  the  Municipality  were  acting  within  their 
rights  in  passing  the  order  complained  of  For  the  above 
reasons,  we  allow  the  appeal  with  costs  and  setting  aside  the 
decree  of  the  lower  appellate  court  with  costs  restore  that  of 
the  court  of  first  instance. 
B.  c.  M.  Appeal  decreed. 


SHEIKH  ALAM. 

versus 
PARMANAND.* 
Code  of  Civil  Procedure  (Act  XIV  of  1882)^  section  13— Res  judicata— 
Decision  on  a  preliminary  point — appeal— set  aside— Remand  for  tried 
on  other  issues— suit  dismissed  for  default  of  parties. 

In  a  former  suit  for  rent  between  the  same  parties  the  Collector 
on  appeal  held  that  a  certain  lease  was  inoperative  and  remanded 
the  case  for  trial.  It  was  then  dismissed  for  default  Held  in  a  sub- 
sequent suit  for  rent  that  the  finding,  although  it  was  not  embodied 
in  the  decree,  operated  as  res  judicata  in  asmuch  as  it  was  the  basis 
of  the  Collector's  order. 

Letters  Patent  Appeal  from  the  decree  of  Mr.  Justice 
Griffin    reversing  the   decree  of  A.  Sabonadiere  Esq.,  District 
♦  L.  P.  A.  33  of  1907. 
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Judge  of  Jhansi  and  restoring  that  of  Babu  Ram  Pratap  Singh, 
Assistant  Collector,  ist  class,  of  Jalaun. 

This  was  a  suit  for  arrears  of  rent.  The  defendant .  pleaded 
that  he  was  not  a  tenant  but  had  taken  a  farming  lease  from 
the  Collector  in  execution  of  his  decree  against  the  plaintiff, 
for  the  payment  of  the  decretal  money  by  the  usufruct.  The 
plaintiff's  answer  to  the  plea  was  that  in  a  previous  suit  for 
rent  between  the  same  parties  it  had  been  finally  decided  by 
the  Collector  on  appeal  that  the  farming  lease  was  inopera- 
tive. The  Collector  had  remanded  that  suit  to  the  Court  of  first 
instance  for  trial  on  other  issues  but  that  Court  dismissed  the  suit 
for  default  of  appearance  of  both  the  plaintiff  and  defendant. 
The  defendant  in  this  case,  therefore,  contended,  that  as  the 
case  had  eventually  been  dismissed,  the  decision  of  the  Collector 
that  the  farming  lease  was  inoperative  was  no  bar  to  the  same 
question  being  tried  again.  The  court  of  first  instance  de- 
creed the  plaintiff's  suit  but  the  lower  appellate  court 
dismissed  the  suit.  On  the  case  coming  up  in  second  appeal, 
the  decree  of  the  court  of  first  instance  was  restored  by 

Griffin,  J. — This  was  a  suit  for  arrears  of  rent.  The  Assistant 
Collector  (ist  class)  held  on  the  strength  of  a  decision  of  the  Collector  in 
a  former  suit  that  the  question  of  deferdants  liability  to  rent  was  res 
judicata.  The  District  Judge  on  appeal  was  of  the  contrary  opinion  and 
holding  on  the  merits  that  defendant  was  not  the  tenant  of  the  plaintiff, 
dismissed  the  suit 

The  plaintiff  appeals  on  the  ground  that  the  lower  appellate  court 
was  wrong  in  holding  that  the  question  of  defendant's  liability  to  pay  rent 
was  not  res  judicata. 

It  appears  that  in  execution  of  a  decree  held  by  the  defendant  against 
the  plaintiff,  the  Collector  under  orders  of  the  Commissioner  gave  in  1901, 
a  lease  of  the  holding  now  in  suit  for  a  period  of  1 5  years  to  the  defendants 
the  yearly  rent  to  be  set  off  against  the  decretal  amount. 

Under  the  circumstances  explained  in  the  judgment  of  the  court  below, 
the  Collector  subsequently  passed  an  erroneous  order  cancelling  the  lease. 
There  upon,  the  plaintiff  instituted  in  the  court  of  an  Assistant  Collector 
2nd  class  a  suit  for  recovery  of  rent  from  defendant  The  Assistant  Collect- 
or dismissed  the  suit  upholding  the  defence  set  up  that  the  defendant 
was  in  possession  under  his  lease  from  the  Collector  not  as  plaintiffs 
tenant  The  Collector,  on  appeal,  held  the  lease  in  defendant's  favour  to 
be  no  longer  operative  and  setting  aside  the  order  of  dismissal,  remanded 
the  case  for  trial  on  its  merits.  Neither  party  appearing  before  the  court  of 
first  instance,  the  suit  was  dismissed  for  default 
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The  defendant  however  appealed  to  the  District  Judge  against  the 
Collector's  order  remanding  the  case.  The  District  Judge  while  holding 
the  Collector's  order  to  be  wrong,  dismissed  the  appeal  on  the  ground  that 
he  had  no  jurisdiction  to  hear  it. 

It  is  the  decision  of  the  Collector  which  according  to  plaintifTs  con- 
tention operates  as  res  judicata  even  if  it  should  be  an  erroneous  decision. 
The  view  taken  by  the  learned  District,  Judge  is  that  as  the  dismissal  of  a 
suit  under  the  provisions  of  section  99  or  section  157  of  Civil  Procedure 
Code,  leaves  it  open  to  the  plaintiff  to  apply  to  have  the  suit  restored  to  the 
file  or  to  bring  a  fresh  suit,  the  second  alternative  shows  that  the  whole  con- 
troversy is  once  more  open.  Further  any  decision  come  to  in  the  former 
abortive  suit  does  not  bar  the  raising  of  the  question  so  decided  again.  I 
am  unable  to  accept  this  view.  This  question  of  defendant's  liability  to 
pay  rent  to  plaintiff,  was  heard  and  finally  decided  by  the  Collector  in  the 
former  suit  The  Assistant  Collector,  who  heard  the  first  suit,  had  also 
jurisdiction  to  hear  the  present  suit.  The  parties  in  both  suits  were  the 
same.  The  vital  issue  in  the  former  suit  as  to  defendant's  liability  to 
pay  rent  to  plaintiff  was  decided  adversely  to  defendant  That  finding 
became  final.  It  is  true  that  the  first  suit  was  eventually  dismissed 
but  it  was  dismissed  for  default  only.  I  am  unable  to  hold  that  under 
these  circumstances  either  party  is  at  liberty  to  regard  the  finding  on 
a  material  issue  come  to  in  the  first  case  as  null  and  void.  In  my  opinion 
the  appeal  must  prevail  The  case  is  a  hard  one  for  defendant  Appeal 
allowed  decree  of  appellate  court  set  aside  and  that  of  the  court  of  first 
instance  restored.  1  make  no  order  as  to  costs. 
Defendant  appealed. 

Mohammad  Ishaq^  for  the  appellant,  contended  that  as  the 
previous  suit  had  on  remand  been  dismissed  for  default 
and  there  was  no  final  decision  of  the  case,  the  defendant  was 
not  precluded  from  contending  in  a  subsequent  suit  that  the 
farming  lease  was  operative.     He  cited, 

Rughoonath  Singh  v.  Rain  Cooinar  Afindai  [iSyd]  14  W.  R.  81. 
Braj   Narain    Gurtu  (for  Iswar  Saran)  for  the  respondent, 
contended   that   the   case  in  14  W.  R.  81  was  clearly  .distin- 
guishable from  the   present  case  as  it   did  not  appear  that  in 
remanding   that   case  the  appellate   court   had    decided   any 
material  issue  raised.     The  decision  of  the  Collector  given  on 
a  material  issue  in  the   previous  suit  had  become   final.     The 
issue  decided  by  him  could  not   again  be  decided  by  the  first 
court  on  remand  if  the  parties  had  appeared  and  presented  the 
case.     The  parties  that  made  default  could  not  be  placed  on  a 
higher  footing.     It  was  further  contended  that  findings  on  the 
material  issues,  though  not  embodied  in  the  final   decree,  did 
operate  as  res  iudicata. 
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Niamut  Khan  v.  Phadu  Buldia,  [1880]  I.  L.  R.,  6  Cal,  319  (F.  B.) 
Krishna  Behari  v.  Bunwari  Z^/,[i875]  I.  L.  R.,  i  Cal.,  144  (P-  C.) 
Jamaitunnissa  v.  Luifunnisoy  [1885]   1.  L.  R.,  7  All,  606. 
Mohammad  Ishaq,  was  heard  in  reply. 
The  judgment  of  the  court  was  delivered  by 
Stanlev,  C.  J.     We  think  that  the  decision  arrived  at  by 
our  learned  brother  is  correct.     The  suit  was  one  for  recovery      Stanley^  C.J, 
of  arrears  of  rent  and  the  main  plea  on  which  the  defendant 
relied  was  that  he   was  not   the  tenant  of  the  plaintiff  at  all 
but  held  the  property  under  a  lease  from  the  Collector,  a  lease 
executed  under  the  provisions  of  section  174  of  the  Rent  Act 
of  1 88 1.     It  appears  that  in  a  previous  suit  between  the  same 
parties  for  rent  the  same  defence  was  set  up  by  the  defendant. 
In  that  suit  the  Collector  held  on  appeal  that  the  lease  which 
was  relied  upon  was  inoperative  and  setting  aside  the  order 
of  the  first  court  remanded  the  case  for  trial   on   the  merits. 
The  defendant  appealed  to  the  District  Judge  but  the  District 
Judge  holding  that  he  had  no  jurisdiction  to  hear  the  appeal 
dismissed  it.     No  further  steps  were  taken  by  the  defendant. 
The  result  of  this  is  that  the  decision  of  the  Collector  that 
the  lease  upon  which  the  defendant  relied  was  inoperative, 
became  final  and  binding.     In  the  present  litigation  the  first 
court  held  that  this  order  of  the  Collector  operated  as  res  Judi- 
cata and  precluded  the  defendant  from  setting  up  the  plea 
based  upon  the  inoperative  lease.    Upon  appeal,  however,  this 
decision  was  reversed  but  the  learned  Judge  of  this  Court  on 
appeal  to  him  restored  the  decree  of  the  first  court  holding 
that  the  question  between  the  parties  was   res  Judicata.     We 
think  that  he  was  perfectly  right  in    coming  to  this  decision. 
Although  the  finding  of  the   Collector  that   the   lease   relied 
upon  was  inoperative,  was  not  embodied  in  the  decree  which 
was  passed,  it  was  notwithstanding  a  finding  which  stands  un- 
reversed, that  the  lease  was  inoperative.     That  finding  was  in 
fact  the  basis  of  the  order  remanding  the  suit.     Several  cases 
have  been  relied  upon  by  Mr.  BraJ  Narain  Gurtu,  the  learned 
Vakil  for  the  respondents,  which  fully  support  his  contention. 
We  may  point  out  that  the  decision  at  which  we  have  arrived 
is  in  no  respect  inconsistent  with  that  in   the   case  of  Shib 
Charan  Lalv.  Raghunath{}\     In  that  case  it    was  held  that 

(I)  [1895]!.  L.  R.,  17  All,  174. 
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a  finding  in  a  judgment  which  was  not  embodied  in  the  decree 
and  was  not  essential  to  the  making  of  the  decree  as  franned 
could  not  operate  as  res  judicata.  In  this  case  the  finding 
was  essential  to  the  making  of  the  order  of  remand  and  there- 
fore does  operate  as  res  Judicata.  We  dismiss  the  appeal  with 
costs  including  fees  in  this  court  on  the  higher  scale. 


BAHAL  SINGH 

versus 

MUBARAK-UN-NISSA* 

Pre-emption — Wajib-ul-arz — construction — Shurkayan-i'Shikm— 
meamng  of. 

Where  the  wajib-ul-arz  of  a  village  gave  a  right  of  pre-emption 
first  to  shurkayan-i'Shikmi,  then  to  shurkayan-ek-jctdtU  and  lastly 
to  khewatdaran  held  that  shurkayan-i-shikmi  was  intended  to 
denote  relatives  by  blood  and  not  co-sharers  in  any  sub-division  of 
the  mahal.  Jeymiil  v.  Kesree^  [1866],  Agra  Full  Bench  Rulings  171 
referred  to.  Abdul  Shakur  v.  Mendaiy  [1901]  I.  L.  R.,  23  AIL,  260 
distinguished. 

Second  appeal  against  the  decree  of  L.  G.  Evans  Esq., 
District  Judge  of  Saharanpur  reversing  a  decree  of  Babu 
Madho  Das,  Subordinate  Judge. 

Suit  for  pre-emption  of  property  sold  on  14th  September 
1903  based  upon  wajib-ul-arz  which  gave  a  right  of  pre-emption 
first  to  shurkayan-i-shikmi  then  to  shurkayan  ek  jaddi  and 
then  to  khewatdaran  mahal.  The  plaintiffs  claimed  preference 
over  the  vendees  on  two  grounds: — 

1.  That  they  were  sharers  in  the  15  Biswa  mahal  but  that 
one  of  the  vendees  Amir-un-nissa  was  not  and  as  the  other 
vendee  Mubarak-un-nissa  had  joined  Amir-un-nissa,  a  stranger, 
she  also  lost  her  right,  and 

2.  That  the  plaintiffs  were  sharik  patti  and  therefore 
sharik  shikmi  of  some  of  the  property  sold. 

The  defence  was  that  the  plaintiffs  had  no  preference  over 
the  defendants ;  that  one  of  the  vendees  Mubarak-un-nissa 
was  a  sharer  in  the  Mahal  whereas  the  other  Amir-un-nissa 
was  not  a  stranger.     She  was  a  co-sharer  though  not  recorded. 

The   Subordinate   Judge   decreed  the  suit  but  the  District 
Judge  reversed  the  decree  finding  that 
♦  S.  A.  1077  of  I905. 
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(i)  the  plaintiffs  were  co-sharers  in  the  same //ir/rf  but  not 
in  the  same  khata  and 

(2)  that  Amir-un-nissa  was  a  co-sharer  and  therefore  came 
within  the  wajib-ul-arz  though  not  recorded  at  the  time 
the  suit  was  brought. 

Plaintiffs  appealed. 

Sir  Walter  Calvin  (with  M.  L,  Agarwala,  Tej  Bahadur 
Sapru  and  Parbati  Charan^  for  the  appellant. 

The  word  shikmi  referred  to  nearness  in  space  aud  shurka- 
yan-i-shikmi  meant  persons  grouped  together  in  one  sub- 
division of  the  mahal.  As  plaintiffs  were  sharers  in  the 
same  patti  with  the  vendor  they  had  a  preference  over  the 
vendee  co-sharer  in  the  mahal. 

Jey  Mai  v.  Kesree^  [1866]  Agra  F.  B.   Rulings,  171. 

Abdul  Shakur  y,  Mendai^  [1901]  1-  L-  R->  23  All.,  26a 

Motilal  Nehru  (with  R.  Malcomson  and  Mohammad  Ishaq\ 
for  the  respondents. 

Shurkayan-i-shikmi  literally  translated  means  sharers  who  have 
come  out  of  the  same  shikam  u  e,y  uterine  brothers.  But  as  the 
word  brothers  is  very  loosely  used  I  submit  that  shurkayan-i- 
shikmi  is  used  for  sharers  who  are  relations.  I  do  not  say 
that  the  word  can  never  admit  of  a  second  interpretation. 
The  words  may  mean  either  sharers  who  are  near  in  blood 
relationship  or  sharers  who  are  near  in  space.  They  should 
be  interpreted  with  reference  to  the  context.  If  the  conten- 
tion of  the  other  side  is  correct  the  words  will  have  no  fixed 
meaning  and  the  co-sharers  in  a  smaller  sub-division  will 
have  a  preference  over  sharers  in  a  larger  sub-division  and  the 
latter,  over  those,  in  a  still  larger  sub-division  and  so  on.  The 
last  catagory  of  khewatdars  would  in  that  case  be  entirely 
unnecessary  to  mention,  as  it  would  be  included  in  the  first. 
Further,  khewatdars  who  are  no  relations  would  have  prefer- 
ence over  those  who  are,  in  spite  of  the  fact  that  the  wajib- 
ularz  recognises  the  preferential  right  of  a  blood  relation  over 
khewatdar. 

Sir  Walter  Colvin  was  heard  in  reply. 

The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J.     The    sole    question    for    determination 
in  this    appeal  turns    upon   the     meaning   to   be    assigned 
to     the    expression    ^' shikmV^    share-holders,    used   in   the 
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wajib-ul-arz   of  village    Kandhla,  in   the   Saharanpur   jndge- 
ship.     On   the   part   of  the   appellants  it   is   contended    that 
the     word  ^^ shikini'^   denotes   those  who    are   more   closely 
connected   with    the   vendor  in   a   thok  and  patii  in    which 
the  property,  the   subject  of  the  sale,  is   situate   than    pro- 
prietors  in   another  patii  of  the  same   mahal   who   are    not 
proprietors  in  such  thok  or  pattu     On  the  part  of  the  respond- 
ents, the  contention  is  that  the  expression  shikmi  share-holders 
denotes  share-holders  born  of  the  same  skikam,  that  is  uterine 
brothers  or  blood  relations.     The  property  in   dispute   formed 
part  of  khewats   Nos:  22  and  33,   portion   of  a  mahal  of    15 
biswas.     The  mahal  is  divided    into   seven  pattis  and  the  land 
in  dispute  is  situate  in  patti  Khail,  thok  Bhuria.    It  is  admitted 
that   the  plaintiffs   appellants  are   co-sharers   in  patti  Khail 
while   the   defendant   Musammat   Mubarak-un-nissa  is  a   co- 
sharer  in  the  mahal  but  not  in  patti  Khail.     In  the  wajib-ul-arz 
of  the  village,  the  persons  in  whose  favour  a  right  of  pre-emp- 
tion is  given  are  classified  under  three  heads  : — 

(i)  5A/>t/;// share-holders  (^Shurkayan-i-shikmi), 

(2)  Share-holders  descended  from  a  common  ancestor  {Shur- 
kayan-i-jaddi\  and 

(3)  Khewatdars  in  the  mahal  { Khewatdaran-i-mahal), 

The  learned  Subordinate  Judge  held  that  the  plaintiffs  had 
a  preferential  right  of  pre-emption  and  gave  them  a  decree, 
but  on  appeal  the  learned  District  Judge  reversed  this  decree, 
holding  that  neither  the  plaintiffs  nor  the  defendants  answered 
the  description  of  Shikmi  share-holders  but  came  under  the 
third  clause  as  other  ''khewatdars''  in  the  mahal  and  that 
therefore  the  plaintiffs  had  no  preferential  right  of  pre-emption 
as  against  the  defendants. 

The  word  Shikmi  in  connection  with  co-sharers  in  land  is 
rarely  met  with  and  is  a  vague  and  indefinite  term.  We  have 
been  referred  to  two  cases  only  in  which  the  expression  shikmi 
share-holders  is  to  be  found  and  we  know  of  no  other.  In  the 
case  of  Jeymal  v.  Kesree  and  others  ( ^ ),  the  construction  of 
a  wajib-ul-arz  in  which  the  expression  shikmi  occurred  was 
referred  to  a  Full-Bench.  In  the  referring  order  it  is  stated 
that  the  expression  shikmi  sharers  was  said  to  have  acquired 
(1)  [1866]  Agra  Full  Bench  Rulings  171. 
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the  local  meaning  of  sharers  who  are  blood  relations  when 
these  words  occur  in  administration  papers  in  the  Saharanpur 
district,  and  reference  is  made  to  a  judgment  of  the  Principal 
Sadr  Amin  in  which  is  a  statement  to  the  effect  that  the 
pleaders  on  both  sides  admitted  that  the  phrase  shikini  sharers 
expresses  no  distinct  meaning,  but  that  its  local  meaning  is  "  a 
sharer  who  is  a  blood  relation  to  another  sharer."  The  case 
was  referred  to  the  Full-Bench  so  that  a  definite  rule  of  con- 
struction might  be  laid  down.  According  to  the  head  note, 
the  Full  Bench  decided  that  the  proper  construction  of  the 
words  "  Shikini  shurkayan  "  was  that  they  gave  a  preference 
to  the  sharers  in  the  thoks  over  those  who  were  merely  sharers 
in  the  village.  This  head  note  is  altogether  inaccurate,  for  we 
find  on  reference  to  the  judgment  that  the  Full  Bench  declined 
to  decide  what  the  meaning  of  the  expression  was  or  whether 
it  had  a  special  local  meaning.  They  decided  the  case  upon 
a  later  passage  in  the  wajib-ul-arz  which  gave  to  the  share- 
holders of  the  same  thok  a  preferential  right  of  pre-emption 
over  share-holders  who  were  merely  sharers  in  the  village. 
This  case  therefore  does  not  help  the  appellants. 

The  other  case  to  which  we  were  referred  is  that  of  Abdul 
Shakur  v.  Mendai  {^),  The  wajib-ul-arz  which  was  con- 
sidered in  that  case  conferred  the  right  of  pre-emption  on 
seven  classes  of  persons,  each  class  having  a  preferential  right 
over  the  class  next  following.  The  first  two  classes  were 
composed  of  persons  who  were  related  to  the  vendor,  the 
remaining  classes  consisted  of  persons  who  were  co-sharers 
of  the  vendor.  By  reference  to  the  record  we  find  that  in 
the  first  class  came  own  brothers.  In  the  second  class  near 
relations.  And  in  the  third  ''' hissaiaran-ishikmir  In  the 
fourth  class  came  the  lambardar  of  the  behri  or  patti  and  in 
the  fifth  a  co-sharer  in  the  ;>^/// while  the  sixth  and  seventh 
classes  were  respectively  composed  of  the  lambardars  and 
co-sharers  in  the  village.  Sir  Arthur  Strachey,  C.  J.,  and 
Banerji,  J.,  held  that  the  expression  ^^hissadaran  shikmV  did 
not  necessarily  apply  to  any  idea  of  subordination  but  was 
rightly  considered  as  applicable  to  persons  who  were  co- 
sharers  in  the  particular  khata  of  the  patti  in  which  the  land 
sold  was  situate.  In  that  case  it  will  be  noticed  that  the 
(2)  [j9oi]  I.  L.  R.,  23  All,,  260. 
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first  two  classes  exhausted  the  relations  by  blood  and  it  was 
therefore  necessary  to  attach  a  meaning  to  the  words  '^kissa- 
damn  shikmV  other  than  that  of  blood  relations.  Now  as 
our  brother  Banerji  pointed  out  in  his  judgment  in  that  case, 
the  various  clauses  of  a  wajib-ul-arz  are  not  recorded  with  as 
much  precision  as  is  desirable,  and  therefore  the  intention 
must  be  gathered  in  each  case  from  the  whole  context  and 
the  surrounding  circumstances.  He  referred  to  the  derivation 
of  the  word  "shikmi"  and  pointed  out  that  its  primary 
meaning  was  inclusion,  but  the  question  is,  inclusion  in  what  ? 
If  we  look  to  the  derivation  of  the  word,  we  should  be  dis- 
posed to  hold  that  it  referred  to  blood  relations,  such  as 
uterine  brothers,  that  is  the  fruit  of  the  womb  and  not  to 
share-holders  in  mahal  or  a  sub-division  of  a  mahal. 

The  contention,  that  the  framers  of  the  wajib-ul-arz  in  this 
case  had  blood  relationship  in  view,  when  this  expression  was 
used  gathers  some  support  from  the  fact  that  the  second  cate- 
gory of  pre-emptors  is  composed  of  share-holders  {shurkayan) 
descended  from  a  common  ancestor.      Relationship  by  blood 
rather  than  propinquity  or  vicinage  would  seem  to  have  been 
in  view  in  determining  the  priorities  of  claimants  for  pre- 
emption.     A   sequence  of  classes  according  to  which  share- 
holders descended  from  a  common   ancestor  would  be  inter- 
posed between   share-holders  in   a  sub-division  of  the  mahal 
and  share-holders  in   the  mahal,  would   not  be  natural.      In 
the  third  category  the  word  shurkayan  is  not  used  to  denote 
share-holders   but  a  different   word,  namely,  khewatdars.     I  f 
the  word  shikmi  implies  connection  with   the  vendor  by  re- 
ference to  inclusion  in  property    in   which  both  are   share- 
holders, it  must  have  reference  to  a  sub-division  of  the  mahal, 
and  not  to  the  mahal  itself,  seeing  that  in  the  third   cat^ory 
come  co-sharers  in  the  mahal.     To  what  sub-division  of  the 
mahal  then  would  it  apply.?     Is  it  to  co-sharers  in  the  patti 
or  in  the  thok^  or  in  the  khata  or  a  sub-division  of  the  khata^ 
and  is  there  a  preferential   right   given   to   share-holders   in 
each  of  these  sub-divisions,  and  if  so,  in  what  order.?     If  we 
accept  the  argument  advanced  on  behalf  of  the  appellants, 
we   must   define   shikmi  share-holders   as   limited   to  share- 
holders in  the  thok,  or  in  the  patti,  or  in  the  khata  or  in  the 
sub-division   of  the  khata.      In   other  words  we  should   be 
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considerably  enlarging  the  category  of  pre-emptors.  We  do 
not  think  that  this  was  intended.  Regarding  the  whole 
context  of  the  wajib-ul-arz,  we  think  that  the  expression 
shikmi  shurkayan  was  intended  to  denote  relatives  by  blood 
and  not  co-sharers  in  any  sub-division  of  the  mahal. 

For  these  reasons  we  think  the  learned  District  Judge 
rightly  dismissed  the  plaintiff's  suit  We  dismiss  the  appeal 
with  costs  including  fees  in  this  court  on  the  higher  scale. 

X  Appeal  dismissed. 


KAUSELLA  and  another 


versus 


RAM  SARUP* 


Appeal  to  His  Majesty  in  Council— Order  of  retnand  under  section  ^62^ 
jgC—Code  of  Civil  Procedure  (Act  XIV  of  1882),  "  Final  Decree""— 

The  High  Court  declined  to  grant  leave  to  appeal  to  His  Majesty 
in  Council  against  an  order  of  remand  under  section  562  of  the 
Code  of  Civil  Procedure  in  a  case  where  a  Subordinate  Judge  over- 
ruling a  plea  of  limitation  had  dismissed  a  suit  as  barred  by  the  rule 
of  res-judicata  and  the  High  Court  reversed  that  decree  upon  the 
ground  that  the  suit  was  neither  barred  by  limitation  nor  the  rule  of 
reS'judicata,  Raja  Tassaduk  Rasul\,  Farzand  HuscUn^  2  C.  W.  N., 
ccci  followed. 

Application  for  leave  to  appeal  to  His  Majesty  in  Council. 

The  material  facts  appear  from  the  judgment. 

/.  N.  Chaudri  (with  him  Govind  Prasad),  for  the  applicant. 

Sundar  Lai  (with  him  5.  C  Banerjt),  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  is  an  application  for  leave  to  appeal 
to  His  Majesty  in  Council.  The  value  of  the  suit  in  the 
court  below  and  also  in  this  Court  exceeds  Rs.  10,000.  In 
the  court  of  first  instance  two  pleas  in  bar  of  the  suit  were 
set  up,  one  a  plea  of  the  statute  of  limitation  and  the  other  a 
plea  of  res  judicata.  The  plea  of  limitation  was  over-ruled  by 
the  court  of  first  instance  but  the  suit  was  determined  in 
favour  of  the  defendants  on  the  plea  of  res-judicata  which  the 
court  found  to  be  established. 

♦  P.  C.  A.  No.  13  of  1907. 


Civil. 

1907. 

Bahal  Singh 

V, 

MUBARAK-UN- 

NISSA. 

Stanley,  CJ. 


Civil. 

1907. 
November  22. 
Stanley,  C.  J. 

AND 
BURKITT,  J. 


Stanley,  CJ. 


Digitized  by 


Google 


HIGH  COURT. 


[A.  L  J.  R. 


Civil. 

1907. 

Kausella 

V, 

Ram  Sarup. 
Stanley^  C,  J, 


An  appeal  was,  then,  preferred  to  the  High  Court,  the  only 
question  before  the  Court  being  the  question  as  to  whether 
the  plea  of  res-judicata  had  been  properly  accepted  by  the 
court  below.  On  the  hearing  of  the  appeal,  however,  the 
learned  Counsel  who  represented  the  respondent  admitted 
that  he  could  not  support  the  decision  of  the  court  below  on 
the  question  of  res-judicata.  In  our  judgment  we  find  the 
following  reference  to  this  admission  : — "  The  learned  Counsel, 
who  represented  the  respondents,  frankly  admitted  at  the 
hearing  that  he  was  unable  to  support  the  decree  of  the  learned 
Judge  on  the  ground  taken  by  the  latter  as  to  the  appellant 
being  bound  by  the  decree  of  January  25th  1893."  In  view 
of  this  abandonment  of  the  plea  of  res-judicata  nothing  re- 
mained for  this  Court  to  do  but  to  remand  the  case  for  trial 
of  the  issues  which  had  been  left  undetermined.  The  learned 
Counsel  for  the  respondents,  however,  in  this  Court  claimed  the 
right  to  support  the  decree  of  the  court  below  on  a  ground 
not  mentioned  in  the  memorandum  of  appeal,  namely,  that 
when  the  suit  was  brought  it  was  time  barred.  This  we  held 
it  was  open  to  him  to  do,  but  after  hearing  the  arguments 
agreed  in  the  view  taken  upon  this  question  by  the  court 
below,  namely  that  the  suit  was  not  barred  by  limitation  and 
we  accordingly  remanded  it  for  trial  on  the  merits  under 
section  562  of  the  Civil  Procedure  Code.  Now  it  is  stated 
that  the  case  has  been  heard  upon  the  merits  and  the  issues 
have  been  determined  unfavourable  to  the  present  applicants 
for  leave  to  appeal  to  His  Majesty  in  Council.  They  now  ask 
for  leave  to  appeal  against  the  order  of  the  Court,  remanding 
the  case  under  section  562  of  the  Code  of  Civil  Procedure, 
We  are  of  opinion  that  the  application  should  not  be  granted. 
It  was  decided  by  a  bench  of  this  Court  in  the  case  of  Habib- 
un-nissa  and  others  v.  Munawar-un-nissai}  )  that  an  order  under 
section  562  is  not  ordinarily  capable  of  being  the  subject  of  an 
appeal  to  His  Majesty  in  Council,  though  it  may  possibly  be 
so  if  the  order  in  question  has  the  effect  of  deciding  finally 
the  cardinal  point  in  the  suit.  We  do  not  consider  that  our 
order  of  remand  had  the  effect  of  determining  a  cardinal  point 
in  this  suit,  and  leave  ought  not  to  be  granted.  We  are 
supported  in  this  view  by  a  ruling  of  their  Lordships  of  the 

(1)  [1903]  23  A.  W.  N.  159.    (2)  2  C  W.  W.  N.  ccci. 
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Privy  Council  in  Raja  Tassaduk  Rasnl  Khan  v.  Farzand 
Husain  (')  in  a  proposed  appeal  to  His  Majesty  in  Council  in 
which  Raja  Tassaduk  Rasul  Khan  and  another  were  the 
appellants  and  Farzand  Husain  and  others  were  the  respon- 
dents. It  appears  in  that  case  that  amongst  other  defences 
set  up  in  the  suit  was  the  defence  that  this  suit  was  barred 
by  limitation  under  certain  articles  of  the  Limitation  Act,  as 
in  this  case.  The  learned  District  Judge  of  Fyzabad  held 
that  the  suit  was  barred  by  limitation,  but  upon  appeal 
to  the  Judicial  Commissioner  of  Oudh,  he  held  that  the  suit 
was  not  barred  and  remanded  it  for  trial  under  the  provisions 
of  section  562  of  the  Code  of  Civil  Procedure  as  was  done  also 
in  this  case.  An  application  was  then  made  to  the  Judicial 
Commissioner's  Court  for  leave  to  appeal  to  His  Majesty  in 
Council,  which  was  refused  on  the  ground  that  the  decree 
sought  to  be  appealed  from  was  not  a  final  decree  within  the 
meaning  of  section  595.  An  application  was  then  made  for 
special  leave  to  appeal  but  their  Lordships  of  the  Privy 
Council  rejected  the  application.  We  think  that  leave  to 
appeal  should  not  in  this  case  be  granted.  We  reject  the 
application  with  costs. 

Application  rejected, 

KASHI  NATH 
versus 
KING  EMPEROR.* 
Gambling  Act^(III)  of  1S67 — Search  warrant  issued  to  Police  Officer 
by    Magistrate — Such  Police    Officer  endorsinr  //  for    execution  to 
another  Police  Officer  ^Legality  of  execution  of  search  by  the  Police 
Officer. 

Search  warrants  issued  under  Act  No.    Ill   of  1867  (Gambling 
Act)  are  governed  by  those  provisions  of  the   Code  of  Criminal 
Procedure  which  provide  for  the  issue  of  the  warrants  in  general. 
Consequently,    a    search   warrant  may  be    endorsed  by  a  Police 
Officer  to  whom   it  was  originally    directed  to    another  who  is 
not  of  a  rank  below  that  authorized  under  the  Act  to  enter  and 
search. 
Criminal   Revision   against  the  order  of  Rai  Bahadur 
Lala  Baij  Nath,  Sessions  Judge  of  Benares,  varying  the  order 
of  F.  C.   Chamier     Esq.,  Magistrate,  first  class. 
The  material  facts  appear  from  the  judgment. 
C.   Dillony  for  the  applicants. 

*  Cr.  Revision  No.  622  of  1907. 
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KnoxJ. 


W,   K.  Porter  (Assistant  Government  Advocate),  for  the 
crown. 

The  following  judgment  was  delivered  by 

Knox,  J. — Kashi  Nath  and  Raj  Nath  have  been  convicted 
of  an  offence  under  section  3  of  Act  No.  Ill  of  1867.  They 
appealed  from  their  conviction  to  the  Court  of  Sessions  at 
Benares.  The  conviction  was  upheld,  but  the  sentence 
modified.  The  case  has  come  before  me  in  revision  and  I 
am  asked  to  interfere  with  the  conviction  and  sentence  on 
the  ground  that  owing  to  the  Kotwal  of  Benares  having 
endorsed  a  search  warrant  addressed  to  him  under  section 
5  of  Act  No.  Ill  of  1867  to  another  Police  Officer,  the  warrant 
so  executed  was  illegal  and  the  entry  and  search  of  the 
house  in  question  was  not  such  as  to  give  rise  to  the  pre- 
sumption  contained   in   section   6  of  Act  No.   Ill  of   1867. 

It  is  further  contended  that  the  record  does  not  show  that 
the  Magistrate,  who  granted  the  warrant,  acted  on  credible 
information  and  if  so  he  had  no  jurisdiction  to  grant  the 
warrant.  From  this  it  would  follow  that  the  police  officer 
acted  illegally  in  entering  and  searching  the  house,  with  the 
further  result,  again  that  the  presumption  authorised  by  sec- 
tion 6  could  not  be  entertained  by  the  court.  The  warrant 
on  the  face  of  it  contains  an  entry  to  the  effect  that  the 
Magistrate  acted  on  credible  information,  but  it  is  contended 
that  it  is  a  printed  form  and  that  the  accused  has  a  right 
to  demand  that  there  should  be  on  the  record  some  material, 
which  the  appellate  or  revisional  court  can  see,  and  from 
which  it  can  judge  whether  the  information  was  in  fact 
credible.  In  the  present  case  I  need  not  enter  into  this 
point,  for,  I  find,  looking  into  the  judgment  of  the  appellate 
court,  that  the  Magistrate,  who  issued  the  warrant,  had  a  good 
deal  of  information  from  which  he  was  authorised  to  issue 
the  warrant  that  he  did  issue.  Reference  was  made  to 
several  cases,  namely,  Queen  Empress  v.  Ram  Bharose^ 
(1);  Queen  Empress  v.  Chiranji  (^)  and  Queen  Empress 
V.  Yusuf  Husain,  («).  All  these  deal  with  what  should 
be  deemed   credible   information.       As    is    pointed    out    in 

(i)    [1890]  W.  N.  226.  (2)    [1891]  W.  N.  MI. 

(3)    [1889]  W.N.  162, 
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King  Emperor  v.   Abdul  Samad,  (*)   the   meaning   of   the 
word   credible   information   must   in   each   case  depend    on 
its  own  circumstances.      In  the  present  case   numerous  cir- 
cumstances have  been    pointed   out   by   the   Sessions   Judge 
and  further  a  large   body   of   some   thirty   men,   who   were 
found  in  the  house   in  question,    consisting    as    that    body 
did,  of  brahmins^  ahits,  sonars^  banias,  bharbhunjas^  common 
cultivators,    shop-Tceepers,    mxnihars    and   kayastkas^   points 
to  the  conclusion  that  they  m^t  for  the  purpose  of  gambling. 
I    attach    great   significance   to   this   fact   also   that    a   box 
was  found   under  the  feet  of  Kashi  Nath  and  Raj  Nath.     So 
far  as   my  experience,  goes   it   is  a   fair  inference  that   the 
money    which    that    box     contained,    was    for    the    benefit 
of  the  owners  of  the  house,     nor      do   I    think  that  there 
is  much  force   in  the  other  contention.     The  learned  Counsel 
who  appears  for  the  accused  argued  that  the  warrant  was  one 
that  was  issued,  not  under  the  Code  of  Criminal  Procedure,  but 
under  Act  No.  Ill  of  1867,  and  so  it  could  not  have  been  passed 
on  by  the  officer  to  whom  it  was  granted  to  another  officer. 
I,  however,  find  nothing  in  Act  No.  Ill  of  1867,  which  would 
prevent  the  passing  on  of  the  warrant  to  another  officer  pro- 
vided always  that  such  latter  officer  was   not  of  a  rank  below 
the  rank  authorised  under  the  act  to  enter  and   search.     It   is 
not  contended  that  the  officer  who  executed  the   warrant  was 
below   the   rank  of  the  officer,  who  could    execute  a  war- 
rant  under   Act  No.  Ill   of  1867.      That   Act  empowers  a 
magistrate  to  authorise  any  police  officer  not  below  the  rank 
of  a  sub-inspector  of  police  to  enter  and    search  a   house. 
There  is   no  provision  requiring  the  magistrate   to  mark    by 
name  the  particular  officer,  who  is  to  execute  the  warrant.  The 
view  I  take  is  that   warrants   issued  under  Act  No.    Ill   of 
1867  are  governed  by  those  provisions  of  the  Code  of  Criminal 
Procedure  which  provide  for  the  issue  and  execution  of  warrants 
in  general.     In  that  case  there  arises  no  such  difficulty,  as  that 
raised  in  the  present  case,  the  Code  does  authorise  a  warrant 
being  passed  on  to  another   officer   for  execution.     I   dismiss 
the  application. 

Application  dismissed. 
(4)    [1906]!.  L.  R.,  28  AIL,  210. 
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HAIDAR  HUSAIN  and  others 

versus 

ABDUL  AHAD  and  others* 

Code  0/ Civil  Procedure  (Act  XIV  0/1882),  section  2f>2— appeal —death  of 
appellant— all  fuirs  not  brought  upon  the  record— duty  of  the  heirs — 
abatement, 

■  A  Mahomedan  appellant  having  died  his  sons  applied  to  be 
brought  upon  the  record  in  their  place.  The  respondents  applied 
that  his  daughters  may  also  be  added  as  parties.  This  application 
was  not  granted  Held  that  it  was  the  duty  of  the  sons  to  bring 
their  sisters  upon  the  record  along  with  tlemselves  and  they  not 
having  done  so  the  appeal  abated.  Ghamandi  Lai  v.  Amir  Begam^ 
I.  L.  R.,  16  All.,  611  followed. 

Second  appeal  against  the  decree  of  Babu  Sheo  Prasad, 
Additional  Subordinate  Judge  of  Ghazipur,  reversing  a  decree 
of  Babu  Man  Mohan  Sanyal,  Munsif  of  Rasra. 

Suit  for  possession  of  certain  plot  of  land. 

The  material  facts  appear  from  the  judgment. 

The  court  of  first  instance  dismissed  the  suit  but  the  lower 
appellate  court  reversed  the  decree. 

Defendants  appealed. 

M,  Zr.  Agarwala,  for  the  appellants. 

Motilal  Nehru  (with  him  Abdul  Raoof),  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  suit  out  of  which  this  second  appeal 
has  arisen  was  instituted  by  one  Mohammad  Nabi.  His 
suit  was  dismissed  in  the  first  court  whereupon  an  appeal 
was  filed  by  him  during  the  pendency  of  which  he  died, 
leaving  as  his  legal  representatives  his  widow,  two  sons  and 
two  daughters.  The  two  sons  applied  to  the  court  to  be 
brought  upon  the  record  as  appellants  and  they  were  so 
brought.  Thereupon  the  defendants  asked  the  court  to 
have  the  other  representatives  also  brought  upon  the  record. 
These  representatives  were  served  with  notice  of  the  ap- 
plication but  took  no  notice  of  it  and  in  view  of  their  attitude 
the  court  did  not  feel  justified  in  adding  them,  as  ap- 
pellants and  declined  to  do  so,  directing  that  the  hearing 
should  proceed.  It  was  obviously  the  duty  of  the  two  sons 
*  S.  A.  No.  506  of  1906. 
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to  apply  to  the  court  to  have  the  other  representatives 
brought  on  the  record  either  as  appellants  or  as  respondents 
but  they  neglected  to  take  any  steps  in  this  direction.  The 
result  is  that  in  accordance  with  the  ruling  of  this  court  in 
the  case  of  Gha:nanii  Lai  v.  Amir  Begani  (^),th2  appeal  abated. 
We  had  occassion  to  consider  this  ruling  in  the  recent  case 
ol  Jugul  Kishore  v.  Tlie  Collector  of  Bijnour,  (Second  appeal 
No.  52  of  1905)  and  we  approved  of  and  followed  it.  It  is 
too  late  now  to  ask  us  to  pass  an  order  upon  the  application 
of  the  defendants  to  bring  the  other  representatives  on  the 
record  which  was  rejected  by  the  court  below.  The  result 
is  that  the  appeal  to  the  lower  appellate  court  abated  and 
the  decree  obtained  from  that  court  must  be  set  aside,  and 
the  decree  of  the  court  of  first  instance  restored  with  costs 
in  all  courts. 

Appeal  decreed, 
(I)  [1894]!.  L.  R.,  16  All,  211. 
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PRIVY  COUNCIL. 

MA    VVUN    DI    AND   ANOTHER 
versus 
MA   KIN   AND  OTHERS. 
Marriage— presumption — arising  from  co-habitation— habit  and  repute. 
Before  applying  the  general  presumption  of  marriage  arising  from 
CO- habitation  with  habit  and  repute  it  is  necessary  to  make  sure 
that  the  conditions  necegsary  for  its  existence  are  present.     Held 
that  where  a  Burmese  woman  lived  with  a  Burman,  who  had  a  wife 
and  mistresses,  and  cohabited  with  him,  there  was  no  presumption 
that  she  was  his  wife. 

Before  repute  can  arise  there  must  be  some  body  of  neighbours, 
many  or  few  or  some  sort  of  public,  large  or  small.  The  habit  and 
repute,  which  alone  is  effective  is  habit  and  repute  of  that  particular 
status  which  in  the  country  in  question  is  lawful  marriage. 

Appeal  from  a  decision  of  the  Chief  Court  of  Lower  Burma. 

The  material  facts  appear  from  the  judgment. 

Roskill,  K,  C  (f  W.  McCarthy  with  him)  for  the  appellants. 

Cowelly  for  the  respondents. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Robertson. — The  question  in  this  appeal  is  one  of 
fact ;  and  it  has  been  decided  against  the  appellants  by  two 
courts.  The  case,  however,  deserves  attention,  for  there  has  been 
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a  strong  appeal  made  to  the  general  presumption  of  marriage 
arising  from  co-habitation  with  habit  and  repute. 

It  is  necessary,  before  applying  this  presumption,  to  make 
sure  that  we  have  got  the  conditions  necessary  for  its  existence. 
It  is  not  superfluous  to  suggest  that,  first  of  all,  there  must  be 
some  body  of  neighbours,  many  or  few  or  some  sort  of  public, 
large  or  small,  before  repute  can  arise.  Again  the  habit  and 
repute,  which  alone  is  effective,  is  habit  and  repute  of  that 
particular  status  which,  in  the  country  in  question,  is  lawful 
marriage. 

The  differences  between  English  and  Oriental  customs  about 
the  relations  of  the  sexes  make  such  caution  especially  neces- 
sary. Among  most  English  people,  open  co-habitation  with- 
out marriage  is  so  uncommon  that  the  fact  of  co-habitation  in 
many  classes  of  society  of  itself  sets  up,  as  a  matter  of  fact  a 
repute  of  marriage.  But  in  countries  where  customs  are  diflfer- 
ent,  it  is  necessary  to  be  more  discriminating,  more  especially 
owing  to  the  laxity  with  which  the  word  "  wife  "  is  used  by 
witnesses  in  regard  to  connexions  not  reprobated  by  opinion, 
but  not  constituting  marriage. 

In  the  present  case  the  broad  facts  are  these  :  a  domiciled 
Burman,  Maung  Gale,  has  his  house  and  wife  at  Moulmein  in 
Burma  ;  his  business  took  him  to  Siam,  and  there  he  lived 
for  years  with  various  other  women,  and  with  the  principal 
appellant,  Ma  Wun  Di,  who,  for  shortness,  will  be  called  the 
appellant,  The  appellant  has  maintained  that  while  the  other 
women  were  concubines  she  was  a  wife,  taken  as  a  second 
wife,  the  first  wife  being  all  the  time  in  Burma.  The  opposite 
contention  is  that  while  the  appellant  wa^  older  than  the  other 
women  (who  all  lived  in  the  same  hjuse)  and  had,  for  that 
reason  and  also  for  reasons  of  choice,  a  stronger  hold  on  the 
man,  yet  she  has  not  made  out  the  status  of  a  wife.  It  is  a 
noticeable  feature  of  the  case  that  the  appellant,  in  her  own 
evidence  and  in  the  evidence  of  other  witnesses  examined  for 
her,  endeavoured  to  set  up  a  marriage  ceremony  as  having  in- 
augurated the  connexion;  but  her  Counsel  in  the  appeal 
declined  to  maintain  this  part  of  her  case,  which  was  repre- 
sented as  resting  on  habit  and  repute.  Now  the  first 
difficulty  is  that  apparently  this  is  a  part  of  the  world  where 
there  are  not  many  people  at  all  to  act  the  part  of  neighbours 
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or  the  public  ;  and  at  all  events  there  is  no  tangible  evidence 
of  recognition  of  this  woman,  in  her  quality  of  wife,  by  people 
external  to  the  house  and  independent  of  it.  What  evidence 
she  has  is  that  of  the  people  who  either  speak  to  the 
abandoned  marriage  ceremony  or  distinguish  her  position 
in  the  house  as  one  of  more  consequence,  and  her  stay  in 
it  as  of  longer  duration,  than  those  of  the  other  women. 
In  truth,  when  all  is  said,  there  is  little  more  pointing  to 
marriage  than  the  use  of  the  word  "  wife  "  by  some  of  the 
witnesses ;  and  the  most  cursory,  as  well  as  the  most 
careful  examination  of  the  evidence  shows  that  it  is  applied 
to  persons  whose  status  is  not  matrimonial. 

Nor  has  the  appellant,  in  evidence  or  in  argunrent,  faced  the 
grave  difficulty  which  arises  from  the  existence  of  the  lawful 
wife  in  Burma.  The  following  observations  of  the  Chief  Judge 
are  apposite  and  weighty  : — 

"  It  is  not  forbidden  to  a  Burma  Buddhist  to  have  two  wives  at 
the  same  time  ;  but  it  is  universally  conceded  that  the  leading 
principle  of  Buddhism  is  rather  monogamy  than  polygamy,  that 
polygamy  is  rare  and  that  it  is  considered  disrespectable.  On  the 
contrary,  I  should  be  inclined  to  say  that  if  a  woman  cohabits  with  a 
Burman,  whom  she  knows  to  be  the  lawful  husband  of  another  woman, 
the  presumption  is  that  she  is  a  mistress  and  not  a  wife  ;  and  I  would 
add  that  the  presumption  is  strengthened  if,  as  in  the  present  case, 
the  cohabitation  is  behind  the  back  and  without  the  knowledge  of 
the  first  wife." 

There  remains  to  be  noticed  one  point  which  the  appellants' 
Counsel  treated  as  part  of  his  case  of  habit  and  repute  and 
which  seemed  to  be  regarded  as  the  most  substantial  item 
of  it  MaungGale,  in  1887,  obtained  a  certificate  of  nationali- 
ty as  ,,  a  Birtish  subject,  proposing  to  "  travel  in  Siam. " 
In  1 891  he  renewed  it  ;  and  as  part  of  the  docket  of  renewal, 
which  is  signed  by  the  Acting  Vice-Consul,  are  the  words  : 
"Names  of  female  relations  living  with  Maung  Gale:  (i) 
Ma  Wun  Di,  wife  ;  (2)  I  Mun,  sister-in-law."  The  argu- 
ment upon  this  document  is  that  the  appellant  could  only 
be  entitled  to  be  named  in  this  certificate  of  nationality  if, 
by  marriage,  she  had  acquired  her  husband's  certified 
nationality.  On  this,  however,  it  is  to  be  observed,  first, 
that  this  is  not  evidence  of  repute  at  all;  the  Vice- 
Consul  is  not  proved  to  have   had   any    personal    knowledge 
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of  these  people  at  all  and  the  most  it  comes  to  is  that, 
on  this  occasion,  Maung  Gale  said  that  Ma  Wun  Di 
was  his  wife.  But,  further,  any  value  or  relevance  which 
this  writing  has,  in  the  present  case,  is  entirely  taken  away  by 
the  addition  of  the  sister-in-law  who  on  no  theory  was  a 
naturalised  British  subject.  The  truth  probably  is  that  the 
entry  is  put  in  merely  as  an  item  of  information  identifying 
Maung  Gale,  in  addition  to  those  given  in  the  body  of  the 
certificate. 

The  appellant's  Counsel  endeavoured  to  raise  the  question 
whether  the  second  appellant,  who  is  the  son  of  the  first 
appellant  by  Maung  Gale,  was  not  entitled  to  a  share  of 
Maung  Gale*s  estate,  even  assuming  no  marriage  to  be  proved. 
Whether  the  third  issue  in  the  suit  was  in  its  terms,  susceptible 
of  the  wider  construction  thus  suggested  for  it  or  not,  the 
parties,  by  their  conduct  of  the  case,  have  construed  it  in  the 
narrower  sense  of  assuming  the  existence  of  a  marriage;  and 
the  point  urged  by  Mr.  Roskill,  having  been  submitted  in  the 
conduct  of  the  case  to  neither  Court,  their  Lordships  are 
unable  to  entertain  this  question. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeal  ought  to  be  dismissed.  The  appellants  will  pay  the 
costs  of  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants.        Bramall  and  White. 

Solicitors  for  the  respondents.     Gregory^  Day  &  Co. 
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PRIVY  COUNCIL. 

SURAJ    MANI  AND  OTHERS 

versus 

RABl  NATH  OJHA  and  another. 

Hindu  Law—ividow—giftin  favour  of— Malik— meaning  of. 

Where  the  words  Malik  wa  khud  ikhtiyar^  are  used  in  a  deed  of 
gift  in  favour  of  a  Hindu  widow,  they  import  an  idea  of  full  pro- 
prietory rights,  and  unless  there  is  something  in  the  context  to  qualify 
her  rights  she  takes  an  absolute  interest  in  the  property.  Kollany 
Koer  V.  Luchmee  Pershad^  24  W.  R.,  305,  Lalit  Mohan  v.  Chukkon 
Lai  L.  R.,  24  I.  A.,  76  approved.  Padam  Lai  v.  Tck  Singh^  I.  L.  R., 
29  AIL,  217  referred  to. 

Appeal  from  a  decisioJn  of  the  High   Court  of  Judicature 
for  the  North-West  Provinces  at  Allahabad. 

Suit  for  declaration. 

The  Courts  below  decreed  the  suit. 

Defendants  appealed. 

The  material  facts  appear  from  the  judgment. 

L,  DeGruyther,  for  the  appellants. 

Ross,  for  the  respondents. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Collins. — This  is  an  appeal  from  the  High  Court 
at  Allahabad  affirming  the  decision  of  the  Subordinate  Judge 
of  Gorakhpur.  The  question  is  whether  the  first  appellant, 
Musammat  Surajmani,  acquired  a  right  to  alienate  the  pro- 
perty now  in  suit,  under  a  deed  of  gift  or  testamentary  instru- 
ment of  her  late  husband,  Ishwar  Nath  Ojha.  The  material 
part  of  the  document  is  as  follows  : — 

"  I,  now  of  my  own  free  will  and  accord  while  in  a  sound  state  of 
mind  and  in  enjoyment  of  my  senses,  make  a  gift  of  the  entire  village 
Dwarkapur  Nankar  in  tappa  Asnari  and  half  of  the  village  Telpurwa 
in  tappa  Pachhar  to  Musammat  Dhanmati,  my  first  wife,  the  entire 
village  Doharia  Khurd  in  tappa  Banjarha  and  half  of  Mauza  Tel- 
purwa aforesaid  to   Musammat   Surajmani,  my  second   wife,   and 
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half  of  mauza  Jamla  Jot,  />.,  an   eight  anna   share  in  it,  in   tappa 
Barikpur  to   Musammat    Sarsuti,  my  daughter-in-law,  out  of  the 
aforesaid  property   without    consideration   on    the    condition    that 
during  my  life-time  I  shall  remiin  in  possession  of  the  said   property 
as  heretofore,  and  my   nama  shall  remain   recorded  in   respsctofit 
in  the  public  records  and  the  Musammats  aforesaid  shall  be  main- 
tained by  me,  that  after  my  death  they   shall   under  this   document 
get  their  names   recorded  in  the  public   records  in   respect  of  their 
respective   properties   given  to  them   and   remain  in   possession  as 
owners   with   proprietary   powers  ;  and   that  if  perchance  I  have  a 
male  issue  hereafter,  this  deed  of  gift  shall  be   considered   null  and 
void  as  against  him." 
The  words  translated  **  as  owners  with  proprietary  powers  " 
are  in  the  original  "  malik  wa  khud  ikhtiyar."     The  appellants 
contend  that   these   words  are   amply   sufficient  to   confer  an 
alienable  estate.     The   respondents  on  the   other   hand  con- 
tended, and    the   courts    below   have    held,  that    under  these 
words  the    lady  took  no    more  than  the   ordinary    estate  of  a 
Hindu    widow,   which  is   inalienable    except  in    special    con- 
ditions which  are  not  alleged  to  exist  in  this  case. 

After  the  death  of  her  husband  Musammat  Surajmani 
entered  into  possession  of  the  property  given  to  her  and  has 
purported  to  dispose  of  it  by  will  in  favour  of  her  brother 
Ram  Narain  Ojha.  The  present  suit  is  brought  by  the 
plaintiffs  (respondents)  as  heirs  of  Ishwar  Nath  and  of  Suraj- 
mani for  a  declaration  that  the  latter  was  incompetent  to 
execute  the  said  will,  and  it  is  against  the  decision  in  their 
favour  that  this  appeal  is  brought.  The  effect  of  the  word 
"  malik  "  in  testamentary  gifts  has  been  often  discussed  in 
cases  decided  in  the  different  courts  in  India  where  there 
has  been  apparently  some  fluctuation  of  opinion.  For  ins- 
tance, since  this  case  was  decided  in  the  High  Court  of 
Allahabad,  the  same  Court,  differently  constituted,  has  refused 
to  follow  it  and  expressed  the  opinion  that  the  words  in 
question  passed  the  absolute  estate,  Padam  Lai  v.  Tek 
Singh,  (1) 

In  the  present  case,  the  Subordinate  Judge  seemed  to  re- 
cognize that  the  trend  of  the  decisions  of  the  Calcutta  Courts 
was  opposed  to  his  view,  but  felt  bound  to  follow  what  he 
thought  was  the  result  of  the  Allahabad  cases,  which  were 
binding  upon  him. 

(i)    [1907]  I.  L.  R.,  29  All.,  217  at  221—2. 
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In  Kollany  Kooer  v.  Luchmee  Perskad  {^)  decided  in  1875, 
Mitter  J.,  in  dealing  with  the  case  of  a  will  where  the  donees 
were  the  widow  and  daughter  of  the  testator,  and  the  word 
"  malik  "  was  used,  thus  expresses  himself : — 

"As  far  as  the  words  go,  1    think  it  is  plain  that  the   testator 
intended  to   make  an   absolute  gift  of  his   property  in   favour  of  his 
widow  and  daughter.     He  says  that  after  his  death  they  shall  be 
(maliks)  proprietors  and  his  entire  estate  sh  ill  devolve  upon   them. 
Xti  Jotendro  yfohun  Tagore  \.    Gamndro   Mohun    Tagore  (18  W.R. 
p.   559)  the  Judicial    Committee   say    (at   p.  365) :     Mf  an   estate 
were  given    to  a  man  simply  without  express  words  of  inheritance, 
it    would,  in  the  absence  of  a  conflicting  context,  cari-y  by   Hindoo 
r^w  (as  under  the  present  state  of  the  law  it  does  by  will  in   Eng- 
land) an  estate  of  inheritance.'      In   the    testamentary  instrument 
under  our  consideration,  from  the  context  it  does  not  appear  that 
the  testator  intended  a  limited  gift  in  favour  of  Bini   Kooer  and 
Uma   Kooer.     Therefore  adopting    the  rale  of  construction  above 
quoted,  we  must  hold  that  the  gift  in  question   was  an  absolute  gift 
unless  it  can    be  shown   that  by  the   Hindoo   Law  gift  to  a  female 
m^ans  a  limited  gift  or  carries  with  it   the  effect    of  creating  an 
estate  e  xactly  similar  to   the   *  widows '   estate  *   under  the  law  of 
inheritance.     I  am  not  aware  of  any   such   provision  in  the   Hindoo 
Law  nor  have  we  been  referred  to  any  authority  in  support  of  it" 

The  question  as  to  the  effect  of  the  word  "  malik  "  came 
before  this  Board  in  1897  in  the  case  of  Lalit  Mohun  Singh 
Roy  V.  Chukkun  Lai  Roy  (^).  The  donee  in  that  case  was  a 
man  but  the  principles  of  interpretation  laid  down  were  of 
general  application.  Referring  to  the  donee  the  testator 
said  : — 

"  If  no  children  are  born  to  m2  ...  or  if  at  the  time  of 
my  death  they  are  nDt  alive,  then  .  .  .  my  nephew  .  .  . 
becoming  on  my  death  my  sthalabhishikta,  and  becoming  owner 
* /rf<z/r^ '  of  all  ;ny  estates  and  properties  &c.,  shall  remaining  my 
sthalabhishikta  obtaining  the  mxnigement  o:  the  Iswarshebas 
.  .  enjoy  with  son,  grandson,  and  so  on  in  succession  the 
proceeds  of  my  estate  .  .  .  The  minor,  on  reaching  majority, 
shall   exercise  ownership    (milikatwa)    over  all   the    properties." 

In  delivering  the  judgment  Lord  Davey  at  p.  88  says  : 

"  It  was  not    disputed     .     .     that  the  son  of  the  testator  if  there 

had  been  one,  or  his    daughter,  if  there    had  been  one,   would  have 

taken  an    absolute     heritable    and    alienable    estate    .     .     .  Nor 

was  it  disputed  that  the   words  of  gift  to  the  appellant  were  such 

as  to  confer  on  him  also  an  heritable  and  alienable  estate.  The 

(2)  [1875]  Weekly  Rep.,  395  at  396. 

(3)  [1897]  L.  R.,  24  Ind.  App.  76. 
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words  *  become  owner  (malik)  of  all  my  estates  and  properties' 
would,  unless  the  context  indicated  a  different  meaning,  be  sufficieni 
for  that  purpose  even  without  the  words  *  enjoy  with  son,  grandson, 
and  so  on  in  succession '  which  latter  words  arc  frequently  used 
in  Hindoo  wills  and  have  acquired  the  force  of  technical  words 
conveying  an  heritable  and  alienable  estate." 

This  case  .seems  to  adopt  and  apply  the  same  view  of 
the  word  **  malik "  as  was  taken  in  the  Calcutta  case 
Kollany  Kooer  v.  Luchmee  Par  shad  (^)  above  cited, 
with  the  result  that  in  order  to  cut  down  the  full  pn> 
prietarj'  rights  that  the  word  imports  something  must 
be  found  in  the  context  to  qualify  it.  Nothing  has  been 
found  in  the  context  here  or  the  surrounding  circumstances 
or  is  relied  upon  by  the  respondents  but  the  fact  that  the 
donee  is  a  woman  and  a  widow,  which  was  expressly  decided 
in  the  last-mentioned  case  not  to  suffice.  But  while  there 
is  nothing  in  the  context  or  .surrounding  facts  to  displace  the 
presumption  of  absolute  ownership  implied  in  the  word  naalik, 
the  context  does  seem  to  strengthen  the  presumption  that 
the  intention  was  that  "  malik  "  should  bear  its  proper  tech- 
nical meaning.  It  is  to  be  ob.served  that  the  gift  to  the 
testator*s  daughter-in-law,  Musammat  Saraswati,  is  made  in 
precisely  the  same  terms.  The  learned  Counsel  for  the  res- 
pondents was  unable  to  adduce  any  reason  for  holding  that 
in  her  case  the  gift  should  be  cut  down  to  anything  less  than 
a  full  proprietary  right,  and,  if  this  be  admitted,  the  respond- 
ents have  to  contend  for  two  contradictory  interpretations  of 
the  same  phrase. 

In  the  result,  therefore,  with  the  greatest  respect  for  the 
earned  Judges  in  the  Courts  below,  their  Lordships  are  un- 
able to  agree  with  their  decision.  Their  Lordships  will 
humbly  advise  His  Majesty  that  the  appeal  be  allowed  and 
the  decrees  of  both  the  courts  belovv  discharged  and  instead 
thereof  the  suit  dismissed  with  costs  in  both  courts.  The 
respondents  will  pay  to  the  appellants  the  costs  of  this  appeal. 

Appeal  decreed. 
Solictors  for  the  appellants :     Pyke,  Parrot  &  Co, 
Solicitors  for  the  respondent :     Osbortty  Jenkyn  &  Son, 
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HIGH    COURT. 

NIRANJAN 

versus 
GAJADHAR* 

Agra  Tenancy  Ac/  (II  of  igoi)  Section  ijy —which  party  a  tenant- 
question  of  proprietary  title. 

The  question,  which  of  the  two  parties  is  a  tenant  of  a  specified 
land,  is  not  a  question  of  proprietary  title.  Chhittar  Singh  v.  Rup 
Singh^  [1906].  A.  W.  N.,  247  overruled. 

Reference    by    the   District   Judge   of   Jaunpur  under 
section  195  of  the  Tenancy  Act  (H  of  1901). 
The  facts  are  as  follows  : — 

Niranjan  Ahir  brought  a  suit  in  the  revenue  court  for 
ejectment  of  Gajadhar  from  certain  plots  of  land  on  the 
ground  that  the  plaintiff  was  a  tenant  at  fixed  rate  and  the 
defendant  was  his  sub-tenant.  The  defence  was  that  he  was 
not  a  sub-tenant  of  Niranjan,  but  that  he  was  the  tenant  in 
chief  and  used  to  pay  rent  directly  to  the  zamindar. 

The  Assistant  Collector  dismissed  the  suit.  The  plaintiff 
appealed  to  the  District  Judge,  who  entertained  a  doubt 
whether  an  appeal  lay  to  him  and  referred  the  matter  to  the 
High  Court. 

The  appellant  was  not  represented. 

Parbati  Charan  Chatterji  for  the  respondent. 

The  judgment  of  the  Court  was   delivered  by 

Knox,  J.     On  the  facts  stated  by  the  learned  District  Judge 
of  Jaunpur  we  hold  that  no  question  of  proprietary  title  was 
in  issue  in  the  Court  of  first  instance  and  that  no  such  question 
is  a  matter  in  issue  in  this  appeal.     The  learned  District  Judge 
is   right  therefore  in  his  view  that  he  had  no  jurisdiction  to 
entertain  the  appeal.     The  opposite  view  may  perhaps  derive 
some  support  from  the  observation  made  towards  the  conclu- 
sion of  the  judgment  in    Chhittar  Singh  v.   Rup  Singh  {}\ 
Misc.  No.  268  of  1907. 
I   [1906]  A.  W.  N.,  247. 
IX 
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But  with  all  deference  to  the  learned  Judge  who  decided  the 
case,  we  are  unable  to  agree  with  him  in  holding  that  when 
there  is  a  question  whether  one  party  or  the  other  is  the  culti- 
vator of  specified  land,  a  question  of  proprietary  title  arises. 
This  is  our  answer  to  the  reference. 


AJUDHIA   AND  OTHERS 

versus 

KUNJAL  AND  OTHERS* 

Limitation  Act  (XV  of  1S77),  ^^^'  ^A  articts  j^^instaliiunt  Iwnd— 
creditor  hiwing  an  option  of  suing  for  the  whole  on  first  default — 
not  exercising  that  option— limitation. 

Under  the  terms  of  an  instalment  bond  the  creditor  had  an 
option  to  recover  the  whole  amount  but  did  not  avail  himself  of  it 
On  the  contrary  he  brought  this  suit  for  recovery  of  an  instahnent 
more  than  three  years  after  the  date  of  the  first  default,  held  that 
the  suit  was  not  barred  by  limitation.  When  a  bond  is  not  so 
worded  as  to  compel  a  creditor  to  sue  for  the  whole  amount  at 
once  on  the  first  default,  he  could  not  be  compelled  to  sue  for  the 
whole.  Shankar  Prasad  v.  falpa  Prasad,  I.  L.  R.,  16  All.,  371 
applied. 

Second  appeal  against  the  decree  of  Babu  Bipin  Bihari 
Mukerji,  Judge  of  the  Court  of  Small  Causes  at  Cawnpore, 
exercising  the  powers  of  a  Subordinate  Judge,  modifying  a 
decree  of  Maulvi  Muhammad  Azim-ud-din,  Munsif  of  Fateh- 
pur. 

Suit   for  recovery  of  money. 

The  facts  are  as  follows: — On  the  3rd  of  August  1891,  one 
Debia,  father  of  defendants  Nos.  i  to  4,  executed  an  instal- 
ment bond  for  Rs.  500  in  favour  of  Kashi  Prasad,  ancestor 
of  the  defendants  Nos.  $  and  6,  agreeing  to  repay  the  amount 
by  annual  instalments  of  Rs.  50  each  in  ten  years  from  Jeth 
1949  to  Jeth  1958.  On  the  ist  May  1905,  the  defendants 
Nos.  5  and  6  sold  to  the  plaintiff  the  last  four  instalments 
then  due  on  the  bond.  The  plaintiff  admitted  that  his 
claim  to  the  first  of  these  four  instalments  was  barred  by 
limitation  and  he  therefore  sued  to  recover  the  last 
♦  S.  A.  489  of  I906. 
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three  instalments  only  together  with  interest  from  the 
defendants  Nos.  i  to  4  or  from  his  vendors  (the  defendants 
5  and  6).  The  first  court  dismissed  the  claim  as  against 
both  sets  of  defendants.  The  plaintiff  appealed  and  the 
lower  appellate  court  decreed  the  suit  for  the  three  instal- 
ments, with  interest  against  defendants  Nos.  i  and  4,  sons 
of  the  original  debtor. 

The  defendants  appealed. 

Muhammad  Ishaq  Khan,  for  the  appellants. 

Muhammad  Ishaq,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Knox,  J. — On  the  3rd  of  August  1891,  the  father  of  the 
first  four  defendants  executed  a  bond  payable  by  instalments 
in  favour  of  one  Kashi  Prasad,  father  of  the  remaining  defend- 
ants. The  bond  contained  a  provision  that  in  default  of  the 
payment  of  any  one  instalment,  it  would  be  within  the  power 
of  the  creditor  {Mahajan  mazkur  ko  ikhtyar  hoga)  to  sue  for 
the  whole  amount  due  under  the  bond,  without  waiting  for 
the  period  provided  for  the  payment  of  other  instalments. 
The  present  suit  is  for  the  recovery  of  three  instalments  due 
under  the  bond.  The  Munsif  held  that  the  suit  was  barred 
by  the  provisions  of  article  75  of  schedule  2  of  the  Indian 
Limitation  Act  and  dismissed  the  suit.  The  suit,  we  may 
here  observe,  was  not  for  the  enforcement  of  the  option 
given  by  the  bond,  whereby  the  creditor  could  claim  the 
whole  amount  unpaid.  The  plaintiff,  app)ealed  and  the  learn- 
ed Subordinate  Judge  in  a  very  able  judgment  held  that  the 
claim  was  not  barred.  The  defendants  come  here  in  second 
appeal  and  again  contend  that  the  plaintiff's  cause  of  action 
arose  upon  the  default,  made  in  payment  of  the  first  instal- 
ment, and  that  the  suit  is  therefore  barred  by  limitation. 
There  might  have  been  some  force  in  this  contention,  if  the 
suit  had  been  to  enforce  the  penalty  and  to  recover  the  whole 
amount,  left  unpaid  by  the  bond.  But  the  suit  was  only  for 
the  instalments,  unpaid  at  the  time  of  the  suit.  In  support  of 
his  argument  the  learned  Counsel  referred  us  to  two  decisions 
of  the  Calcutta  High  Court,  namely, //?^fo*  Chandra  Bakhshi  v. 
Bhairab  Chandra  Chukerbutty  (*),  and  the  case  upon  which 
(0  [>904]I.  L.  R,  31  cal,  297. 
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that  decision  is  based,  vh,  Hurri  Peisliad  Chaudhry  v.  Nasib 
Singh  (*).  The  latter  case  has  been  expressly  dissented  from 
in  Letters  Patent  Appeal  No.  81  of  1893,  decided  on  the 
loth  of  July  1894,  in  which  tlie  learned  Judges  held  that  the 
true  rule  of  construction  in  cases  of  decrees  for  payment  by 
instalments  is  to  be  found,  in  the  decision  of  this  court  in 
Shankar  Prasad  \.  Jalpa  Prasad {}).  These  rulings  are  dis- 
tinctly against  the  appellants  here.  We  may  also  refer 
to  what  was  said  in  Maharaja  of  Benares  v.  Nand 
Ram  (*}.  We  agree  with  the  remarks  of  the  learned  Judges 
who  held  in  the  last  mentioned  case  that  it  would  be  very 
unfortunate  if  the  view  contended  for  by  the  appellant  is 
sustained,  as  it  would  be  to  punish  the  creditor  for  forbear- 
ance shown  to  his  debtor  and  compel  him  to  press  his 
demands  at  the  earliest  opportunity.  It  is  conceivable 
that  a  bond  might  be  so  worded  as  to  compel  a  creditor 
to  sue  for  the  whole  amount  immediately,  if  any  default 
occurred.  The  bond  with  which  we  have  to  deal  is  not  so 
worded.  It  merely  gives  the  creditor  an  option.  Follow- 
ing the  law  as  laid  down  by  this  court,  and  with  all  deference 
to  the  learned  Judges  of  the  Calcutta  High  Court,  w^ho 
have  taken  the  opposite  view,  we  are  unable  to  agree  with 
them.  This  disposes  of  the  first  ground  of  appeal.  The 
only  other  ground  was  not  argued.  We  dismiss  the  apf>eal 
with  costs  including  in  this  court  fees  on  the  higher  scale. 

Appeal  dismissed, 

(2)  [1894]  I.  L.  R.,  21  caL,  542.  (3)  [1894I  1.  L.  R.,  16  All,  37^^ 

(4)  [1907]  A.  W.  N.,  P.  139. 

MUHAMMAD  MUTAQI  and  others 

versus 

KING  EMPEROR* 

Code  of  Criminal  Procedure  {Act  V  of  i8g8)^  section  202  -dismissal  of 

complaint— further  enquiry  ordered  wit/tout  notice  to  accused— notice 

unnecessary. 

The  Magistrate  before  whom  a  complaint  was  laid  after  issuing 
notice  to  the  accused  dismissed  it  under  section  203  of  the  Code  of 
Criminal  Procedure.  The  District  Magistrate,  however,  ordered 
further  enquiry  but  issued  no  notice  to  the  accused  to  show  cause. 
The  case  was  made  over  to  another  Magistrate  for  further  enquiry. 

Cr.  R.  No.  689  of  1907. 
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Held^  that  no  notice  was  necessary,  the  proceedings  having  reached 
no  further  stage  than  they  did.  Emperor  v.  Tabarak  Zaman^  ['907] 
A.  W.  N.,  286  referred  to. 

It  is  impossible  to  lay  down  a  general  rule  that  in  every  case  the 
Magistrate  exercises  a  wrong  discretion,  if  he  orders  further  enquiry 
without  notice  being  sent  to  the  accused.  The  safer  and  more  con- 
venient course  is  to  send  such  notice. 

Application  to  revise  an  order  of  T.  K.  Johnston  Esq., 
District  Magistrate  of  Moradabad,  reversing  an  order  of  Kazi 
Mohammad  Aziz-ud-din  Ahmad,  Magistrate  ist  class. 

The  facts  appear  from  the  judgment. 

C.  Dillon  (with  him  Mohavtmad  Raoof\  for  the  petitioner. 

The  Assistant  Government  Advocate  (  ]\\  K.  Porter),  for  the 
crown, 

B.  E,  O'Coftor,  for  the  complainant. 

The  following  judgment  was  delivered  by 

Knox,  J. — One  Muhammad  Husain  instituted  a  complaint, 
against  Musammat  Akbari  Begam  and  others,  to  the  effect 
that  they  had  committed  offences  under  sections  417,  427  and 
477  of  the  Indian  Penal  Code.  The  Magistrate  before  whom 
the  complaint  was  instituted,  took  action  under  .section  202 
of  the  Code  of  Criminal  Procedure  and  eventually  dismissed 
the  complaint,  acting  under  .section  203  of  the  same  Code. 
It  appears  from  the  order  sheet  that  he  sent  a  notice  to  the 
persons  complained  against  telling  them  that  this  complaint 
had  been  instituted  against  them.  The  District  Magistrate 
appears  to  have  heard  the  case  and  to  have  come  to  the 
conclusion  that  it  was  one  in  which  there  should  be  further 
inquiry,  without  calling  upon  the  accused  to  show  cause 
why  further  inquiry  should  not  be  made.  He  made  over 
the  case  to  another  Magistrate  to  make  such  further  inquir)'. 
Exception  is  taken  to  this  order  that  it  should  not  have 
been  issued  without  issuing  notice  to  the  persons  complained 
against  to  show  cause  why  further  inquiry  should  not  be 
made.  The  learned  Counsel,  who  appears  for  the  petitioners, 
argues  that  the  proceedings  in  the  court  of  the  Magistrate, 
who  first  inquired  into  the  case,  had  gone  much  further  than 
was  contemplated  by  sections  202  and  203  of  the  Code. 
The  persons  complained  against   had   come  into  court   and 
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the   order   partook    rather   of  the   nature  of  an  order  of  dis- 
charge than  merely  an  order  of  the  dismissal  of  a   complaint 
He   also    laid    stress    upon    the    necessity   of  a  notice  being 
i^^ued  to  an  accused    per-ion    before    any   order    is    made   to 
his    [)reju  licj.       He    referred    ine   \.o  \}ci^  cdc>^  oi  Brij  KisJwre 
GJtosli  \.  Gi>'\il  Rai  \\y    ill    which    it    is    laid   down    that    no 
order  should  be  pas-cd  a;^^'linst  an  accused  without  his  getting 
an  opportunity  of  beln*^  heard.     I  am,  by  no  means,  prepared 
t)   c^o   s>   far   as   this,   specially    when  the  proceedings  have 
reached  no  further  ^ta^e  than  they  did    in    the   present    case. 
I    would    refer   here   to   the   remarks   which    I  have  made  in 
Eifiperorw  Tab(xrak  Zainan   {^),     It    would    not   be   difficult 
to  conceive  a  ca-e  wliere  a  complaint  of  some  serious  oflfence, 
as  for  instance  of  a  murder,  had  been  instituted  in  the    Magis- 
trate's   Coirt    and    dismissed    on    the  ground   that  the  com- 
plainant could  not  produce   evidence   which    would  justify  a 
warrant   of  arrest    being    issued  and  that  upon  the  discover)' 
of  further   evidence,    the    District    Magistrate   might    find   it 
ne:2ssary    in    th^    inte;^')t    of    public   justice    to   order   the 
c^m  yain*:  to  b^  enquired  in^o  afresh.     In  such  case  the  sending 
of  a    n  ).ic3   to   'i\\t    p^rs:).!  com  plained  of  might  result  in  his 
evading  justice  alto^-ether.     It  is,  therefore,  impossible    to   lay 
down   a   general    rule   that   in   every   case  of  this  nature  the 
MaglsziMte  exercises  a  wrong  discretion,  if  he   orders    further 
inquiry    without    notice   bein^^    first    sent  to  him.     The  safer 
and  more  convenie.it  course  is,    undoubtedly,   when    a    notice 
can   with   safety   to  the  public  interests  be  given  to  a  person 
complained  against,  to    issue    such    notice   and    to   hear   anv 
cause   that    may   be   shown.       That  course  might  have  been 
followed  in  this  case.      I    understand,    however,    that    matters 
have    now    reached   a  further  stage,  that  the  inquiry  has  prac- 
tically been  completed  and    I    do    not    think    any    advantao-e 
would    be   secured  If  I  send  the  case  hack  to  the  learned  Dis- 
trict ?vlagistrate  to  follow  out  this   rule.      It  would   onK-  lead 
to   further   inconvenience   so   far   as  the  persons  complained 
against  are  concerned.     I  reject  the  application. 


(I)  [1907]  H  C.  W.  N.,316. 


Application  rejected, 
(2)  [1907]  A.  W.  N.,  288. 
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BHURA. 

versus 

SHAHAB-UD-DIX.* 

Ai^ra  Tenancy  Act  (II of  igoi )^  section  22  (i)—male  tineal  itescendants — 
Mahommedan  Law  of  succession  not  applicabte. 

'1  he  new  Tenancy  Act  has  completely  altered  the  rule  of  de- 
volution in  the  case  of  an  occupancy  tenancy  upon  the  death  of 
the  tenant  The  tenancy  no  longer  devolves  "  as  if  it  were  land  "  (as 
in  Act  xii  of  1881)  but  on  the  lineal  male  descendants  of  the  last 
tenant.     The  Mahommedan  law  of  succession  does  not  apply. 

Hence,  where  a  Mahommedan  occupancy  tenant  died  leaving  a 
son  and  grandson,  held  that  they  would  share  the  occupancy  holding 
equally. 

Second  appeal  from  a  decree  of  L.  G.  Evans  Esq.,  Dis- 
trict Judge  of  Saharanpur  affirming  a  decree  of  S.  P.  O'Don- 
nell  Esq.,  Subordinate  Judge  of  Dehra  Dun. 

Suit  for  ejectment. 

The  facts  of  the  case  were  as  follows  : — 

One  Kallu  an  occupancy  tenant  of  certain  holdings  died 
leaving  him  surviving  a  son,  the  plaintiff,  and  a  grandson, 
son  of  a  predeceased  son  of  Khuda  Bux.  The  plaintiff  insti- 
tuted proceedings  in  the  revenue  court  and  obtained  possession 
of  a  portion  of  the  occupancy  holding.  Then  he  brought  the 
present  suit  in  the  civil  court  as  the  land  in  question  was 
occupied  by  a  house.  The  courts  below  found  the  land  in 
dispute  was  appurtenant  to  the  occupancy  holding  and  dis- 
missed the  suit  on  the  ground  that  section  22  of  the  Tenancy 
Act  applied  and  both  the  son  and  grandson  shared  equally. 

Plaintiff  appealed. 

Mohan  Lai  Nehru  for  the  appellant  submitted  that  this  case 
was  not  governed  by  the  Tenanc)-  Act  as  the  suit  was  for 
possession  of  land  occupied  by  a  house. 

Section  22  did  not  over-ride  the  personal  laws  of  cither  Hin- 
dus or  Mahomedans.  It  only  contemplated  a  case  of  male 
descendants  having  preference  over  other  heirs.  The  policy 
of  the  law  was  to  prevent  division  of  occupancy  holdings. 
cf.  section  32.  If  "male  lenial  descendants"  meant  that  a  son 
and   a  grandson  among  Mahomedans  would  take  equally  then 

♦S.  A.  408  of  1907. 
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the  result  would  be  that  in  a  case  where  a  person  died  leaving 
two  sons  and  three  grandsons,  sons  of  the  same  two  sons,  the 
holdings  would  be  divided  into  five  shares  three  of  which  would 
go   to   one   branch  of  the   family. 

Shafi'UZ'Zamman  (for  Mohammad  Ishaq)  was  heard  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

BUKKITT,  J. — In  our  opinion  the  decision  of  the  learned  Dis- 
trict Judge  (affirming  the  decision  of  the  Subordinate  Judge) 
is  correct.  The  question  is  as  to  the  interpretation  to  be  put 
on  the  1st  clause  of  section  22  of  the  N.-\V.  P.  Tenancy  Act 
No.  II  of  1 90 1.  That  clause  in  the  matter  of  the  succession 
(inter  alia)  to  an  occupancy  tenant  provides  that  on  the  death 
of  the  tenant  his  interest  in  the  holding  shall  devolve  on  his 
male  lineal  descendants  in  the  male  line  of  descent.  The 
appellant  and  the  respondent  to  this  appeal  are  both  male 
lineal  descendants  of  the  last  tenant  in  the  male  line  of 
descent.  The  appellant  is  his  son  while  the  respondent 
is  his  grandson.  As  the  respondent's  father  predeceased 
his  father  the  last  tenant,  the  respondent  would  be  excluded 
under  the  Rent  Act  of  1882,  section  9  which  by  the  words 
"as  if  it  were  land"  made  the  personal  law  of  the  party 
applicable  to  the  descent  of  an  occupancy  holding.  The 
appellant  therefore  desires  us  to  read  into  section  22  of  the 
Act  now  in  force  such  words  as  would  make  the  tenure 
descend  as  if  it  were  land,  thus  excluding  the  respondent. 
As  a  reason  for  his  contention  his  learned  Vakil  pointed 
out  that  some  unexpected  results  might  follow  from  a 
literal  interpretation  of  section  22.  For  instance  in  the  case 
of  the  death  of  a  tenant  leaving  several  sons,  grandsons,  and 
even  great-grandsons,  he  argues  that  under  the  words  of 
section  22  the  tenure  might  be  held  to  devolve  simultaneously 
on  all. 


As  to  that  matter  we  do  not  consider  it  necessary  to 
express  any  opinion  now.  There  can  be  no  doubt  that 
tliC  new  Tenancy  Act  has  completely  altered  the  rule  of 
devolution  in  the  case  of  a  tenancy  such  as  that  in  question 
here.  The  tenancy  no  longer  devolves  **as  if  it  were  land" 
but   on    the  lineal  male  descendants  of  the  last  tenant     The 
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legislature  has  chosen  to  alter  the  law  and  we  can  see  no 
reason  why  we  should  not  assume  that  the  new  provision 
was  not  deliberate  and  intentional.  The  parties  here  are 
Mahommedans  whose  personal  law  gives  a  share  in  the 
estate  of  a  deceased  Mahommedan  to  daughters,  wives, 
sisters  and  other  females,  who  are  excluded  by  the  words 
"male  lineal  descendants"  in  section  22  of  the  new  Act.  If 
we  apply  the  Mahommedan  law  for  the  purpose  of  excluding 
the  respondent,  it  is  difficult  to  see  why  we  should  not  apply 
it  to  include  females  whom  the  first  clause  of  section  22 
excludes  when  there  are  "lineal  male  descendants." 
We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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B.  E.   O^CONOR  AND  ANOTHER 

versus 
RAJ  BAHADUR  and  another* 

Pre-emption — Waj  ib-ul-arz —  One  mahal — Perfect  partition — Custom — 

Contract, 

Mauza  Barauli  was  sub-divided  by  perfect  partition  into  three 
mahals ;  Mahal  Ali  Mazhar,  Mahal  Bhairon  Pershad,  Mahal 
Sheo  Dial  Ram.  Before  partition  the  wajib-ul-arz  of  the  Mauza 
provided  that  a  right  of  pre-emption  existed  in  the  following  order : 
first  to  sharers  descended  from  a  common  ancestor,  then  to  co- 
sharers  in  the  village,  then  to  strangers.  At  the  time  of  partition  three 
wajib'Ul-arzes  were  prepared  for  the  three  mahals.  The  wajib-ul- 
arz  for  the  mahals  Ali  Mazhar  and  Bhairon  Pershad,  which  mahals 
had  a  sole  proprietor,  reproduced  the  wording  of  the  wajib-ul-arz 
of  the  undivided  village,  in  a  chapter,  the  heading  of  which  re- 
ferred to  the  rights  of  sharers  in  the  mahal.  In  the  third  mahal, 
which  had  numerous  sharers,  the  wording  of  the  original  wajib-ul- 
arz  was  modified,  and  it  was  provided  that  a  right  of  pre-emption 
in  case  of  a  transfer  by  a  pattidar  would  exist  in  the  following 
order :  first  co-sharers  descended  from  a  common  ancestor,  then 
pattidars,  then  strangers.  On  sale  of  Mahal  Ali  Mazhar  the  pro- 
prietor of  Mahal  Bhairon  Pershad  sued  for  pre-emption,  basing 
his  claim  on  the  wajib-ul-arz.  Held  that  the  preparation  of  new 
wajib-ul-arzes  for  the  three  mahals  abrogated  the  old  custom  of 
pre-emption,  and  that  the  fact  that  the  sole  proprietors  of  Mahals 
Ali  Mazhar  and  Bhairon  Pershad  had  caused  to  be  made  an  entry 
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in  the  wajib-ul-arz  relating  to  the  right  of  pre-emption  in  those 
mahals,  did  not  give  these  proprietors  any  authority  to  control 
their  own  rights  or  the  rights  of  their  successors  over  the  property. 
The  wajib'Ul-arz  did  not  prove  the  existence  of  a  custom  of  pre- 
emption in  the  mahals  in  question. 

Second  APPEAL  against  the  decree  of  C.  Rustonljee  Esq., 
District  Judge  of  Allahabad,  confirming  a  decree  of  Khan 
Bahadur  Mir  Akbar  Husain,  Judge,  Small  Cause  Court,  exer- 
cising the  powers  of  a  Subordinate  Judge. 

Suit  for  pre-emption. 

The  village  Barauli  originally  formed  one  mahal.  It  was 
divided  into  three  separate  mahals  by  perfect  partition  in 
1885-d  Three  new  and  s^^^xzX.^  wajib-ul-drzes  were  drawn 
up  for  these  three  mahals,  viz,,  that  of  (i)  Lala  Bhairon  Prasad, 
(2)  Saiyid  Ali  Mazhar  and  that  of  (3)  Sheodial  Ram.  In 
the  wajib'Ul-arz  of  the  mahal  prepared  at  the  time  of  settle 
ment  in  1870,  the  chapter,  containing  the  condition  about  pre- 
emption, was  headed  babat  hukuk  malkan  deh  (relating  to  the 
rights  of  the  proprietors  of  the  village).     It  recited 

"  If  any  co-sharer  wishes  to  transfer  his  share  by  sale  or  mortgage, 
he  can  do  so  first  to  the  shurkai  ekjaddi  (co-sharers  descended  from 
the  common  ancestor)  ;  then  other  sharers  in  the  village  and,  in 
case  they  refuse,  to  a  stranger." 

In  the  three  newly  prepared  wajib-ul-arzeSy  the  chapters 
dealing  with  pre-emption  were  headed  "  babat  hukuk  ntalkane 
ifiahal,  (relating  to  the  rights  of  the  owners  of  the  7?iakal). 
The  wajib'Ul-arzes  of  the  first  two  mahals,  viz,,  Lala  Bhairon 
Prasad  and  Ali  Mazhar  were  to  the  following  effect 

If  a  Zamindar  wishes  to  transfer  by  sale  or  mortgage  the  entire 
or  a  portion  of  his  share,  he  can  transfer  it  first  to  the  co-sharers 
descended  from  the  common  ancestor,  then  to  other  co-sharers  in 
the  village  (deh)  and,  in  case  they  refuse,  to  a  stranger. 

The  terms  of  pre-emption  as  regards  the  third  mahal,  viz,, 
Sheodial  Ram  were  as  follows. 

Should  any  pattidar  wish  to  transfer  by  sale  or  mortgage  the 
entire  or  a  portion  of  his  share,  he  can  transfer  it  first  to  the  co- 
sharers  descended  from  the  common  ancestor,  then  to  other  patti- 
diirs,  and,  in  case  they  refuse,  to  a  stranger. 

After  partition  Lala  Bhairon  Prasad  was  the  sole 
owner  of  his  mahal  and  Saiyid  Ali  Mazhar  was  the  sole 
owner  of  his   mahal,  but   there   were  several   owners  of  the 
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mahal  Sheodial  Ram.  On  the  sale  of  the  whole  of  the  mahal 
AH  Mazhar  to  a  stranger,  Lala  Raj  Bahadur,  the  owner  of 
mahal  Bhairon  Prasad,  sued  for  pre-emption. 

The  Courts  below  decreed  the  suit. 
The  defendant  appealed. 

Sir  Walter  Colvin  (with  him  Ghulam  Mujtaba\  for  the 
appellant  submitted  that  as  the  chapter  in  which  the  pre- 
emption clause  occurred  gave  a  right  of  pre-emption  to  the 
owners  of  the  mahal  only  and  not  to  the  owners  of  the  village, 
the  owners  of  one  inahal  had  no  right  to  any  property  situate 
in  the  other  mahal  When  partition  was  made  and  the  village 
divided  into  mahals^  the  owners  of  the  different  mahals  did  not 
intend  to  keep  the  old  custom  intact.  If  they  had  wished 
so,  they  would  have  adopted  the  same  language  in  the  new 
wajib'Ul-arZy  but  they  did  not  do  so  and  so  they  clearly  intend- 
ed to  abrogate  the  custom.  He  further  submitted  that  the 
owners  of  the  first  two  mahals  were  at  the  time  the  sole  pro- 
prietors and  so  the  expressions  in  the  new  wajib-ul-arses  were 
their  views  only  and  it  was  not  an  official  record  of  a  local 
custom.     He  relied  on 

Uman  Parshadv,  Gandharp  Singh^  [1887]  L.  R.,  14  I.  A.,  127  at  p.  134. 

Sapruadhwaja  Prasad  v.  Garuraddhwaja  Prasad^  [1892]  I.  L.  R., 
15  AIl.,147  at  p.  166. 

Jattnan  Bibi,  v.  Mir  AH  Husain,  [1898]  A.  W.  N.  89. 

Goinnd  Ram  v.  Masetullah  Khan^  [1907]  A.  W.  N.  39 

Durga  Charan  Banerji  (with  him  J,  N.  Chandri  and 
fang  Bahadur  Lai),  for  the  resp^>ndent  submitted  that  the 
old  wajib'Ul-ars  was  a  record  of  custom  and  not  of  a  con- 
tract, and  in  the  new  wajib-ul-arz,  the  owners  of  the  first  two 
mahals  adopted  that  custom.  They  never  said  that  they  were 
creating  a  new  custom,  but  simply  adopted  the  old  custom. 
If  there  were  such  a  custom,  all  the  sharers  of  the  village 
would  be  governed  by  it.     He  relied  on 

•  Auseri  Lai  v.  Ram  Bhajan,  [1905]  I-  L-  R-i  27  All.,  602. 
There  was  no  question  of  a  sole   proprietor   recording  a  new 
custom.     The  proprietor  simply  declared  that  he  wanted  the 
old  custom  to  continue. 

Sir  Walter  Colvin  was  not  heard  in  reply. 
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The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J,  This  is  an  appeal  against  a  decree  of  the 
District  Judge  of  Allahabad,  affirming  a  decree  of  the  Sub- 
ordinate Judge.  The  suit  was  brought  by  the  plaintiff  Lala 
Raj  Bahadur  for  possession  of  a  mahal,  situate  in  the  district 
of  Allahabad  to  which  he  claimed  to  be  entitled  by  right  of 
pre-emption.  The  mahal  in  question  formed  part  of  the  vil- 
lage of  Barauli  which  up  to  the  year  1887  formed  a  perfect 
mahal.  In  the  year  1887,  it  was  sub-divided  into  three  mahals 
by  perfect  partition.  These  mahals  are  (i)  mahal  Ali  Mazhar 
(2)  Bhairon  Parshad  and  (3)  Sheodial  Ram.  On  partition,  Ali 
Mazhar  fell  to  the  lot  of  one  proprietor,  as  did  also  Bhairon 
Parshad.  Both  these  mahals  were  in  fact  called  after  the 
names  of  the  proprietors.  In  the  mahal  Sheodial  Ram  there 
were  numerous  shane-holders.  Prior  to  the  partition  of  the 
village,  it  is  said  that  a  custom  of  pre-emption  prevailed,  which 
is  set  out  in  the  wajib-ul-arz  prepared  in  the  year  1870.  In 
the  portion  of  this  wajib-ul-arz,  which  treats  of  the  rights  of 
the  owners  of  the  village,  it  is  provided  in  regard  to  pre-emp- 
tion that  if  a  sharer  wishes  to  transfer  his  share  by  sale  or  mort- 
gage, he  can  do  so  first  to  co-sharers,  descended  from  a  common 
ancestor,  then  to  other  t:o-sharers  in  the  village,  and  in  case  of 
refusal  by  them,  to  strangers.  On  the  partition  three  new 
wajib'Ul-arzes  were  prepared,  one  for  each  of  the  new  mahals. 
In  the  wajib'Ul-ars  for  mahal  Ali  Mazher,  Chapter  II  deals 
with  the  rights  of  the  owners  of  the  mahal.  It  is  to  be  noticed 
that  it  is  not  with  the  rights  of  the  owners  of  the  village  but 
with  the  rights  of  the  owners  of  that  mahal.  This  shows  that 
the  wajib-ul-ars  was  intended  to  apply  to  that  mahal  alone. 
Notwithstanding  that  there  was  only  one  proprietor  of  that 
mahal  we  find  that,  through  carelessness  or  oversight,  a  provi- 
sion in  regard  to  pre-emption  was  introduced,  which  is  similar 
in  its  language  to  that  contained  in  the  original  wajib-ul-ars 
of  the  parent  village.  Carelessness  in  the  preparation  of  this 
wajib'Ul-arz  is  disclosed  in  its  opening  words,  in  which  it  is 
stated  that  the  wajib-ul-arz  was  prepared  after  partition,  and 
the  signatures  of  the  sharers,  showing  their  consent,  were 
affixed  to  it.  There  being  only  one  proprietor  of  the  mahal, 
it  is  obvious  that  this  introduction  is  entirely  erroneous,  In 
the  third  paragraph  of  the  wajib-ul-arz^  the  proprietor,  therein 
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described  as  zamindar,  makes  provision  as  to  what  should  be 
done  in  the  case  of  a  transfer  of  the  estate.  The  words  of  the 
wajib'Ul-arz  are  as  follows  : — **  If  the  zamindar  wish  to  transfer 
by  sale  or  mortgage  the  entire  or  a  portion  of  his  share,  he 
can  transfer  it  first  to  the  co-sharers,  descended  from  a  common 
ancestor,  then  to  other  co-sharers  in  the  village,  and  then  in 
case  they  refuse,  to  a  stranger."  The  language  of  the  wajib-ul- 
arz  of  the  mahal  Bhairon  Parshad  is  similar,  but  when  we 
come  to  the  wajib-ul-arz  of  the  remaining  mahal  Sheodial 
Ram,  in  which  there  were  a  number  of  co-sharers,  we  find  a 
different  provision  as  to  pre-emption  embodied  in  it.  The 
provision  as  to  pre-emption  in  it  is  as  follows  : — "  Should  any 
pattidar  wish  to  transfer  by  sale  or  mortgage  the  entire  or  a 
portion  of  his  share,  he  can  transfer  it  first  to  the  co-sharers, 
descended  from  the  common  ancestor,  then  to  other  pattidars, 
and  in  case  they  refuse,  to  a  stranger."  Here  it  will  be  noticed 
that  the  right  which  is  given  is  a  right  to  the  co-sharers  in 
that  mahal,  not  to  co-sharers  in  the  village,  to  pre-empt  in 
case  of  a  sale,  or  transfer.  Now  the  custom  introduced  by 
this  wajib'Ul-arz  is  undoubtedly  a  new  custom,  at  variance 
with  the  old  custom.  The  wajib-ul-arz  shows  conclusively 
that  so  far  as  the  co-sharers  in  that  mahal  are  concerned,  they 
abrogated  and  refused  to  recognize  the  previously  existing 
custom  and  adopted  a  new  one  of  their  own  making,  which 
must  be  treated  as  a  new  contract  between  them.  The  pro- 
prietors of  the  other  mahals  were  no  parties  to  this  arrange- 
ment. 

The  respondent  in  the  present  appeal  is  the  sole  owner  of 
the  mahal  described  as  Bhairon  Parshad,  and  he  seeks  to 
pre-empt  a  sale  of  the  mahal  known  as  Ali  Mazher  on  the 
ground,  as  he  alleges,  that  the  old  custom  has  not  been  ab- 
rogated but  is  still  a  subsisting  custom.  It  is  admitted  by  Mr. 
Durga  Charan  Banerji,  the  learned  advocate  for  the  respondents, 
that  any  right,  which  he  has,  is  not  one  created  by  contract  as 
the  learned  District  Judge  seemed  to  think,  but  he  relies  upon 
the  old  custom  as  a  custom  still  prevailing.  We  think  that 
upon  the  perfect  partition  of  the  village,  so  far  as  regards  the 
two  mahals  of  Ali  Mazher  and  Bhairon  Parshad,  the  old  custom 
must  be  deemed  to  have  been  abrogated,  these  mahals  respect- 
ively having  come  into  the  possession  and  ownership  of  single 
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proprietors,  and  that  those  proprietors  had  no  right,  whatsoever, 
to  introduce  into  the  wajib-ul-arzes  any  provision,  which  should 
either  control  their  own  rights  or  the  rights  of  their  successors 
over  the  property,     This  matter  was  dealt  with  by  their  Lord- 
ships of  the  Privy   Council,   in  the  case  of  Uman  Parshad  v. 
Gandharp  Singhy  (^).     Their  Lordships  there  intimated  that  a 
wajib'uharz  ought   not  to  be  entered  on  the  record  as  a  mere 
expression  of  the  views  of  a  proprietor  of  an  estate,  and  they 
expressed   their  astonishment  that  the  Oudh  Courts  had  deli- 
berately stated  that  "  the  proprietor  has  the  right  to  enter   his 
own  views  upon  the  village  records,  and  have  them  recorded  as 
if  they  were  the  official  records  of  the  local  customs  "  (page  135 
of  the  judgment).     In  the  case  of  Superunddhwaja  Prasad  v. 
Garut addhwaja  Prasad  (*)  TVRRELL,  and    BLAIR    JJ.   had 
occasion  to  consider  this  question,  and  pointed  out  in  their 
judgment  that  it  was  never  intended  that  a  wajib-ul-arz  should 
be  used  as  an  indirect  means  of  giving  effect  to  the  wishes  of  a 
sole  proprietor,  with  regard  to  the  nature  of  his  tenure,  or  the 
mode  of  devolution  of  the  property,  which  should  obtain  after 
his  death.     Again  in  the  case  oi  Jaiinan  Bibi  versus  Mir  AH 
Husen  and  anotAer  (^)  one  of  us  sitting  with  Mr.  Justice  Dillon 
held  that  a  document  purporting  to  be  a  wajib-ul-arz^  which 
was  drawn  up  at  a  time  when  the  mahal,  to  which  it  related, 
was  owned  by  one  single  proprietor,  could  not  be  regarded  as 
any  evidence  of  a  custom  of  pre-emption  prevailing  in  that 
mahal. 

In  view  of  the  foregoing  facts  and  of  the  authorities  to  which 
we  have  referred,  we  are  of  opinion  that  the  wajib-ul-arzy 
which  has  been  relied  upon,  cannot  be  regarded  as  establishing 
or  as  bein^  evidence  of  a  custom  of  pre-emption  prevailing  in 
this  mahal.  This  decision  is  in  no  way  at  variance  with  the 
decision  of  this  court,  in  the  case  of  Auseri  Lai  and  others 
versus  Ram  Bhajan  Lai  and  others  (*).  We,  therefore,  allow 
this  appeal.  We  set  aside  the  decrees  of  both  the  lower  courts 
and  dismiss  the  suit  with  costs  in  all  courts  including  fees  in 
this  court  on  the  higher  scale. 


J.  B.  L. 

(i)  [1887]  L.  R.  14  I.  A.,  127. 
(3)  [1893]  A.  W.  N.,  89. 


Appeal  decreed. 

(2)  [1892]  I.  I.  R.,  15  AIL,  147. 
(4)  [1905]  I.  L.  R    27  All,  602, 
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ISMDAR  KHAN. 
versus 
AHMAD  HUSAIN  and  another.* 

Adverse  possession — Mortgagor  dispossessing  Mortgagee— proprietary 
rights  not  acquired^Mortgagee^  rights — rights  of  co-mortgagor 

By  adverse  possession  is  meant  possession  by  a  person  holding 
the  land  on  his  own  behalf  or  on  behalf  of  some  person  other  than 
the  true  owner,  the  true  owner  having  a  right  to  immediate  posses- 
sion. Where,  therefore,  one,  of  the  two  mortgagors  dispossesses  a 
usufructuary  mortgagee  at  a  time  when  the  mortgagors  were  not 
entitled  to  immediate  possession  and  remains  in  possession  for  a 
period  of  twelve  years  he  does  not  acquire  full  proprietary  rights. 
He  only  acquires  the  mortgagee's  rights  which  are  rights  of  a 
limited  nature  and  only  these  rights  vest  in  him.  Muhammad 
Husain  v.  Muichand  I.  L.  R.,  27  All,  39 q  ;  Chinto  \.  Janki  I.  L.  R., 
18  Bom.,  51  ;  Bejoy  Chandra  v.  Kally  Prosunno  I.  L.  R.,  3  CaL, 
327  ;  referred  to. 

When  a  mortgagor  acquires  such  a  possession  against  the  mort- 
gagee his  co-mortgagor  can  recover  possession  of  his  share  only 
by  redeeming  him.  Vilhoba  v.  Ganga  Ram  12  Bom.  H.  C.  180 
referred  ta 

Second  appeal  against  the  decree  of  Maulyi  Saiyid 
Tajammul  Husain,  Subordinate  Judge  of  Ghazipur,  con- 
firming a  decree  of  Babu  Hari  Mohan  Banerji,  Munsif. 

Suit  for  possession  of  Zemindari  property. 

The   material   facts   appear   from   the  judgment. 
M.  L.  Agarwala^  for    the    appellants. 
M.    Ishap    KhaUy    for    the  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Banerji  J.  This  appeal  and  the  connected  appeal  No.  997 
arise  out  of  a  suit  brought  by  the  plaintiff  Ahmed  Husain 
for  possession  of  9  bighas  and  odd  biswas  of  land,  being  3/5th 
of  1 5  bighas  and  odd,  and  for  mesne  profits.  The  said  land 
forms  part  of  a  larger  quantity  of  land  which  was  the  holding 
at  fixed  rates  of  one  Rashida  Bibi  and  was  mortgaged  by  her 
under  two  mortgages  one  executed  in  favour  of  Bahadur 
AH  and  Saddat  Beg  and  the  other  in  favour  of  Aiyam  Uddin 
Khan.  The  mortgages  were  usufructuary  and  the  mortgagees 
were  put  in  possession.  Rashida  Bibi  died  leaving  as  her 
heirs  her  daughters  Najman  Bibi  and  Rabuan  Bibi  who  sold 
•♦  S.  A.  No.  998  of  1905. 
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their  equity  of  redemption  to  the  plaintiff  Ahmad  Husain 
and  to  the  first  defendant  Ismdar  Khan  on  the  21st  of  June 
1877.  The  former  was  the  purchaser  of  a  three-fifth  share 
and  the  latter  of  the  remainder.  Other  transactions  relating 
to  the  property  took  place  subsequently  to  which  it  is  not 
necessary  to  refer  for  the  purposes  of  these  appeals.  The 
plaintiff  claimed  possession  of  his  three-fifths  share  in  the 
land  in  question  on  the  allegation  that  the  defendant  Ismdar 
Khan  had  wrongfully  dispossessed  the  mortgagees  and  taken 
possession  not  only  of  his  own  share  but  also  of  the  share  of 
the  plaintiff.  The  suit  was  resisted  on  various  grounds  the 
main  plea  being  that  the  claim  was  barred  by  limitation.  The 
court  of  first  instance  overruled  this  plea  and  made  a  decree 
in  the  plaintiflf's  favour  for  possession  but  dismissed  the  claim 
for  mesne  profits.  This  decree  having  been  affirmed  by  the 
lower  appellate  court  these  two  appeals  have  been  preferred, 
one  by  the  plaintiff  and  the  other  by  the  defendants.  The 
plaintiff  appeals  against  the  portion  of  the  decree  which  dis- 
misses his  claim  for  mesne  profits.  The  defendant's  appeal 
relate  to  the  remainder  of  the  claim.  The  contentions  urged 
on  behalf  of  the  defendants  are  that  they  have  held  possession 
for  more  than  twelve  years  adversely  to  the  plaintiff  and  the 
claim  is  therefore  time-barred  and  that  in  any  case  the  plaintiff 
cannot  obtain  possession  without  redeeming  the  defendants. 

Upon  issues  being  referred  by  us  to  the  court  below  that 
court  has  found  that  the  mortgagees  were  dispossessed  by 
Ismdar  Khan,  defendant,  in  June  1878  but  that  he  never 
denied  the  plaintiffs  title  but  on  the  contrary  admitted  it  in  a 
written  statement  and  in  a  deposition.  We  have  examined 
the  written  statement  and  the  deposition  referred  to  and  are  of 
opinion  that  they  do  not  contain  any  admission  of  title.  We 
must,  however,  accept  the  findings  that  the  defendants  dispos- 
sessed the  mortgagees  in  June  1878  and  that  they  never  speci- 
fically denied  the  plaintiffs  title. 

As  the  defendants  wrongfully  dispossessed  the  mortgagees 
and  themselves  took  possession,  their  possession  was  undoubt- 
edly adverse  to  the  mortgagees  and  as  this  adverse  possession 
has  continued  for  a  longer  period  than  twelve  years  the  right 
of  the  mortgagees  has  under  section  28  of  the  Limitation  Act 
become  extinct  and  has  vested  in  the  defendants.     The  pos- 
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session  of  the  mortgagees  was  not  full  proprietary  possession 
but  was  possession  of  a  limited  nature.  It  is  this  possession 
of  which  they  were  deprived  by  the  defendants ;  so  that  the 
adverse  possession  of  the  defendants  was  also  of  a  limited 
character  and  had  the  effect  of  extinguishing  the  limited 
interests  of  the  mortgagees  and  vesting  those  interests  in  the 
defendants.  The  possession  of  the  defendants  was  not  there- 
fore adverse  to  the  plaintiff.  There  may  be  cases  in  which 
adverse  possession  against  the  mortgagee  would  also  be  ad- 
verse possession  against  the  mortgagor,  for  example  where  the 
mortgagor  is  entitled  to  immediate  possession  or  where  the 
fK)ssession  of  the  trespasser  is  coupled  with  a  denial  of  the  title  of 
the  mortgagor.  But  as  held  in  MuAam/nadHusain  v.  Mulchand 
(*X  following  Chinto  v.  Janki  (*)  that  possession  obtained 
by  the  ouster  of  a  mortgagee  in  possession  in  not  necessarily 
adverse  to  the  mortgagor  also.  In  the  present  case  it  has 
been  found  that  the  title  of  the  plaintiff  was  never  denied  by 
the  defendants.  It  is  also  an  admitted  fact  that  when  the 
defendants  took  possession  the  persons  entitled  to  remain  in 
possession  were  the  mortgagees  and  not  the  mortgagors  and 
that  the  mortgage  was  unsatisfied.  As  the  plaintiff  had  there- 
fore no  right  to  immediate  possession  the  defendants  cannot 
be  held  to  have  been  in  possession  adversely  to  the  plaintiff. 
As  observed  by  Mr.  Justice  Markby  in  Bejoy  Chunder  Banerjee 
v.  Kally  Prosonno  Mookerjee  (*)  by  adverse  possession  is 
meant  possession  by  a  person  holding  the  land  on  his  own 
behalf  or  on  behalf  of  some  person  other  than  the  true  owner, 
the  true  owner  having  a  right  to  immediate  possession.  We 
are  therefore  unable  to  accept  the  defendant's  contention  that 
their  possession  is  adverse  to  the  plaintiff  and  that  the  claim 
b  time  barred. 

We  are  however  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover  possession  without  redeeming  the  mortgages  to 
which  his  share  is  subject.  As  we  have  already  pointed  out, 
the  defendants  by  virtue  of  their  adverse  possession  against 
the  mortgagees  acquired  the  rights  of  the  mortgagees  and,  as 
held  in  Vithoba  v.  Ganga  Ram  (*),  succeeded  only  to  such 
estate  as  the  mortgagees  possessed.     The  plaintiff  therefore 

(i)  [1905I  1.  L.  R.,  27  AIL,  395.  (2)  [1892]  I.  L.  R.,  18  Bom.,  51. 

(3)    ["878]  I.  L.  R.,  Cal.,  327.  (4)  12  B.  H.  C.  R.,  180  A.  C.  J. 

XI 


Civil. 

1907. 

ISMDAR  Khan 

V. 

Ahmad  Husain. 
Banerji^J. 


Digitized  by 


Google 


88 


HIGH  COURT. 


[A.  L.  J.  R, 


Civil. 

1907. 

IsMDAR  Khan 

V. 

Ahmad  Husain. 
Banerjiy  J, 


Civil. 

1908. 

January  g, 

Stanley,  C.  J. 

BURKITT,  J. 


can  only  redeem  the  defendant,  his  equity  of  redemption  being 
unaffected  by  the  possession  of  the  defendants.  The  ouster  of 
the  mortgagees  by  the  defendants  did  not  entitle  the  plaintiff 
to  re-enter  into  possession.  A  similar  view  was  held  by 
Fulton  J.  in  Chinto  \.  Janki  (*).  It  is  true  the  position  of  the 
defendants  is  that  of  co-mortgagors  but  that  circumstance 
does  not,  in  our  opinion,  make  any  difference  so  far  as  the 
interests  of  the  plaintiff  are  concerned,  it  being  an  admitted 
fact  that  the  mortgages  have  not  been  discharged.  The  claim 
for  possession  was  not  therefore  maintainable.  As  the  plain- 
tiff did  not  seek  to  redeem  the  mortgages  the  suit  as  brought 
ought  to  have  been  dismissed.  This  will  not  preclude  the 
plaintiff  from  bringing'a  properly  framed  suit  for  redemption. 
We  accordingly  allow  this  appeal  and  setting  aside  the  decree 
of  the  court  below  dismiss  the  plaintiff's  suit.  Having  regard 
to  the  circumstances  of  the  case  and  the  conduct  of  the  parties 

we  direct  that  they  abide  their  own  costs  in  all  courts. 

Appeal  decreed, 
(i)    [1892]  I.  L.  R.,  18  Bom.,  51,  54. 

BANKA  MAL  and  OTHERS 
versus 

SHIAM    LAL  AND  OTHERS.* 

Suit  for  profits  of  partnership— Partnership  entered  into  at  Lahore—Busi- 
ness carried  on  at  Hansi— Plaintiffs  residents  of  Khurja — Alleged  con- 
tract to  remit  profits  to  the  plaintiff  s  place  of  residence  not  proved— 
Code  of  Civil  Procedure  (Act  XIV  of  1882),  s,  20, 

Section  20,  Code  of  Civil  Procedure,  enables  the  Court  tostay  a  suit 
upon  application  made  for  that  purpose.  It  does  not  empower 
the  Court  to  entertain  a  suit  which  otherwise  it  would  have  no 
jurisdiction  to  entertain. 

A  partership  was  entered  into  at  Lahore,  and  the  firm  was  carry- 
ing on  the  business  at  Hansi  in  the  Panjab.  Plaintiffs  were  part- 
ners of  the  firm  residing  at  Khurja  in  the  United  Provinces.  They 
brought  a  suit  for  their  shares  of  the  profits  in  the  Court  at  Aligarh 
on  the  basis  of  an  alleged  special  contract  by  virtue  of  which  their 
share;; of  the  profits  had  been  agreed  to  be  remitted  to  Khurja. 
The  alleged  contract  was  not  proved.  Held^  that  the  Court  below 
ought  not  to  have  entertained  the  suit  and  should  have  returned 
the  plaint  for  presentation  to  the  proper  Court 
First  Appeal  from  a  decree  of  the  Subordinate  Judge 
of  Aligarh. 

Suit  for  money. 

♦  F.  A.  296  of  1905. 
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The  Court  below  decreed  the  suit. 

The  Defendants  appealed. 

Sundar  Lai  (with  him  /.  N.  Chaudrt)^  for  the  appellants. 

B,  E,  O'Conor  (with  him   Motilal  Nehru),  for    the    res- 
pondents. 

Stanley,  C.  J. — The  suit  which  has  given  rise  to  this 
appeal  was  brought  by  two  partners  for  shares  of  the  profits  of 
a  partnership  for  the  years  1959  and  i960  sambat,  carried  on 
by  the  firm  at  Hansi  in  the  district  of  Hissar  in  the  Punjab. 
The  plaintiffs  are  the  owners  of  a  two  anna  share  in  the  part- 
nership and  reside  at  Khurja  in  the  United  Provinces.  The 
partnership  was  entered  into  at  Lahore  and  the  business 
is  carried  on  as  we  have  said  at  Hansi.  The  only  reason 
for  the  institution  of  the  suit  in  these  Provinces,  according 
to  the  plaint,  is  that  a  special  contract  was  entered  into 
between  the  partners  whereby  the  plaintiffs'  share  of  the 
profits  was  payable  at  Khurja,  which  is  in  the  district  of 
Bulandshahr  within  the  Aligarh  judgeship,  in  these  Provinces. 
The  only  evidence,  adduced  in  support  of  the  plaintiffs' 
allegation  that  there  was  such  special  contract,  is  that 
of  the  plaintiff  Bansidhar  who  in  the  course  of  his  evidence 
made  the  bold  statement  that  "it  was  agreed  to  pay  the 
profits  to  us  (the  plaintiffs)  at  Khurja."  It  is  sought  to 
support  this  alleged  agreement  by  evidence  that  profits  were 
as  a  matter  of  fact  remitted  to  the  plaintiffs  at  Khurja  and 
this  is  not  denied.  The  learned  Subordinate  Judge  came 
to  the  conclusion  upon  the  evidence  that  there  was  no 
such  special  agreement  as  was  alleged  by  Bansidhar,  but 
he  entertained  the  suit  on  the  ground  that  in  the  course 
of  the  litigation,  an  application  was  made  to  the  Court 
by  the  defendants  for  a  stay  of  proceedings  under  section  20 
of  the  Code  of  Civil  Procedure  and  that,  that  application  was 
refused  by  his  predecessor  on  the  9th  of  July  1904,  and  no 
appeal  was  preferred  from  the  order  then  passed.  He  held 
in  view  of  this  ruling  on  the  application  so  made  under  section 
30  that  the  defendants  had  "  no  longer  any  right  to  say  that 
the  suit  is  not  cognizable  by  this  court"  It  appears  to  us  that 
section  20  has  no  application.  That  section  merely  enables 
the  court  to  whom  an  application  for  a  stay  of  proceedings  \% 
made  to  stay  the  proceedings  either  finally  or  till  further  order, 
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and  to  make  such  other  order  as  it  thinks  fit  as  to  the  costs. 
It  does  not  empower  the  court  to  entertain  a  suit  which  other- 
wise it  would  have  no  jurisdiction  to  entertain.     We,  therefore, 
have  to  consider  and  determine  whether  as  a  matter  of  fact  the 
special  agreement  alleged  by  the  plaintiffs  was  established  by 
the  evidence.     As  we  have  said  the  court  below  held  that  there 
was  no  evidence  upon  which  it  could  act.     We  have  pointed 
out  that  the  only  evidence,  namely,  that  of  Bansidhar,  one  of 
the  plaintiffs,  in  support  of  the  alleged  special  contract,  was  not 
believed.     As  against  it  we  have  before  us  the  evidence  of 
Banka   Mal   and   Kirpa   Ram,  both  of  whom  positively  assert 
that  no  such  agreement  was  entered   into.      Bansidhar  him- 
self in   his  evidence,   says  that  Shamlal,  Banka  Mal  and  we 
were  present  at  the  time  the  agreement  was   made  and   that 
at   that   time  there  was   no  other  defendant  present,  except 
Banka  Mal.     Even  if  it  was   agreed   between   these   parties 
that   the   plaintiffs*   share  of  the  profits   should   be  sent  to 
Khurja,   this  agreement   would   not   be    binding    upon    the 
partners   who   were   not   present   at   the  time  and  who  were 
no  parties  to  it.     But  in  addition  to  this  it  is   proved   beyond 
any  doubt  that  a  deed  of  partnership  was  drawn  up  and  exe- 
cuted and  any  agreement   outside  that  deed   would   not  be 
binding  upon  the  partners  other  than  those  who  entered  into 
it.     We  agree  with  the  court  below  that  there  was  no   special 
agreement.     This  being  so  the  court  below  ought  not  to  have 
entertained   the  suit ;    so  soon   as   it  came  to  a  finding  that 
there  was  no  special  agreement  entered   into   at   the  time   of 
the   partnership   for   payment  of  the  share  of  the  plaintiffs  at 
Khurja,  he  ought  to  have  held  that  he  had  no  jurisdiction   to 
decide  the  suit  and   to   have   handed  the  plaint  back  to  the 
plaintiffs  for  presentation  in  the  proper  court. 

We  accordingly  allow  the  appeal,  set  aside  the  decree  of 
the  court  below  with  costs  in  both  courts,  including  fees  in 
this  Court  on  the  higher  scale,  and  we  pass  the  order  which 
the  court  below  ought  to  have  passed  when  it  found 
that  the  special  agreement  had  not  been  proved ;  that  is  we 
direct  that  the  plaint  be  handed  back  to  the  plaintiffs  to  be 
presented  in  the  proper  court.  .  As  a  result  of  our  ruling 
the  objeetions  filed  under  section  561  of  the  Code  of  Civil 
Procedure  fall  to  the  ground.  Appeal  decreed. 
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NAND  KISHORE. 

versus 

ANWAR  HUSAIN  and  another.* 

Registered  lease — Condition  for  paytmnt  in  adv.ince—  Validity  of  payments 
in  advance  as  against  an  auction  purchaser. 

Bona  fide  payment  of  rent   in  advance  by  lessees  to  the  lessor 

under  the  condition  of  a  registered  lease  before  sale  of  the  property 

is  binding  upon  the  purchaser  as   the  lease  being  a   registered    one 

it  is  his  duty  to   make  enquiries  whether  any  payment  was   made 

under  its  terms. 

Second  appeal   from   the   decree  of  D.    R.    Lyle   Esq., 

District  Judge  of  Moradabad   reversing  a  decree  of  Ajudhia 

Prasad  Esq.,  Assistant  Collector. 

Sajjad  Husain  was  the  owner  of  certain  immoveable  property. 
On  1st  September  1898,  he  leased  the  property  to  Anwar 
Husain,  respondent,  for  10  years,  with  a  condition  that  the  les- 
see would  have  to  make  payments  of  rent  in  advance  if  required 
by  the  lessor  to  do  so.  On  25th  December  1902,  Anwar 
Husain  paid  Rs.  1,520  to  Sajjad  Husain  under  a  receipt, 
as  payment  of  rent  in  advance.  In  1903  Nand  Kishore, 
appellant,  purchased  the  property  partly  by  private  sale 
and  partly  at  auction  held  in  execution  of  a  simple  money 
decree,  and  in  1904  sued  the  leases  in  the  Revenue  Court  for 
arrears  of  rent  due  after  the  date  of  sale.  The  defendant 
lessee  pleaded  payment  in  advance  in  good  faith  to  the  former 
proprietor  before  the  plaintiffs  purchase,  in  accordance  with 
the  terms  of  the  registered  lease  of  1 898.  The  suit  was  decreed 
by  the  court  of  first  instance.  On  appeal  by  the  lessee, 
the  decree  was  set  aside,  and  the  suit  was  dismissed. 

Plaintiff  appealed. 

Sir  Walter  Colvin  (with  him  W,  K,  Porter  and  Girdhari  Lai 
Agarwala),  for  the  appellant. 

Abdul  Majid,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  question  for  determination  in  this 
litigation  is  a  novel  one.  One  Sajjad  Husain  was  the  owner 
of  certain  property  at  or  prior  to  the  year  1898.  On  the  2nd 
of  September  of  that  year,  he  granted  a  lease  to  the  defendant 

*  S.  A.  881  of  1905. 
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Civil.  ^^  portion  of  this  property  for  a  term  of  lo  years,  that  is  from 

,~  ^306  to  13 1 5  fasli  (inclusive).     The  lease  contains  a  very  un- 

:  usual  provision  to  the  effect  that  if  at  any  time  during  the  cur- 

Nand  Kishore     rency  of  the  lease,  the  lessor  should  demand  any  portion  of  the 
Anwar  Husain     rent  in  advance  from  the  lessee,  the   latter   would    be   bound 
Stanley^  C.J.      ^^   P^^   '^   ^"  obtaining  a  receipt.     The  lease  was  registered 
and  is  not  disputed  here.     On   the   25th   of  December    1902 
a   sum   of  Rs.    1,520   was   paid    in    advance  for  rent  by  the 
lessee  to  the  lessor,  on  demand  made  by   the   lessor,   in   pur- 
suance of  the  provision  in  the  lease  to  which  we  have  referred. 
This  payment,  it  is  found,  satisfied   the   rent   payable   up   to 
the  end   of  13 14  F.     On  the  20th  of  October  1903,  the  plain- 
tiff appellant  purchased   the   property   so   leased,   at   a  sale 
in   execution   of  a   decree   obtained   against  Sajjad  Husain. 
He  instituted  the  suit,  out  of  which   this   appeal   has   arisen, 
for   recovery   of  the   rent  for  the  years  13 11  and  part  of  13 12 
fasli,  which  had   been    already    paid.     He   was   met   by   the 
defence    that    the   rent   for   that   period   had   already   been 
paid  to   Sajjad    Husain,   under   the   provision    in   the   lease. 
The   question   is   whether   under   such  circumstances,  this  is 
a  good  defence  to  the  suit.     As  we  have  said,  the   lease   is   a 
registered    document,    and   the   plaintiff  appellant   must   be 
deemed  to   have  purchased    with   knowledge   of  it.     It   was 
open   to  him   when   he   was   contemplating  the  purchase,  to 
make  inquiry  of  the  lessor  or   lessee,   as   to   whether   or   not 
any  rent  had  been  paid  in  advance  according  to  the  provision 
in  the  lease.     He  appears  to  have   neglected    to   do   so   and 
purchased  the  property,  no   doubt  in  the  belief  that  he  would 
be  entitled  to  the  rent  from   the  date  of  purchase,   for  the 
remainder  of  the  term,   but   for  the  fact  that  the  lease  was 
a  registered  document  and  that  the  rent  had  been   paid  bona- 
fide,   in   advance,   in   accordance  with  the  condition  in  it,  the 
plaintiff  would  probably  have  been  in  a  position  to   establish 
his  claim,  but  in  view  of  the  fact  that  the  lease  was  registered 
and  that  payment  of  the   rent   claimed   had   been    made,   in 
accordance  with  it  bona  fide,  before  the  date  of  the  plaintiff's 
purchase,  we    are   unable   to   dissent   from   the   decision   of 
the   learned    Disti   :t   Judge.      The  payment  of  rent  before  it 
becomes  due  is  not  ordinarily  a   fulfilment   of  the   obligation 
imposed   by  a  covenant  to  pay  rent,  but  is  in  fact  an  advance 
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to  the  lessor  with  an  agreement  on  his  part  that  when  the 
rent  becomes  due,  such  advance  will  be  treated  as  a  fulfilment 
of  the  obligation  to  pay  the  rent.  (See  Nicholls  v.  Saunders 
{}),  We  must  hold  in  view  of  the  facts  in  this  case  that  the 
rent,  sought  to  be  recovered  in  this  suit,  was  satisfied  pursuant 
to  the  provisions  of  the  lease  by  the  advance  previously  made. 
The  plaintiff  appellant  cannot  complain,  inasmuch  as  he  did 
not  take  the  precaution  of  making  inquiry  as  to  whether  or 
not  any  money  had  been  paid  in  advance,  as  provided  for 
by  the  document.  We,  therefore,  dismiss  the  appeal  with  costs 
including  fees  in  this  Court  on  the  higher  scale. 

Appeal  dismissed, 
(i)  L.  R.  5  C.  P.,  589. 
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LACHMI  AND  ANOTHER 

versus 

GANGA  DIN  and  others.* 

Joint  property —Co'Sharer  building  on  part  of  the  property  without  permis- 
sion of  other  joint  owners — No  direct  loss — Injunction. 

One  of  several  joint  owners  of  land  is  not  entitled  to  erect  a  build- 
ing on  the  joint  property,  without  the  consent  of  the  other  joint 
owners,  notwithstanding  that  the  erection  of  such  building  might 
cause  no  direct  loss  to  the  other  joint  owners.  If  one  co- 
sharer  builds  without  consent  on  the  joint  land,  a  mandatory  injunc- 
tion ought  to  be  granted.  Shadi  v.  Anup  Singh,  I.  L.  R.,  12 
All.,  436;  Najju  Khan  v.  Imtiaz-ud-din,  I.  L.  R.,  18  All.,  115, 
followed. 

Judgment  of  RICHARDS,  J.,  reversed. 

Appeal  under  section  10  Letters  Patent   against  the  deci- 
sion of  Richards,  J. 

The  facts  appear  from  the  judgment  of 

Richards,  J. — In  this  case  the  plaintiffs  and  defendants  were  co-sharers 
in  certain  zamindari  property.  The  defendants  built  some  pacca  rooms 
on  land  which  has  been  found  to  be,  and  undoubtedly  is,  the  joint  pro- 
perty of  the  co-sharers.  Strictly  speaking  the  defendants  had  no  right 
to  build  these  rooms,  and  the  plaintiffs  were  within  their  right  in  institut- 
ing the  present  suit.  It  has  been  found,  however,  and  I  have  not  the  least 
doubt  that  the  finding  is  correct,  that  the  buildings  in  question  were  made 
on  part  of  the  joint  property  which  adjoined  the  defendants'  house,  on 
land  which  had  been  in  the  use  of  the  defendants,  and  which  had  not 
*  L.  P.  A.  37  of  1907. 
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been  in  the  use  of  the  plaintiffs.  Except  so  far  as  the  building  of  these 
rooms  might  be  an  assertion  of  ai  adverse  title  in  tha  defendants  against 
the  plaintiffs,  the  erection  of  the  buildings  caused  no  injury  or  damage 
to  the  plaintiffs.  This  being  the  case,  and  it  clearly  appearing  from  the 
judgment  of  the  lower  appellate  court  that  the  defendants  are  given  no 
exclusive  right  to  the  land  on  which  the  buildings  have  been  erected,  the 
case  resolves  itself  into  a  question  whether  or  not  a  mandatory  injunction 
should  issue  for  the  demolition  of  these  buildings.  If  it  were  clear  that 
the  plaintiffs  had  stood  by  and  allowed  the  erections  to  be  made  >vithout 
complaint,  and  if  it  were  also  clear  that  the  defendants  never  set  up  any 
adverse  title,  I  think  the  plaintiffs  suit  should  have  been  dismissed  with 
costs.  It,  however,  appears  that  very  shortly  after  the  erection  of  the 
buildings,' the  suit  was  instituted,  and  there  is  an  allegation  in  the  plaint 
that  the  defendants  were  warned  that  thsy  must  not  build.  If  I  were 
certain  that  the  defendants  had  really  made  the  case  that  the  plot  of  land 
was  not  joint  property,  I  would  be  obliged  to  allow  the  present  appeal. 
However,  after  careful  consideration  of  the  judgments  of  both  the  lower 
courts,  I  have  come  to  the  conclusion  that  the  case,  put  forward  by  the 
defendants,  was  that  they  and  their  predecessors  had  been  for  many  years 
using  this  particular  plot  This  case  is  probably  quite  true.  But  such 
user  would  never  have  given  them  the  right  to  the  particular  plot  as 
against  the  other  co-sharers.  In  partition,  if  ever  the  property  came  to 
be  partitioned,  this  plot,  like  all  the  rest  of  joint  property,  would  form  por- 
tion of  the  joint  property,  and  would  be  partitioned  ^according  to  the  law 
regulating  partition,  notwithstanding  for  any  number  of  years  it  had  been 
separately  enjoyed.  I  have  com 3  to  thi  conclusion  not  without  some 
hesitation  that  I  oaglu  not  to  disturb  the  decision  of  the  lower  appellate 
court.  As,  however,  the  defendants,  in  form  at  least,  did  put  forward  the 
case  of  adverse  possession,  and  as  in  that  view  the  litigation  may  have 
become  necessary,  so  that  the  plaintiffs  should  never  be  able  to  allege 
that  the  property  in  question  was  any  t'lingf  other  thin  joint  property,  I 
think  the  plaintiffs  ought  to  get  their  costs  in  the  court  of  first  instance, 
and  also  in  the  lower  appellate  court.  No  costs  will  be  given  to  either 
side  of  this  appeal.  I,  accordingly,  modify  the  decree  of  the  court  below  by 
directing  that  the  plaintiffs  will  be  paid,  by  the  defendants,  the  costs  in  the 
court  of  first  instance  and  in  the  lower  appellate  court  Each  party  will 
abide  their  own  costs  in  this  court  In  other  respects,  I  dismiss  the 
appeal. 

Plaintiffs  appealed. 

Girdhari  Lai  Agarwala,  for  the  appellants,  submitted  that 
one  co-sharer  had  no  right  to  build  on  the  joint  land,  without 
the  consent  or  acquiescence  of  the  other  co-sharers,  even,  if  there 
was  no  injury  done  to  other  co-sharers  by  the  building.  He 
added  that  the  promptitude  with  which  the  plaintiffs  sought 
the  assistance  of  law,  the  present  suit  having  been  instituted 
within  a  week  of  the  commencement  of  the  erections  corn- 
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plained  of,  gave  the  plaintiffs  a  right  to  have  the  con- 
structions removed.  The  circumstance,  that  the  land  in  dis- 
pute had  been  in  exclusive  use  of  the  defendants,  gave  them 
no  right  to  make  the  constructions.  He  relied  on  the  Full 
Bench  case  of 

Skadi  V.  Anup  Singh^  [1890]  I.  L.  K.,  12  All.,  436. 
The  respondents  were  not  represented. 
The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J. — The  facts  of  this  case  are  few  and  simple. 
The  plaintiffs  and  the  defendants  are  admittedly  joint  owners 
of  a  certain  village,  or  part  of  a  village.  This  has  been  found 
by  the  courts  below.  The  defendants,  on  a  portion  of  this 
village,  setting  up  an  adverse  claim,  erected  walls  which 
interfere  with  the  plaintifi's  rights.  .At  the  earliest  opportun- 
ity, the  plaintiff  objected  to  the  erection  of  these  walls,  but 
notwithstanding  their  opposition  to  the  building,  defendants 
proceeded  with  the  work,  and  in  consequence  the  suit,  out  of 
which  this  appeal  has  arisen,  for  a  mandatory  injunction  to 
restrain  the  defendants  from  building,  and  for  the  demolition 
of  the  walls,  was  instituted.  The  court  of  first  instance 
decreed  the  plaintiff's  claim,  but  upon  appeal  the  learned  Sub- 
ordinate Judge  reversed  the  decision  of  the  lower  court,  being 
of  opinion  that  inasmuch  as  the  land  had  been  in  the  use  of 
the  defendants  and  not  in  the  use  of  the  plaintiffs,  he,  in  the 
exercise  of  his  discretion,  was  entitled  to  refuse  the  injunction. 
An  appeal  was  preferred  to  this  Court.  The  learned  Judge, 
by  whom  the  appeal  was  heard,  had  some  hesitation  in  arriving 
at  his  conclusion.  He  says  "  I  have  come  to  the  conclusion 
not  without  some  hesitation  that  I  ought  not  to  disturb  the 
decision  of  the  lower  appellate  court "  and  he  affirmed  the 
decision  of  the  lower  appellate  court,  but  inasmuch  as  the 
defendants  put  forvvard  the  case  of  adverse  possession,  which 
rendered  the  litigation  necessary,  he  refused  to  give  to  either 
side  the  costs  of  the  appeal,  and  declared  the  plaintiff  entitled 
to  her  costs  in  the  court  of  first  instance,  and  also  in  the 
lower  appellate  court. 

Now  it  is  well  settled  in  this  Court  that  one  of  several  co- 
sharers  in  a  village  has  no  right  to  erect  buildings  upon 
common  land  against  the  wishes  of  the  other  co-sharers.     A 
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Full  Bench  in  the  case  of  Shaii  v.  Anup  Singh  {}\  held  that 
in  a  case  where  some  co-sharers  proceeded  to  erect  kachha 
buildings  upon  common  land,  and  another  co-sharer  objected 
to  this,  and  brought  a  suit  for  an  injunction,  he  was  entitled 
to  a  perf)etual  injunction  restraining  the  defendant  from 
proceeding  further  with  the  building,  and  directing  that  the 
building,  so  far  as  it  had  proceeded,  should  be  pulled  do\vn 
and  prohibiting  the  defendant  from  building  on  that  land 
as  exclusive  owner  at  any  future  time.  In  the  more  recent 
case  of  Najju  Khan  v  Imtiaz-ud-din  (*),  the  facts  of  which  are 
very  similar  to  those  of  the  case  before  the  Court,  a  Division 
Bench  held  that  one  of  several  joint  owners  of  land  is  not 
entitled  to  erect  a  building  upon  the  joint  property,  without 
the  consent  of  the  other  joint  owners,  notwithstanding  that 
the  erection  of  such  building  might  cause  no  direct  loss  to  the 
other  joint  owners.  In  the  judgment,  it  is  pertinently  ob- 
served. "  The  law  provides  a  legitimate  means  by  which  any 
co-sharer  may  obtain  partition.  The  law  does  not  favour 
one  co-sharer,  adversely  to  the  other  co-sharers,  making  a 
partition  in  his  own  favour,  and  selecting  the  portion  of  the 
land  he  likes  by  erecting  a  building  upon  it."  In  view  of 
these  decisions  and  bearing  in  mind  the  fact  that  the  plaintiff 
lost  no  time  in  raising  his  objection  to  the  erection  of  the 
buildings,  we  think  that  the  decrees  of  our  learned  brother 
and  also  of  the  lower  appellate  court  cannot  be  maintained. 
We  accordingly  set  aside  these  decrees,  and  restore  the  decree 
of  the  court  of  first  instance  with  costs  in  all  Courts. 

Appeal  decreed. 
(i)    [1890]  I.  L.  R.,  12  AIL,  436.      (2)    [1890]  1-  I-  R.,  18  AIL,  115 

RAJ  NATH  SINGH 

versus 
PALTU   AND  OTHERS.* 
Vendor  and  purchaser— Non-payment  of  consideration — Rights  of 
Purchaser — Equities. 

Mere  non-payment  of  purchase  money  does  not  prevent  the 
passing  of  the  ownership  of  the  purchased  property  from  the  vendor 
to  the  purchaser,  and  the  purchaser,  notwithstanding  such  non-pay- 
ment can  maintain  a  suit  for  possession.  Shib  Lai  v.  Bhagwan 
Das,  I.LR.,  II  AIL,  244;  [/med  Mai  v.  Davu  ,  I.  L,  R.,  23  Bom., 
525  referred  to. 
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A  court  is  entitled  to  pass  a  decree  in  favour  of  the  plaintiff  for 
possession,  subject  to  the  equities  which  exist  in  favour  of  the 
defendant 

Second  appeal  against  the  decree  of  L.  Marshall  Esq., 
District  Judge  of  Banda,  affirming  a  decree  of  Saiyed 
Hamid  Husain,  Munsif  of  Hamirpur. 

Suit  for  possession  of  property. 

The  facts  appear  from  the  judgment. 
y.  A^.  Cluiudri^  for  the  appellant. 
J,  N,  Mukerji,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  is  a  second  appeal  against  a   decree 
of  the   lower   appellate   court   dismissing  the  plaintifiTs  suit 
for  recovery  of  possession  of  a  4  pie  share  in  a  village.     This 
share   was  conveyed   to   the   plaintiff  by  a  sale-deed  of  the 
6th  of  May  1898  which  was  duly  registered.     Possession  was 
not  obtained,    and    the   present   suit   was  therefore  brought. 
In  his  plaint,  the  plaintiff  alleged  that  the   full   consideration 
for   the   sale,   namely,    Rs.  200  had  been  satisfied.     In  their 
defence,  the  defendants   alleged   that   the   consideration   had 
not  been  paid,   and  it  is  found  by  both  the  lower  courts  that 
this  was  so.      In  consequence   of  the  finding  that  no  portion 
of  the  consideration  had  been  paid,  the  learned  District  Judge 
had  held  that  there  was  in  fact  no  sale  of  the   property.      He 
observes   in   the  course   of  his  judgment      "Thus  not    any 
portion  of  the   consideration  has  been    paid.     Non-payment 
of  the   "promised   portion   would   not   invalidate  the  "sale" 
and    the   lower  court   has   recognized   this   principle.      But 
when    the   consideration    is   supposed   to   be   "part  paid  and 
part  promised"  and  not   even   the   "part   paid"   amount   has 
actually  been  paid,  the  provisions  of  section    54  of  the  Trans- 
fer of  Property  Act  have  not  been  fulfilled,  and  the  transac- 
tion connot  be  called  a  sale  at  all."  We  are  unable  to  agree 
with  the  learned  District  Judge  as  to  this.      According  to  the 
sale-deed  the  consideration  was  agreed  to  be  paid  as  follows : — 
Rs.  100  to  be  credited  in  part  payment  of  past  debts,    Rs.    20 
to   be   paid    in   cash    and   Rs.  80  the  balance  to  be  paid  to  a 
mortgagee  of  the  property.     Now  we   must   take   it,  on   the 
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findings,  that   no   portion   of  the   purchase  money  has  been 

"  paid  or  satisfied.     The  vendee  did    not   fulfill   his   obligation 

'9o^-  to   pay   it.      It   has  been  held  and  we  think  rightly  that  the 

Raj  Nath  Singh    non-payment  of  the  purchase  money  does  not  prevent   the 
Paltu.  passing  of  the  ownership  of  purchased   property   from    the 

vendor  to  the  purchaser  and  the  purchaser  notwithstanding 
such  non-payment  can  maintain  a  suit  for   possession  of  the 
property  (see  Shih  Lai  v.  Bhagwan  Das  (^).     It  was  so  held 
also  in  thecase  of  Vmed Mai Motiram  v.  Davu  Bin  Dhondiba,{}) 
and  again  in  the  case  of  .SVi^^V  v.  Namdati^^)  in  which  the  evid- 
ence showed  that  there  was  a  bona  fide  sale  of  property  by   the 
defendant   to   the   plaintiffs  and  it    was  held  that  this  sale 
was  a  completed   transaction,  notwithstanding  the  fact  that 
no  portion  of  the  consideration  had  been  paid,  and  that  the 
only  remedy  of  the  vendor  for  the  consideration  was  a  suit 
for  recovery  of  the  amount  of  it.     We  think,  therefore,  that  the 
courts  below  were  wrong  in  dismissing  the  plaintiff's  claim. 
In  the  case  of  Shib  Lai  v.  Bhagwan  Das,  to  which  we  have 
referred,  it  was  laid  down  by  Mahmood  J.,  rightly,  we  think, 
that  equities  may  exist  in  favour  of  defendant  to  a  suit  like 
the  present  one,  so  as  to  subject  the  decree  to  restrictions 
and  conditions  appropriate  to  the  circumstances  of  the  case. 
Here,  there  is  such  an  equity  arising  out  of  the  non-payment  of 
the   purchase   money   by  the  plaintiff,  and  regard  ought  to  be 
paid  to  it  in  any  decree  which  the  court  may  pass.     Accord- 
ingly we  allow  the  appeal.     We  set  aside  the  decrees  of  both 
the  lower  courts  and   we  order  and  direct  that  if  within  six 
months  from  this  date  the  plaintiff  pay  to  the  defendants 
the  sum  of  Rs.  200  the  amount  of  the  purchase  money,  the 
property  mentioned  in  the  plaint  be  delivered  to  him,   but  in 
default  of  such   payment,  the  plaintiff  shall  forfeit  his  right 
to  recover  the  property.     If  the   plaintiff  do   not    pay   the 
purchase  money  within  the  time  aforesaid,  his  suit  will  stand 
dismissed  with  costs  in  all  courts.     If  he,  however,  do   pay 
the  purchase  money  within  such  period,  then  in  view  of  the 
fact  that  the  plaintiff  alleged  in  his  plaint  that  he  had   paid 
,  the   entire   of  the  purchase  money  contrary   to  the  fact,  we 
think  that  both  parties  should   abide  their  own  costs  in   the 
(I)  [1888]  I.  L.  R.,  II  AIL,  244.  (2)  [1899]  I.  L.  R.,  23  Bom.,  525. 

(3)    1878I  I.  L.  R.,  2  Bom.,  547. 
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courts  below,  and  we  order  accordingly.  As  to  the  costs  of 
this  appeal,  the  plaintiff,  we  think,  if  he  pay  the  purchase 
money,  is  entitled  1 3  them  and  w5  so  order,  fees  being  cal- 
culated on  the  higher  scale. 

Appeal  decreed. 
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GANGA  DEI 

versus 

BADAM   AND  OTHERS.* 

L'in.iij*'d  and  tenxnt — Tenmfs  right  to  trees  on  the  holding — Injunction. 

The  presumption  of  law,  and  the  general  rule  in  the  absence  of 
custom,  is  that  the  property  in  timber  on  a  tenant's  holding  vests 
in  the  zamindar,  and  that  the  tenant  has  no  right  to  cut  and  remove 
such  timber.  But,  in  the  absence  of  custom  or  of  a  contract  to  the 
contrary,  a  zamindar  has  no  right  to  interfere  with  the  enjoyment 
by  his  tenant  of  tha  trees  upDn  his  holding  as  long  as  the  relation 
of  landlord  and  tenant  subsists. 

Hence  where  the  courts  below  granted  to  the  plaintiff,  zamindar, 
an  injunction  to  restrain  the  tenants  from  offering  obstruction  to 
the  cutting  down,  and  removal  of  the  trees  upon  the  holding,  held 
(affirming  the  judgment  of  Richards  J.)  that  the  injunction  was 
improper,  and  had  been  rightly  refused. 

Appeal  under  section  10  of  the  Letters  Patent  against  the 
judgment  of  Richards,  J. 

The  material  facts  appear  from  the  judgment  of  Richards,  J. 
which  is  reported  at  page  452  of  the  Allahabad  Law 
Journal,  Reports,  Vol.  IV. 

Durga  Charan  Banerjiy  for  the  appellant. 

R.  Malcomson^  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  plaintiff  appellant  is*a  Zamindar 
and  as  such  instituted  the  suit,  out  of  which  this  appeal  has 
arisen,  for  a  declaration  of  her  title  to  the  trees  growing  on 
the  cultivated  and  uncultivated  land  in  Mauza  Kanchanpur, 
in  the  possession  of  the  defendants  who  are  her  tenants.  She 
also  prayed  for  a  perpetual  injunction,  prohibiting  the  defend- 

*  L.  P.  A.,  No.  49  of '07. 
XIII 
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ants  from  offering  any  obstruction  to  the  cutting  down  and 
removal  by  her  of  the  trees  on  tlieir  holdings.     The  defend- 
ants set  up  a  right  by  custom  to  cut  the  trees  in   question, 
but   this   plea   was   rejected,   and  a  declaration   of  title  was 
given  to  the  plaintiff  appellant  as  prayed   for  in   her   plaint 
The  two  lower  courts  also  granted  to  the  plaintiff  appellant 
the  relief  which  was  claimed  by  way  of  injunction,  but    upon 
appeal   our   brother   RICHARDS    reversed   their   decrees   and 
allowed  the  appeal   in   respect  of  the  injunction.     From  this 
decision    the   present   appeal    has   been   preferred  under  the 
Letters  Patent.     We  are  of  opinion  that  the  learned  Judge 
of  this  court   was  perfectly  right  in  the  decision  at  which  he 
arrived.     The  presumption   of  law,  and   the  general   rule   in 
the  absence  of  custom,  is  that  the  property  in  timber  on  a 
tenant's  holding  vests  in  the  zamindar  and   that  the  tenant 
has  no  right  to  cut  and  remove  such  timber.     But  it  appears 
to  us  to  be  clear  that  in  the  absence  of  custom  or  of  a  con- 
tract to  the  contrary,  a  zamindar  has  no  right  to  interfere 
with  the  enjoyment  by  his  tenant  of  the  trees  upon   his  hold- 
ing as  long  as  the  relation  of  landlord  and  tenant  subsists. 
A  tenant  has  a  right  to  enjoy  all  the  benefits  of  the  growing 
timber  on  his  land  during  his  occupancy.     If  the  zamindar 
desires  to  have  the  privileges,  during   a   tenancy,    of  entering 
upon  his  tenant's  holding  and  cutting  down   and  removing 
timber,  he  must  procure  a  special  stipulation  from  his  tenant  in 
that  behalf.     In  the  case  of  Sheikh  Abdul  Rahman  v.  Dataram 
Bashee  {})  the  learned  Judges  laid  down  that  while  a  zamindar 
has  a  right  in  the  trees  which  the  court  should   maintain,  the 
tenant  has  a  right  to  enjoy  all  the  benefits  that  the  growing 
timber  may  afford  him  during  his  occupancy,   but    has   no 
power  to  cut  down  the  timber,  and  convert  it  to  his  own  use. 
We  hold,  therefore,  that  our  learned   brother   was   correct   in 
his   decision   and   we   accordingly   dismiss   the   appeal    with 
costs. 


Appeal  dismissed. 


i\)[\m]  W.  R.,  367. 
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MAHADEO   PRASAD 

versus 

BINDESHRI   PRASAD* 

Guardian  ami  Wards  Act  ( VIII  of  \%^)—Rivai  ciaim  tints  for  guardian- 
skip — Arbitration — Power  to  refer  dispute  to  arbitration — Code  of 
Civil  Procedure^  (Act  XIV  of  i882\  section  647, 

Per  curiam — Rival  claimants,  to  be  appointed  as  guardian  of 
a  minor,  are  not  in  the  position  of  ordinary  litigants  and  cannot 
refer  the  matter  in  dispute  to  arbitration.  The  guiding  principle, 
in  appointing  guardian,  is  the  consideration  what  is  best  for  the 
welfare  of  a  minor. 

Per  Karamat  Husain,  J.— Section  647  of  the  Code  |of  Civil 
Procedure  deals  with  procedure  and  procedure  alone  and  does  not 
touch  the  substantive  law  of  arbitration.  The  consent  of  parties,  in 
a  proceeding  for  appointment  of  guardian,  does  not  give  the  Judge 
any  power  to  refer  the  matter  to  arbitration. 

The  respondent,  Bindeshri  Prasad,  and  Kedarnath  minor 
were  brothers.  For  .sometime  about  a  year  previous  to  these 
proceedings,  Kedarnath  went  to  live  with  his  father-in-law, 
Mahadeo  Prasad,  owing  to  the  alleged  ill-treatment  by  his 
brother.  Mahadeo  Prasad,  as  next  friend  of  Kedarnath  minor, 
irtstituted  a  suit  for  partition  against  Bindeshri  Prasad,  in  the 
Court  of  the  Subordinate  Judge.  A  question  arose  in  the  .suit 
whether  the  minor,  Kedarnath  was  duly  represented  by 
Mahadeo,  and  the  Subordinate  Judge  directed  that  Mahadeo 
Prasad  should  obtain  a  certificate  of  guardianship  from  the  Di.s- 
trict  Judge.  Bindeshri  Prasad  and  Mahadeo  Prasad  put  in  sepa- 
rate petitions  for  their  appointment  as  guardian  of  the  minor. 
While  the  case  was  pending  in  the  District  Court,  both  parties 
made  an  application  that  the  matter  be  referred  to  the  decision 
of  Kumar  Bharat  Singh,  whom  they  named  as  arbitrator.  The 
arbitrator  decided  that  the  respondent  be  appointed  guardian 
of  minor's  person  and  property.  The  District  Judge,  acting 
u(x>n  this  award,  appointed   the  applicant  as  guardian. 

The  opposite  party,  the  father-in-law,  appealed. 

Kedarnath  (^for  Satyn  Chander  Mukerjee),  for  the  appellant. 
I  submit  that  this  being  a  matter  for  the  appointment  of  a 
guardian,  could  not  be  referred  to  arbitration. 
*F.  A-  F.  O.  71  of  1907. 
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Civil  (Aikman,  J. — How  do  you  get  over  section  647  of  the  Civil 

1008  Procedure  Code  ?) 

Mah\deo  Prasad        That  section  only   makes  the  procedure  prescribed  in  the 

V.  Code  applicable  to  the  proceeding's,  so  far  as  possible.     But 

Prasad.  tfie  point  that  I  raise  is  a  point  of  jurisdiction.     Under  Hindu 

Law,  the  King  is  the  guardian  of  all  minors,  (Mayne's  Hindu 

Law,  section  211),  and  it  is  an  appointment  by  the  King  that 
vests  the  guardianship  in  the  relations  of  a  minor.  The  policy 
of  Act  Vni  of  1890,  is  to  the  same  effect. 

There  is  no  right  to  any  property  or  office  that  is 
fought  out  between  the  parties  to  a  proceeding  under  the 
Guardian  and  Wards  Act.  Each  party  to  such  a  proceeding 
.seeks  to  be  appointed  guardian.  Guardian  occupies  a  fiduciary 
relation  towards  his  ward.  (Section  20  of  Act  VIII  of  1890.) 
The  proceedings,  under  the  Act,  are  of  a  special  character. 
A  Judge  has  power  not  to  entertain  an  application  for  guardian- 
ship at  all.  (Section  11  of  Act  VHI  of  1890.)  There  is  no 
such  power  regarding  an  ordinary  civil  suit.  The  proceedings 
for  appointment  of  a  guardian  are  in  the  nature  of  proceedings 
mrem.  (Section  1 1  (I)  (a)  (iv)  of  Act  VIII  of  1890.)  There 
is  no  direct  authority  on  the  subject.  But  I  draw  the 
inference  by  analogy  to  cases  decided  under  other  acts. 
By  Act  No.  20  of  1863  courts  are  empowered  to  appoint 
managers  of  Religious  Endowments,  while  under  Act  No.  VIII 
of  1 890  they  are  empowered  to  appoint  Managers  to  the  estates 
of  infants.  It  is  a  power  of  appointment  that  is  vested  \\\ 
the  courts  under  both  Acts.  The  objects  of  both  the  Acts 
being  similar  the  following  case  is  in  point. 

Karedla  v.  Vemavarapa,  [1902]  I.  L.  R.,  26  Mad.,  361. 
There  is  a  total  absence  of  any  provision  to  refer  to  arbitra- 
tion, proceedings  under  Act  VIII  of  1890,  while  in  Act  XX  of 
1863,  there  is  an  express  provision  \x\  section  16,  to  refer  cer- 
tain matters  to  arbitration. 

In  matters  of  appointment  of  managers  whenever  Legis- 
lature  permitted  a  reference  to  arbitration  it  has  expressly 
done  so.  The  ab.sence  of  such  provision  in  Act  VI II  of 
1890  makes  it  clear  that  Legislature  never  contemplated  that 
the  District  Judge,  who  is  authorized  to  appoint  guardians  to 
infant's  estates,  should  delegate  his  duties  to  an  arbitrator. 
The  Judge  is  bound  to  consider  the  matter  himself. 
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L,  M.  Banerjiy  (for  S,  C.  Banerji)  for  the  respondent.  The 
question  is  whether  the  action  of  the  District  Judge  appointing 
an  arbitrator  is  correct.  This  is  not  a  case  of  passing  a  decree 
upon  the  award.  The  order  was  made  by  the  J  udge.  The  case 
is  distinguishable  from  the  cases  where  submission  as  to  the 
factum  of  the  will  is  referred  to  arbitration  by  an  executor 
and   a  caveator  as  in 

Ghallabhai  w  /Vrt/z^i/n // [ 1 896]  I.  L.  R.,  21  Bom.,  335,  at  340. 

l^he  reasoning  in  that  case  does  not  apply  and  the 
special  reason  for  the  rule  laid  down  by  Farran,  C.  J. 
is  given  at  pages  340  and  341.  The  court  has  a  power 
to  appoint  a  guardian,  who  is  not  the  legal  guardian,  if  it  is 
for  the  welfare  of  the  minor.  It  is  nothing  more  than  an 
irregularity  to  have  looked  at  the  award  of  the  arbitrator. 
There  was  no  evidence  before  the  court  and  the  court 
appointed  the  legal  guardian. 

The  following  judgments  were  delivered 

AIKMAN,  J. — This  is  an  appeal  from  an  order  of  the  learned 
District  Judge  of  Allahabad,  appointing  a  guardian  of  the 
person  and  property  of  a  minor,  named  Kedar  Nath,  under  the 
provisions  of  the  Guardians  and  Wards'  Act  1890.  The  appel- 
lant is  the  father-in-law  of  the  minor.  The  respondent,  who 
was  appointed  guardian  by  the  learned  Judge,  is  the  minor's 
elder  brother.  Each  of  the  parties  to  this  appeal  claimed 
to  be  apf)ointed  guardian.  It  appears  that  on  the  joint 
application  of  the  parties,  the  question  as  to  who  should  be 
apf>ointed  guardian  was  referred  to  the  arbitration  of  Kuar 
Bharat  Singh,  a  gentleman  against  whom  no  imputation  what- 
ever is  made.  It  app-ars  from  the  order  of*  the  learns  1  Jud^j^^ 
that  he  decided  the  queUion  as  to  who  should  h^  the  guardi- 
an solely  on  the  award  of  the  arbitrator.  In  appeal  here  it 
is  contended  that  under  Act  No.  VIII  of  1890,  the  District 
Judge  was  not  competent  to  refer  to  an  arbitrator  the  qu 3  >- 
tion  as  to  who  should  be  appointed  guardian.  In  my  opi- 
nion this  contention  must  prevail.  Some  special  Acts,  for 
instance,  the  Act  dealing  with  Religious  Endowments  No. 
XX  of  1863,  empower  a  court  to  refer  matters  in  difference 
to  arbitration.  No  such  power  is  given  in  the  Guardians 
and  Wards  Act,  and  it  is  easy  to  understand  why  this  should 
be  so.     When  there  are  rival  claimants  to  be  appointed  as 
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guardian  these  claimants  are  not  in  the  position  of  ordinary 
litigants  who  can  refer  any  matter  in  dispute  between  them 
to  a  tribunal  selected  by  themselves.  The  guiding  principle 
in  appointing  guardian  is  the  consideration  what  is  best  for 
the  welfare  of  the  minor.  In  my  opinion  the  intention  of 
the  law  is  that  the  question  as  to  who  is  the  best  guardian 
of  the  minor\s  interests  is  one  to  be  decided  by  the  court, 
and  that  a  court  cannot  delegate  its  functions  to  any  arbi- 
trator, however  competent  and  above  suspicion  that  arbitra- 
tor may  be.  If  rival  claimants  to  a  certificate  of  guardianship 
are  allowed  to  refer  the  dispute  between  them  to  an  arbitrator 
a  door  would  be  opened  to  collusion  and  the  interests  of 
minors  might  suffer.  For  these  reasons  I  am  of  opinion  that 
this  appeal  must  be  sustained. 

Karamat  Husain,  J. — This  is  an  appeal  from  an  order 
passed  by  the  learned  District  Judge  of  Allahabad  under  the 
Guardians  and  Wards  Act  No.  (VIII  of  1890).  The  facts 
are  these: — One  Bindeshri  Prasad,  the  managing  member 
of  a  joint  Hindu  family  governed  by  the  Mitakshara,  applied 
to  the  District  Judge  of  Allahabad,  u  nder  .section  10  of  the 
Guardians  and  Wards  Act  (No.  VIII  of  1890)  to  be  appoint- 
ed guardian  of  the  person  and  property  of  his  minor  brother. 
Kedarnath.  The  application  was  opposed  by  Sukhdeo  Ram 
and  Mahadeo  Prasad  gran  d-father  and  father  of  Kedar  Nath's 
wife,  Mu.s.sammat  Janki. 

The  learned  District  Judge,  with  the  consent  of  the  parties 
referred  the  matter  to  arbitration,  and  the  arbitrator  by  his 
award  dated  the  4th  March  1907  recommended  that  Bin- 
deshri Prasad  be  appointed  guardian  of  the  person  and 
property  of  Kedar  Nath.  In  accordance  with  this  award 
the  learned  District  Judge,  on  the  30th  of  April  1907  ap- 
pointed Bindeshri  to  be  the  guardian  of  the  person  and 
property  of  the  minor.  Mahadeo  Prasad  appeals  to  this 
court  against  this  order.  One  of  the  grounds  of  appeal  is 
that  the  learned  District  Judge  had  no  power  to  refer  the 
matter  to  arbitration  and  to  accept  the  award. 

This  objection  is  in  my  opinion  sound.  The  State  is  theore- 
tically the  guardian  of  all  its  minor  subjects.  As  an  old  writer 
observes  "the  law  protects  their  persons,  their  rights  and 
estates,  excuseth  their  laches  and  assists  them  in  their  plead- 
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ings ;  the  judges  are  their  counsellers,  the  jury  are  their  servants 
and  the  law  is  their  guardian  "  (Trevelyan  on  Law  relating  to 
Minors,  page  15).  The  State,  being  the  guardian  of  all  minor 
subjects,  del^ates  by  legislation  its  guardianship  to  such  of  its 
tribunals  as  it  deems  fit.  In  British  India,  the  guardianship  of 
the  person  and  property  of  minors  has  been  given  to  District 
courts,  and  they  have  been  authorized  to  appoint  guardians  in 
certain  specific  ways.  The  law  on  the  subject  is  now  contained 
in  the  Guardians  and  Wards  Act  (No.  VIII  of  1890).  The 
course  to  be  followed  by  the  District  court  in  appointing  or 
declaring  a  guardian  is  prescribed  in  sections  11  (i),  13,  17  and 
46.  Under  section  13,  it  shall  bear  such  evidence  as  may  be 
adduced  in   support  of  or  in   opposition  to   the   application. 

Under   section    17,  it   shall  be  guided  by   what appears 

to  be  for  the   welfare  of  the   minor.   Section  46  allows 

the  District  Court  to  call  upon  the  Collector  or  upon  any 
court  subordinate  to  it  for  a  report  on  any  matter  arising  in 
any  proceeding  under  the  Act  and  treat  the  report  as  evi- 
dence. 

Such  are  the  powers  given  by  the  Act  to  a  District  Court 
for  the  purpose  of  appointing  or  declaring  a  guardian  of  the 
person  or  the  property  of  a  minor.  There  is  nothing  in  the 
Act  to  authorize  a  District  Court  to  refer  the  question  of  the 
appointment  or  declaration  of  a  guardian  to  arbitration.  The 
learned  District  Judge  had,  therefore,  no  power  to  refer  that 
matter  to  arbitration. 

It  might  be  contended  that  section  647  of  the  Code  of  Civil 
Procedure  empowered  the  learned  District  Judge  to  make 
such  reference,  but  there  is  no  force  in  this  contention.  The 
section  in  my  opinion  deals  with  procedure  and  procedure 
alone  and  does  not  touch  the  substantive  law  of  arbitration. 
The  reference  by  the  learned  District  Judge  in  the  case  before 
me  was,  no  doubt,  made  with  the  consent  of  the  parties  but 
that  would  give  him  no  power.  Besides,  a  party  is  allowed 
by  law  to  submit  any  dispute  regarding  any  right  of  his  own 
to  arbitration,  but  the  question  of  guardianship  stands  upon 
a  different  footing  and  is  not  one  of  the  private  civil  rights  of 
any  private  person. 

For  the  above  reasons,  I  hold  that  the  course,  adopted  by 
the  learned  District  Judge,  was  contrary  to  law,  and  I  therefore 
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set  aside  his  order  and  remand  the  case  under  section  562  of 
the  Code  of  Civil  Procedure  with  directions  to  re-admit  the 
application  under  its  original  number  in  the  register  and  pro- 
ceed to  determine  it  in  accordance  with  law. 

By  the  Court. — The  appeal  is  allowed,  the  order  of  the 
learned  District  Judge  is  set  aside  and  the  case  is  remanded 
to  his  court  with  directions  to  re-admit  the  application  under 
its  original  number  in  the  register  and  proceed  to  determine 
it  according  to  law.  Costs  here  and  hitherto  w  ill  abide  the 
event. 

Appeal  decreed. 


SHEORAM  TIWARI 
versus 
THAKUR  PRASAD  and  others. 

Practice— Proceedings  on  Sunday  —whether  void—Ij}rd's  Day  Act — 
application  to  India. 

A  Munsif  went  on  an  inspection  on  Sunday.  While  there  the 
parties  entered  into  a  compromise  which  was  recorded  by  him  and 
a  decree  passed  on  the  spot.  Held  that  the  proceedings  of  the 
Munsif  were  not  vitiated  by  the  fact  that  they  were  taken  on  a 
Sunday.  Lords  Day  Act  does  not  apply  to  India.  Paramshook  v. 
Rasheed-ud-tiowiah,  7  Mad.,  H.  C.  R.,  285  referred  to. 

Appeal  under  section  X  of  the  Letters  Patent  from  the 
judgment  of  Griffin  J.,  confirming  a  decree  of  W.  D.  Burkitt 
Esq.,  District  Judge  of  Allahabad, 

Suit  for  possession  of  a  plot  of  land. 

The  facts  of  the  case  were  as  follows  : — 

The  Munsif  of  Allahabad  went  on  a  local  inspection  on  a 
Sunday,  and  while  he  was  on  the  disputed  premises,  some 
terms  of  compromise  were  agreed  upon  by  the  parties  which 
were  embodied  in  a  rubkar  of  the  Court  on  which  a  decree  was 
passed.  The  decree  was  impeached  on  the  ground  that  it  was 
void  as  it  had  been  passed  on  a  Sunday.  The  District  Judge 
held  that  technically  this  plea  was  valid,  but  as  the  decree  had 
been  passed  on  a  lawful  compromise,  no  appeal  lay.  In  second 
appeal  the  decree  of  the  District  Judge'was  confirmed  by 

Griffin,  J.— On  Sunday,  the  i8th  of  June  1905,  the  Munsif  made  an 
inspection   of  the   spot.     The  parties  came   to  a  compromise    which  was 
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embodied  in  a  rubkar.    The  Munsif  on  the  same  day  gave  a  decree  on  Civil. 

the  compromise.     The  defendant  appealed  to   the  District   Judge,    who, 

IQ07, 

while  upholding  the  defendant's   contention   that  the   decree   was   void,  __' 

having  been  passed  on  a  dies  non,  dismissed  it  on  other  grounds.  The  SheORAM  TlWARl 
defendant  appeals  to  this  Court  on  the  ground  that  the  decree,  being 
pass  id  on  a  Sanday,  was  null  and  void.  It  is  adniitted  that  there  is  no 
authority  of  this  Court  directly  be.iring  up  ):i  the  question  raised  in  this 
appeal.  I  am  referred  to  the  ruling  in  Ram  Diis  Chakarbati  v.  The  Official 
Liquiditor^  Cotton  Ginning  Company^  Limited^  Cawnpore,  (I.  L.  R.,  9 
AIL,  366).  I  am  asked  to  infer  from  this  ruling  that  a  decree  passed  on 
a  Sunday  should  be  held  null  and  void.  No  such  inference,  in  my  opinion 
is  warranted.  For  the  respondents  it  is  contended  that  the  Court  of  first 
instance  in  disposing  of  the  case  on  a  Sunday  committed  a  mere  irregula- 
rity, which  is  covered  by  the  provisions  of  section  578  of  the  Code  of  Civil 
Procedure.  The  proceedings  were  held  on  the  Sunday  by  consent  of 
parties.  I  am  of  opinion  that  under  these  circumstances  the  Munsif  in 
disposing  of  the  case  the  same  day  committed  merely  an  irregularity.  It 
is  not  shown  that  this  irregularity  affected  the  merits  of  the  case  or  that 
the  Munsif  had  no  jurisdiction. 

In  a  case  reported  in  Vol.  16  of  the  Weekly  Reporter  (Civil  Rulings), 
p.  230  ( Ununto  Ram  Chatterjee  v.  Protab  Chunder  Shiromonee)  the  objec- 
tion taken  was  against  the  admission  of  a  plaint  on  a  Sunday.  The 
objection  was  overruled. 

I  dismiss  the  appeal  with  costs. 

Defendant  appealed. 

Satya  Chandra  Mukerji,  for  the  appellant,  submitted  that 
Sunday  was  a  dies  noUy  and  no  judicial  work  could  be  done  by 
a  Civil  Court  on  that  day  under  section  i  S  of  the  Bengal  Civil 
Courts  Act  (XII  of  1887).  The  High  Court  at  Allahabad 
specified  certain  days  as  close  holidays  in  Civil  Courts  sub- 
ordinate to  it.  The  list  of  such  close  holidays  did  not  mention 
Sundays,  and  taking  the  list  for  1908,  only  those  Sundays 
were  specified  therein  which  were  to  be  observed  as  close 
holidays  for  any  other  cause. 

Ram  Das  v.  The  official  liquidator  [1887]  I.  L.  R.,  9  All.,  366. 
It  was  held  merely  that  the  functions  of  the  Courts  were 
suspended  on  close  holidays  for  the  convenience  of  the 
public  or  of  certain  communities,  and  if  those  functions  were 
exercised  on  such  days  by  consent  of  parties,  the  proceedings 
were  not  vitiated.  The  decision  proceeded  expressly  on  the 
ground  that  close  holidays  under  the  Bengal  Civil  Courts  Act 
were  not  dies  non,  and  they,  therefore,  did  not  take  into  con- 
sideration the   cases   decided    under  the    Lord's    Day   Act  in 
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England.  As  a  matter  of  fact  all  Courts  in  India  were  closed 
on  Sundays  but  not  under  the  Bengal  Civil  Courts  Act.  The 
presumption,  therefore,  was  that  they  were  closed  under  the 
Lord's  Day  Act.     The   remarks 

///  /Ae  Matter  of  E.  D.  Sinclair  [i%7^'\  2  N.  W.  P.  H.  C.  R.,  179. 
were  pure  obiter  dicta,  and  should  not  be  accepted  as 
conclusive.  Any  observations  regarding  the  legality  or  other- 
wise of  proceedings  taken  on  a  Sunday  were  not  necessary 
for  the  decision  of  that  case.  If  the  limitation  expired  on  a 
Sunday  the  plaint  could  be  presented  on  the  next  court   day, 

The  compromise  was  void  and  should  be  set  aside. 

Abdul  Majid,  for  the  respondent,  contended  that  the  Lord's 
Day  Act  did  not  apply  to  India.  That  Act  not  only  made 
all  judicial  proceedings  taken  on  a  Sunday  entirely  void,  but 
also  provided  that  all  contracts  entered  into  on  that  day  were 
invalid.  It  had  never  been  held  in  India  that  any  contract 
entered  into  by  natives  of  India  on  the  Sabbath  day  was 
void. 

Paramshook  v.  Rasheed-ood-dowlah^  7  M.  H.  C.  R.,  285. 
The  judgment  of  the  Court  was  delivered  by 
Stanley  C.  J. — We  are  of  opinion  that  the  proceeding  of 
the  Munsif  was  not  vitiated  by  the  fact  that  it  was  taken  on 
a  Sunday.  At  the  utmost  it  seems  to  us  that  the  proceeding 
may  have  been  irregular  but  that  any  irregularity  was  cured 
by  the  consent  of  the  parties.  It  is  not  necessary  for  us  to 
determine  whether  the  Lords  Day  Act  applies  to  this  country 
but  we  should  be  slow  to  hold  that  it  did,  as  it  would  be 
manifestly  inconvenient  to  do  so,  the  Act  being  entirely 
unsuited  to  the  circumstances  of  the  country.  We  may 
mention  that  in  the  case  of  Param  Shook  Dass  v.  Rasheed-ood- 
Dowlah  Bahadoor  and  other s{}\\\,  was  held  that  it  had  no 
application  in  this  country.  We  dismiss  the  appeal  with 
costs. 

Appeal  dismissed, 
(0      7  Mad.,  H.  C.  R.  285. 
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verstis 
ABDUL  LATIF  and  another* 
Cod^  of  Civil  Procedure  {Act  XIV  of  1882),  section  349, -Appeal— Order 
rejecting  application  for  rehearing  of  appeal  dismissed  under  section  S49' 
No  appeal  lies  against  an  order  refusing  to  re-admit  an  appeal 
rejected  on  the  ground  of  the  failure  of  the  appellant  to  furnish 
security  for  the  costs  of  the  respondent  under  section  549  of  the 
Code  of  Civil   Procedure.     Lekka  v.  Bhauna,  I.  L,  R.,  18  All,  315 
efcrred  to. 
Appeal  from  an  order  of  D.  R.  Lyle,  Esq.   District  Judge 
of  Moradabad. 

The  facts  were  as  follows  : — 

The  plaintiflf  obtained  a  decree  for  dower  against  the  first 
defendant  in  the  Court  of  the  Native  State  of  Rampur.  On 
the  basis  of  that  decree  she  instituted  the  present  suit  in  the 
Moradabad  Court  impleading  her  co-wife  as  a  defendant.  The 
suit  was  dismissed  by  the  Court  of  first  instance.  In  appeal 
the  plaintiff  was  required  to  furnish  security  on  or  before  the 
15th  of  December,  under  section  549  of  the  Code  of  Civil 
Procedure,  for  the  costs  of  the  respondent.  She  failed  to  furnish 
security  in  time  but  applied  for  extension  of  time,  on  the 
19th  December  but  her  appeal  was  rejected  on  the  20th  of 
December  1906.  On  the  isth  of  February  1907  she  applied 
for  the  restoration  of  the  appeal  offering  to  furnish  security, 
but  her  application  was  rejected. 
The  plaintiff  appealed. 

Tef  Bahadur  Sapru^  for  the  respondents,  raised  a  prelimi- 
nary objection  to  the  hearing  of  the  appeal.  He  submitted  that 
an  order  rejecting  an  appeal  under  section  549  of  the  Code  was 
not  appealable  either  as  a  decree  or  order.  An  appeal  was 
a  creature  of  statute  and  no  one  could  appeal  as  a  matter  of 
right  and  unless  the  Code  provided  for  an  appeal,  no  appeal 
lay.  Section  588  clause  27  provided  for  appeals  in  certain 
cases  specified  in  that  clause  but  there  was  no  mention  of 
appeals  against  orders  rejecting  appeals  on  failure,  to  furnish 
security  under  section  549,  C.  P.  C.  He  pointed  out  the 
difference  between  Ss.  381  and  549  and  urged  that  there  was 
nothing  like  this  second  clause  of  s.  381  in  s.  549  C  P.  C. 
Lekha  v.  Bhauna  [7<»p5]  I.  L.  R.,  18  All,  lou 

♦  F.  A.  F.  s.  24  of  1907. 
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Mohammad  ] shag,  (with  h\m  Abdul  Majtcf),  (or  the  appel- 
lant, submitted  that  an  order  rejecting  an  application  was 
appealable  under  section  588,  cl.  27.  Such  an  application 
was  made,  whether  rightly  or  wrongly,  and  was  rejected.  An 
appeal,  therefore,  lay.  An  application  for  restoration  of  the 
appeal  could  be  made. 

Balwant  Singh  v.  Daulat  Singh  [1886]  I.  L.  R.,  8  All.  315,  P.  C. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN.  J. — The  appellant  is  a  lady  residing  in  the 
Rampur  State,  that  is,  out  of  British  India.  She  brought  a 
suit  in  the  Court  of  the  Subordinate  Judge  of  Moradabad  to 
recover  a  sum  of  money  on  account  of  her  dower.  The  suit 
was  based  on  a  judgment  which  she  had  obtained  from  a 
Court  in  Rampur  against  her  husband,  the  respondent,  Abdul 
Latif  Khan.  Her  suit  was  dismissed.  She  appealed.  On  the 
application  of  the  respondent  she  was,  on  the  3rd  November 
1906,  ordered  by  the  appellate  Court  to  furnish  security  for 
costs,  under  the  provisions  of  section  549  of  the  Code  of  Civil 
Procedure.  The  15th  of  December  1906  was  the  time  fixed 
within  which  the  security  had  to  be  furnished.  The  appellant 
did  not  furnish  the  security  within  that  time.  On  the  19th 
of  December  1906  she  asked  for  an  extension  of  time  within 
which  to  file  the  security.  Although  the  time  had  expired, 
the  learned  Judge  had  authority  to  extend  the  time  [vide  the 
decision  of  the  Privy  Council,  in  Badri  Narain  v.  SJieo  Kuer. 
(1)].  Unfortunately,  for  the  appellant,  the  learned  Judge  refused 
to  extend  the  time.  He  sets  out  in  his  order,  of  the  19th  De- 
cember 1906,  that  the  appellant  had  fceen  allowed  six  weeks 
within  which  to  furnish  security.  This  he  considered  ample 
time,  and  he  remarks  that  no  attempt  was  made  to  have  had 
that  time  extended,  meaning  clearly,  no  attempt  within  the 
time  allowed.  He  adds  "I  see  no  sufficient  reason  for  allow- 
ing this  application  or  for  extending  the  time  allowed  and 
consequently  refuse  the  application." 

On  the  following  day  he  rejected  the  appeal  under  the  pro- 
visions of  section  549  of  the  Code  of  Civil  Procedure.  On 
the  iSth  of  February  the  appellant  presented  another  petition 
asking  to  be  allowed  to  deposit  security  and  that  the  appeal 
might  be  restored  to  its  original  number.  In  support  of  her 
(i)  [1890]  L.  R.,  17  I.  A,  I. 
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application  she  relied  on  a  decision  of  the  Privy  Council,  in 
Kuer  Balwant  Singh  v.  Kuer  Daulat  Singh  (*).     The  learned 
Judge  held  that  that  case   was  very   different  from  the  one 
with  which  he  had  to  deal  and  refused  to  restore  the  appeal. 
It  is  against  that  order  that  the  present  appeal  has  been   pre- 
ferred.    For  the  respondents  a  preliminary  objection  is  raised 
that  no  appeal  lies.     It  is  noticeable  that  there  is  no  provision 
in  the  Code  similar  to  that  contained  in  the  second  para- 
graph of  section  381  which  allows  a  plaintiff,  whose  suit  has 
been  dismissed   for  failure  to  furnish  security   for  costs,  to 
apply  for  an  order  to  set  the  dismissal  aside.     Nor  can   we 
find   in  the  Code  any  right  of  appeal  given  from  an  order  re- 
fusing to  readmit  an  appeal  under  the  circumstances  set  forth 
above.      In   reply  to  the  prehminary  objection   the  learned 
Vakil  for  the  appellant  relies  on  the  Privy  Council  decision 
cited  above.     The  facts  of  that  case  were  of  a  peculiar  nature 
and   in  our  opinion  the  learned  Judge  is  right  in  holding  that 
it  is  distinguishable  from  the  present  case.     We  were  com- 
pelled, therefore,  to  sustain  the  preliminary  objection.      At 
the  same  time  we  take  the  opportunity  of  expressing  our 
opinion  that  considering  the  serious  consequences  entailed  by 
an  order  under  section  549,  it  would  be  well  if  the  legislature 
should  consider  whether  it  is  not  advisable  to  embody   in  the 
new  Code  of  Civil   Procedure  some  provisions  -analogous  to 
that  contained  in  the  second  paragraph  of  section  381,  and   to 
give  a  right  of  appeal  from  orders  passed  under  section  549, 
but  a-,  the  law  at  present  stands  we  can  find  no  provision   in 
it  under  which  this  appeal  can  be  brought.     We  may  men- 
tion that  a  Full  Bench  of  this  Court  held  in  Lekha  v.  Bhauna 
(^)  that  an   order  rejecting   an   appeal   under  section  549  is 
not  appealable,  either  as  an  order  or  as   a  decree.     The  case 
may  be  a  hard  one,  but  under   the  circumstances  we  have  no 
alternative  but  to  sustain  the  respondent's  preliminary  objec- 
tion and  dismiss  the  appeal  which  we  hereby   do.     Under 
the  circumstances  of  the  case  we  make  no  order  as  to  costs. 


Civil. 

1908. 

FiROZ  Begam 

V, 

Abdul  Latif. 
Aikvian^  J. 


(2)  [1886]  L.  R.,  13  I.  A.,  57. 
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TEJPAL 
versus 
GIRDHARI  LAL* 

Mortgage— unregistered  deed— sale  of  the  property  hypothecated— Purchaser 
having  notice  of  the  mortgage— Property  preempted  by  the  defendant — 
whether  notice  to  preemptor, 

A  right  of  pre-emption  is  not  a  right  of  re-purchase  but  is  simply 
a  right  entitling  the  preemptor  to  be  substituted  for  the  vendee  as 
purchaser  and  to  stand  in  his  shoes  in  respect  of  all  the  rights  and 
obligations  arising  from  the  sale  under  which  he  derives  his  title. 
He  can  only  get  what  the  vendee  bargained  for. 

Where,  therefore,  a  vendee  purchases  with  notice  of  a  prior  un- 
registered encumbrance  and  the  property  is  preempted,  the  preemp- 
tor takes  subject  to  that  mortgage  even  if  the  existence  of  that 
mortgage  was  concealed  from  him. 

Second  Appeal  from  a  decree  of  A.  Rahman,  Esq.,  Subor- 
dinate Judge  of  Mainpuri,  modifying  a  decree  of  Babu  Gokul 
Prasad,  officiating  Munsif  of  Shikohabad. 

Suit  for  sale  upon  a  mortgage. 

The  material  facts  appear  from  the  judgment. 

/.  N.  Chandriy  for  the  appellant. 

Baldeo  Ram  Dave,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  suit  out  of  which  this  appeal  has 
arisen  was  brought  by  the  plaintiff  to  enforce  payment  of  a 
sumofRs.  129-3-0,  secured  by  a  mortgage  of  the  25th  of 
November  1900  by  sale,  if  necessary,  of  the  mortgaged  pro- 
perty. The  principal  amount  secured  by  the  mortgage  was 
Rs.  95,  and  therefore  the  mortgage  was  not  compulsarily  re- 
gisterable.  After  the  execution  of  this  mortgage,  namely,  on 
the  26th  of  January  1901,  the  mortgaged  property  was  sold 
by  Bharaich,  the  mortgagor,  to  Bhagwan  Singh,  Karan  Singh 
and  Tota  Ram,  and  the  purchase  deed,  in  their  favour,  was 
duly  registered.  At  the  date  of  the  sale,  the  purchasers  had 
notice  of  the  unregistered  mortgage,  and  therefore,  must  be 
taken  to  have  purchased  the  property  subject  to  it.  Subse- 
quently the  defendant  respondant,  Girdhari  Lai,  claimed  a  right 
to  preempt  this  sale  and  succeeded  in  his  claim  and  obtained 

S.  A.  608  of  1905. 


Digitized  by 


Google 


Vol.  V.J 


High  court. 


113 


possession  of  the  property.  The  plaintiff  then  brought  his 
suit,  and  it  was  defended  by  Girdhari  Lai  on  the  ground  that 
at  the  time  of  pre-emption,  he  had  no  notice  of  the  plaintiff's 
mortgage,  and  therefore  was  not  bound  by  it.  The  learned 
Munsif  held  that  the  defendant  appellant  purchased  subject 
to  all  the  liabilities  which  attached  to  the  property  in  the 
hands  of  the  vendees,  and  was  therefore  liable  to  satisfy  the 
mortgage.  On  appeal,  the  learned  Subordinate  Judge  reversed 
this  decision,  holding  that  the  pre-emptor  was  not  affected  by 
the  notice  of  the  mortgage  which  the  vendees  had,  that  he  nad 
no  knowledge  of  the  mortgage  when  he  pre-empted  the  sale, 
and  that  therefore  the  property  in  his  hands  was  not  liable  for 
the  mortgage  debt. 

From  this  decision,  the  appeal  now  before  us  was  preferred. 
On  behalf  of  the  respondent  reliance  was  placed  upon  S.  50 
of  the  Registration  Act,  which  provides  that  every  document 
of  the  kinds  mentioned  in  clauses  {a),  {b),  (/)  and  {d)  of  S.  17, 
which  include  a  deed  of  sale,  shall,  if  duly  registered,  take 
effect,  as  regards  the  property  comprised  therein,  against  every 
unregistered  document,  relating  to  the  same  property  and 
not  being  a  decree  or  order.  This  section,  it  has  been  fre- 
quently held,  does  not  protect  a  purchaser  who  purchased 
with  knowledge  of  an  unregistered  incumbrance.  Therefore 
it  is  clear  that  the  vendees  Bhagwan  Singh,  Tota  Ram  and 
Karan  Singh  were  liable  to  satisfy  Tej pal's  mortgage.  They, 
in  fact,  must  be  taken  to  have  purchased  the  property  subject 
to  the  mortgage. 

The  question  then  is,  is  the  pre-emptor  Girdhari  Lai  in  any 
better  position  than  the  vendees?  We  think  not,  and  for  this 
reason.  A  right  of  pre-emption  is  not  a  right  of  repurchase, 
but  is  simply  a  right  entitling  the  pre-emptor  to  be  substituted 
for  the  vendee  as  purchaser  and  to  stand  in  his  shoes  in  res- 
pect of  all  the  rights  and  obligations  arising  from  the  sale, 
under  which  he  derives  his  title.  A.  person,  who  chooses  to 
pre-empt,  therefore,  must  take  upon  him  the  burden  of  the 
obligations  subject  to  which  the  sale  was  made,  as  well  as  the 
benefits  accruing  therefrom.  In  other  words,  he  can  get  no 
more  than  that  for  which  the  vendee  bargained.  The  vendees 
in  this  case  acquired  the  property  subject  to  the  plaintiffs 
mortgage,  and  the  pre-emptor,  if  he  chooses  to  pre-empt,  must 
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also  take  subject  to  it.  The  pre-emptive  property  was  not  in 
fact  an  unencumbered  property,  but  one  subject  to  the  plaintifTs 
mortgage,  an  incumbrance  which  the  purchasers  were  liable  to 
satisfy  and  which  the  pre-emptor,  who  has  enforced  the  right  to 
have  his  name  substituted  as  purchaser,  must  we  think  satisfy. 
The  vendees  had  distinct  notice  of  the  incumbrance,  and  even  if 
they  concealed  their  knowledge  of  it  from  the  pre-emptor  they 
cannot  thereby  give  him  a  better  right  than  that  which  they 
themselves  possessed.  The  question  may  be  looked  at 
from  another  point  of  view.  The  consideration,  for  the  sale 
to  the  vendees,  was  not  alone  the  money  actually  paid  in  cash, 
but  also  the  amount  of  the  mortgage,  for  the  payment  of 
which  they  became  responsible.  In  holding  therefore  that 
the  pre-emptor  is  bound  to  satisfy  the  mortgage  debt  we 
simply  require  him  as  a  pre-emptor  to  pay  the  entire  of  the 
purchase  money.  It  is  well  settled  law  in  this  court  that  a 
pre-emptor  must  pre-empt  the  whole  of  the  bargain  between 
vendor  and  vendee  or  not  at  all.  He  cannot  take  a  portion 
of  it  only.  Here  part  of  the  bargain  was  that  the  vendees 
should  accept  the  liability  of  the  vendor,  in  respect  of  the 
plaintift's  mortgage.  Therefore  the  successful  pre-emptor  took 
subject  to  that  liability. 

For  these  reasons,  we  think  that  the  lower  appellate  Court 
was  wrong  in  reversing  the  decision  of  the  learned  Munsif. 
We  therefore  allow  the  appeal  set  aside  the  decree  of  the 
lower  appellate  Court,  and  restore  the  decree  of  the  Court  of 
first  instance  with  costs  in  all  courts.  We  extend  the  time 
for  payment  of  the  mortgage  debt  up  to  the  ist  of  April  next. 

Appeal  decreed. 


Digitized  by 


Google 


VOL  V.J 


HIGH  COURT. 


HS 


MURLI  SINGH 

versus 

JAI  SINGH  AND  ANOTHER.* 

Hindu  Lofw— Inheritance— Incurable  disease — Virulent  type— Contracting 
disease  after  inheritancey  effect  of, 

A  Hindu  is  not  divested  of  an  estate  if  after  inheriting  it,  he 
contracts  an  incurable  disease.  It  is  only  cases  of  virulent  and 
aggravated  type  of  an  incurable  disease  that  cause  inability  to 
inherit 

Second  appeal  against  the  decree  of  Babu  Khetra  Mohan 
Ghose,  Additional  District  Judge  of  Aligarh,  confirming  a 
decree  of  Babu  Daya  Nath,  Munsif. 

Suit  for  sale  upon  a  mortgage. 

Ganga  Ram  mortgaged  the  property  in  dispute  to  the 
plaintiflfs,  who  brought  this  suit  against  his  son  after  his 
death.  The  defendant  pleaded  that  his  father  was  a  leper 
and  had  no  right  to  the  property  and  therefore  the  mortgage 
was  invalid. 

The  courts  below  decreed  the  suit. 

Defendant  appealed. 

Gulzari  Lai,  for  the  appellant,  submitted  that  Ganga  Ram 
having  been  found  to  be  a  leper  at  the  date  of  the  mortgage, 
had  no  right  in  the  property,  and  was  not  competent  to  execute 
the  mortgage.  He  was  not  entitled  to  a  share  in  the  ancestral 
family  property.     He  relied  on 

fanardhan  v.  Gopal  Pandurang,  5  Bom.,  H.  C.  R.  A.  C,  145. 

Ram  Sahye  Dhukkut  v.  Lalla  Lajee  Sahye,  [1881]  I.  L.  R.,  8  Cal.,  149. 

The  respondents  were  not  represented. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J. — This  is   an    appeal  from  a  decree  of  the  Ad- 
ditional District  Judge  of   Aligarh,   affirming  a  decree  of  the 
Munsif  of  Bulandshahar.     The  suit  out  of  which  this  appeal 
arises,  was  brought  to  recover  money  secured  by  a  mortgage, 
*  S.  A.  365  of  1906. 
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executed  by  one  Ganga   Ram,  father  of  the  defendant,  Murli 
Singh,  on  the  2nd  March  1899.     Ganga  Ram  is  dead,  and  the 
suit  is  brought  against  his  son,    Murli  Singh,  and  the  widow 
of  Ganga  Ram.     Amongst  other  defences  to  the  suit,  a  plea 
was  put  forward  by  M  jrli  Sinjh  to  the  e.Tect  that  Ganga  Ram, 
executant  of  the  bond  had  become  a  lepar,  during  his  father's 
life-time  and   consequently  did  not  acquire  any  rights  in  the 
property    mortgaged.      The   courts   below   have   found   that 
Ganga  Ram  did  not  become  a  leper,  during  his  father  s  life- 
time and  consequently  did  not  acquire  any  right  in  the  pro- 
perty mortgaged.     The  court  below  found  that  Ganga  Ram 
did   not  become  a   leper,  until  after  his  father's  death,  and 
a  decree  was  passed  in  favour  of  the  plaintiffs.     Murli  Singh 
comes    here    in   second    appeal.      The    only    ground   urged 
before  us  is  that  when  Ganga  Ram   became  a  leper  after  his 
father's  death,  he  thereby  lost  all  rights  in  the  property,  he 
had  mortgaged.     No  plea  to  this  effect  is  put  forward  in  the 
written  statement.     Although  this  plea  is  one  of  those  to  be 
found  in  the  memorandum  of  appeal  to  the  lower  court,  it 
does  not  appear  to  have  been  urged    in  that  court,  as  it  is 
not  touched  in  the  judgment. 

In  our  opinion  this  plea  cannot  succeed.     In  the  first  place 
there  is  no  allegation  in  the  written  statement  as  to  the  nature 
of  leprosy  from  which  Ganga  Ram  suffered.     The  plea  is  based 
on  the  quotation  from   Yajnavalkya  to  be  found  in  chapter  II 
section  \o  placitum  i  of  the  Mitakshara.     There  it  is  said,  in 
dealing  with  the  subject  of  exclusion  from  inheritance,  that 
"  a  person  afflicted  with  an  incurable  disease,  as  well  as  others 
similarly    disqualified,  must   be   maintained  excluding  them, 
however,  from  participation."     As  remarked  by  Mayne  (Hindu 
Law  7th  Ed.,  para  595)  "Some  cases  of  leprosy  are  of  a  mild 
and  curable  form  whilst  others  are  of  a  virulant  and  aggravat- 
ed type  and  incurable.     It  is  only  the  latter  form   of  malady 
which  causes  inability  to  inherit".     Now  in  the  first  place, 
there  was  no  allegation  in  the  written  statement   that   the 
leprosy  from  which  Ganga   Ram  suffered  was  of  a  virulent 
and  incurable  type.     In  the  next  place,  we  have  not  been 
referred  to  any  authority  which  would  justify  us  in  holding 
that  a  Hindu,  after  succeeding  to  an  estate,  is  divested  of  this 
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estate  by  contracting  an  incurable  disease,  and  in  the  absence 
of  any  such  authority,  we  decline  to  hold  that  this  is  the  law. 
The  other  grounds,  in  the  memorandum  of  appeal  to  this 
Court,  were  not  ai^ued.  The  result  is  that  we  dismiss  the 
appeal  but  without  costs  as  the  respondents  are  not  re- 
presented. 
Q^  L.  Appeal  dismissed. 


ABDUL  RASHID 

verstis 
ABDUL  LATIF.* 
Res  judicata— CV?/^  of  Civil  Procedure  {Act  XIV  of  1882),  section  13, 
explanation  2— Agra  Tenancy  Act  (II  ofigoi),  sections  164,  ids- 
suit  for  profits— Mode  of  collection, 

A  suit  for  profits  by  one  co-sharer  against  another  was  dismissed 
in  1905  by  the  Assistant  Collector  as  barred  by  the  rule  of  res  judicata. 
This  decision  was  reversed  by  the  District  Judge  who  remanded  the 
case  under  section  562,  Code  of  Civil  Procedure.  The  decision  of 
the  District  Judge  was  affirmed  on  appeal  by  the  High  Court.  In 
second  appeal,  after  remand,  the  plea  of  res  judicata  was  again 
put  forward,  based  upon  certain  decisions  of  the  High  Court, 
barring  a  second  appeal  in  case  of  remand,  under  section  562,  Code 
of  Civil  Procedure,  under  the  Tenancy  Act,  and  also  based  upon 
two  other  decisions  between  the  same  parties  which  had  not  been 
set  up  on  the  previous  occasion.  Held,  that  the  decision  of  the 
District  Judge  became  final  and  its  effect  was  not  nullified  by  the 
decisions  subsequently  passed  as  to  the  right  of  appeal  As  to  the 
other  decisions,  they  not  having  been  relied  upon  before  the  District 
Judge  as  a  ground  of  defence,  could  not  be  now  set  up  under 
explanation  2  of  section  13,  Code  of  Civil  Procedure.  The  appellant 
not  only  miofht  but  ought  to  have  relied  upon  those  decisions  in  the 
previous  litigation. 

In  a  suit  under  section  164  of  the  Tenancy  Act,  only  the  actual 
collections,  made  by  the  defendant,  are  to  be  taken  into  account  in 
determining  the  amount  of  profits  due.  In  a  suit  like  the  present,  a 
plaintiff  is  not  entitled  to  have  profits  calculated  on  what  might 
have  been  collected  or  on  the  rates  paid  by  tenants  in  other  khewats^ 
for  lands  of  ^^tt  same  kind.  This  constitutes  the  distinction  between 
a  suit  of  this  nature  and  one  under  section  165,  Tenancy  Act. 

Second  appeal  from  a  decree  of  A.  Kendall  Esq.,  Addi- 
tional District  Judge  of  Meerut,  modifying  a  decree  of  the 
M,  Maqsud  AH  Khan  Assistant  Collector  first  class. 
*  S.  A.  977  of  1906. 
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Civil.  The  facts  of  the  case  appear  from  the  judgment. 

1908.  ^^  £^  Ryves  (with  him   Muhammad  Ishaq  and   Rahmat- 

Abdul  Rashid     ullak),  for  the  appellant. 

V. 

Abdul  L ATI F.  Abdtd  Raoof,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Aikman^J.  AlKMAN,  J. — This   appeal   arises  out  of  a   suit   brought  by 

one  co-sharer  against  another  under  the  provisions  of  section 
165  of  the  Agra  Tenancy  Act  to  recover  a  share  of  profits 
on  account  of  the  years  1307,  1308  and  1309  FaslL  The 
plaintiff  claimed  a  sum  of  Rs.  1292-9-4,  on  account  of  profits 
for  the  years  in  suit.  The  Assistant  Collector  passed  a 
decree  for  Rs.  194- 13-7  without  interest.  Both  parties  appeal- 
ed. The  appeal  of  the  defendant  was  dismissed.  On  the 
plaintiff's  appeal,  the  learned  Additional  Judge  varied  the 
decree  of  the  first  court  by  allowing  the  plaintiff*  Rs.  908,  on 
account  of  profits  for  the  years  in  suit,  together  with  interest 
at  the  rate  of  twelve  per  cent  per  annum,  on  the  amount 
decreed  up  to  the  date  of  suit,  and  future  interest  at  six  per 
cent.  The  defendant  comes  here  in  second  appeal.  It 
appears  that  this  suit  which  was  filed  so  long  ago,  as  the  26th 
January  1903,  was  at  first  dismissed  by  the  Assistant  Col- 
lector on  a  plea  of  res  judicata.  On  appeal,  the  learned 
District  Judge  reversed  the  decision  of  the  first  court,  and 
remanded  the  case  for  trial  on  the  merits,  under  the  provisions 
of  section  562  of  the  Code  of  Civil  Procedure.  Against  the 
order  of  remand,  an  appeal  was  preferred  to  this  court.  This 
appeal  was  disposed  of  by  a  Bench  of  two  judges,  on  the  8th 
of  April  1905,  the  order  of  the  District  Judge  being  confirmed. 
In  the  present  appeal,  the  defendant  again  put  forward  the 
same  plea  of  res  judicata,  which  had  been  previously  over- 
ruled. The  learned  counsel  for  the  appellant  contends  that 
as  it  has  been  held  in  the  case  of  Wilayet  Hussain  v.  Maha- 
raja Manindra  Chandra  Nundy,{})  and  in  a  subsequent  case 
Zahur  AH  v.  Sher  A/iy(^)  that  no  appeal  lies  from  an  order 
of  an  appellate  court  in  a  suit,  under  the  Agra  Tenancy  Act, 
remanding  a  case  for  trial  on  the  merits,  the  decision  of  this 
Court  of  the  8th  of  April  1905  was  u/tra  vires  and  should  be 

(I)  [1905]  A.  W.  N.  198.  (2)  [1906]  A.  W.  N.  5. 
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ignored.  We  cannot  accept  this  contention.  That  decision 
became  final  and  in  our  opinion  its  effect  is  not  nullified  by 
the  decisions  subsequently  passed  as  to  the  right  of  appeal. 
For  the  appellant,  reliance  is  also  placed  on  two  other  deci- 
sions which  it  is  contended,  bar  the  present  suit  by  the  prin- 
ciple of  res  judicata.  These  other  decisions  were  not  relied 
upon  as  a  ground  of  defence  when  the  case  was  last  before 
the  District  Judge  and  this  Court.  In  our  opinion,  we  ought 
not  to  allow  the  appellant  to  put  them  forward  now.  In  our 
judgment,  the  appellant  not  only  might  but  ought  to  have 
relied  upon  these  decisions  in  the  previous  litigation.  We 
hold  that  the  principle  of  explanation  2  of  section  13  of  the 
Code  of  Civil  Procedure  is  applicable.  We  are  of  opinion, 
then,  in  re^jar J  to  ths  first  plea  in  the  memorandum  of  appeal 
that  the  suit  is  not  barred  by  the  principle  of  res  judicata. 

The  second  ground  in  the  memorandum  of  appeal  here 
was  not  argued.  The  next  plea  urged  before  us  is  that  the 
lower  appellate  court  was  wrong  in  calculating  profits  at  an 
arbitrary  rate  of  rent,  which  wa>  neither  according  to  the 
recorded  rate  of  rent  nor  the  actual  collections  made  by  the 
defendant.  In  our  opinion,  this  plea  must  be  sustained.  We 
think  the  court  of  first  instance  was  right  in  holding  that 
in  a  suit  of  this  nature,  only  the  actual  collections  made  by 
the  defendant,  are  to  be  taken  into  account,  in  determining 
the  amount  of  profits  due.  The  suit,  as  said  at  the  outset, 
is  under  section  165  of  the  Tenancy  Act,  and  it  will  be  noted 
that  this  section  contains  no  provision  similar  to  that  which 
is  found  in  sub-section  2  of  section  165,  which  deals  with  the 
case  of  a  suit,  brought  by  a  co-sharer  against  a  lambardar 
for  profits.  The  plaintiff  alleged  that  the  rent,  recorded  in 
the  village  papers,  was  fictitious,  and  he  based  his  claim  "  on 
the  average  rate  of  rent  paid  by  tenants  to  other  zamindars  for 
lands  of  the  same  kind  and  quality."  In  our  opinion,  in  a  suit 
like  the  present,  a  plaintiff  is  not  entitled  to  have  profits  calcu- 
lated on  what  might  have  been  collected  or  on  the  rates  paid 
by  tenants  in  other  khewats  for  lands  of  the  same  kind.  The 
plaintiff,  at  the  end  of  para.  3  in  his  plaint,  asserted  that  the 
defendant  had  collected  rent  at  these  prevailing  rates.  Had 
he  proved  this,  the  decree  of  the  lower  appellate  court  could 
not  have  been  assailed,  but  no  attempt  was  made  by  the  plain- 
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tiff  either  by  putting  the  defendant  into  the  witness-box  or  by 
calling  tenants  to  prove  what  they  had  actually  paid,  to  show 
that  the  defendant  had  realized  any  more  than  the  amounts 
recorded  in  the  village  papers.  The  learned  Counsel  for  the 
respondent  asked  us  to  send  back  the  case  to  the  court  below 
to  give  the  plaintiff  an  opportunity  of  proving  what  the  actual 
collections  were.  This  we  are  not  prepared  to  do.  It  is  not 
shown  that  any  evidence,  which  the  plaintiff  wished  to  adduce, 
was  shut  out,  and  he  ought  to  have  come  to  court  prepared  to 
prove  his  allegation  that  the  defendant  had  collected  rent  at 
the  rates,  which  the  plaintiff  asserts  to  be  the  prevailng  rates. 
We  think  the  learned  Additional  Judge  was  wrong  in  allowing 
the  plaintiff  profits,  calculated  on  a  mere  assumption,  and  as  his 
judgment  shows,  in  an  arbitrary  manner.  We  think  therefore 
this  plea  must  be  sustained,  and  we  find  that  the  plaintiflT  is 
only  entitled  to  the  amount  of  profits,  found  due  by  the  Assist- 
ant Collector. 

The  third  plea  argued  before  us  is  that  the  learned  Addi- 
tional Judge  was  wrong  in  allowing  interest  to  the  plaintiff. 
So  far  as  the  decree  of  the  court  below  awards  interest 
from  the  date  of  the  institution  of  the  suit,  we  think  it  was 
acting  within  its  jurisdiction,  but  the  same  is  not  the  case 
with  regard  to  interest,  which  has  been  awarded  on  the  princi- 
pal sum  adjudged  prior  to  the  date  of  suit  If  the  plaintiff 
wanted  such  interest,  he  ought  to  have  asked  for  it  in  the 
plaint,  and  stamped  his  plaint  accordingly.  This,  as  the  court 
of  first  instance  points  out,  the  plaintiff  omitted  to  do.  The 
result  is  that  we  so  far  allow  the  appeal  as  to  decree  in  plain- 
tiffs favour  for  a  sum  of  Rs.  194.-13-7,  with  interest  from  the 
date  of  institution  of  suit  until  realization  at  the  rate  of  six  per 
cent  per  annum.  Quoad  ultra,  the  appeal  is  dismissed.  The 
parties  will  pay  and  receive  costs  here  and  in  the  court  below, 
in  proportion  to  their  failure  and  success.  The  costs  of  tljis 
court  will  include  fees  on  the  higher  scale.  • 

Decree  modified. 


Digitized  by 


Google 


VOL  v.] 


HIGH  COURT. 


121 


KISHAN  LAL 
versus 
UMRAO  SINGH .♦ 

Transfer  of  Property  Act  (IV  of  1882)^  section  ()()-~Sale  held  in  contra- 
vention  of— Notice  to  judgment-debtor — Application  to  set  aside- 
after  confimtcUion, 

A  property,  subject  to  a  mortgage,  cannot  be  sold  in  execution  of 
a  simple  money  decree  held  by  the  mortgagee,  even  where  he  dis- 
claims all  his  interests  under  the  mortgage,  and  obtains  a  simple 
raoney  decree,  Madho  Prasad  v.  Baijnath^  A.  W.  N.,  for  1905,  p.  152, 
referred  ta  But  where  a  property  has  been. sold  after  notice  to  the 
mortgagor,  in  execution  of  a  simple  money  decree  held  by  the 
mortgagee  and  the  sale  is  confirmed,  the  mortgagor  cannot  go  behind 
the  order  for  safe  and  seek  to  have  it  set  aside  on  the  ground  that 
it  was  held  in  contravention  of  section  99  of  the  Transfer  of  Property 
Act  Madan  Makund  Lxil\,  Jamna  Kaulapuri,  2  A  L.  J.  R.,  123, 
followed.  After  the  sale  is  confirmed,  as  between  the  auction  pur- 
chasers and  the  judgment-debtors,  the  title  of  the  former  becomes 
complete  and  it  is  not  open  to  the  judgment-debtor  or  his  represent- 
atives to  question  the  title  of  the  auction  purchaser. 

Appeal  against  the  order  of  remand  by  Babu  Khetra 
Mohan  Ghose,  Additional  District  Judge  of  Aligarh,  reversing 
the  decree  of  Babu  Kameshwar  Nath,  Munsif  of  Kasganj. 

The  facts  of  the  case  were  as  follows  : — The  decree-holder 
brought  a  suit  for  sale  upon  a  mortgage.  During  the  pendency 
of  that  suit,  he  abandoned  his  rights  under  the  mortgage  and 
obtained  a  decree  for  money,  and  in  execution  of  that  decree 
attached  and  sold  the  property  mortgaged.  Before  the  sale, 
the  judgment-debtor  applied  for  postponement,  but  his  applica- 
tion was  refused.  After  the  sale,  he  applied  to  set  it  aside  under 
section  311,  but  his  application  was  rejected.  After  the  sale 
was  confirmed,  he  applied  to  set  it  aside,  as  it  was  held  in  con- 
travention of  section  99  of  the  Transfer  of  Property  Act.  The 
Court  of  first  instance  rejected  the  application,  but  the  lower 
appellate  court  reversed  the  decree  and  remanded  the  case. 

The  decree-holder  appealed. 

Sarat  Chandra  Chaudhri  (for  Satish  Chandra  Banerji  with 
him  Gulzari  Lai),  for  the  appellant.     There  are  three  points 
♦  F.  A.  F.  O.  No.  22  of  1907. 


Civil. 

1908. 

January  28,  2g, 

AlKMAN,  J., 
Karamat 
HUSAIN,  J. 


Digitized  by 


Google 


Civil. 

1908. 

KlSHAN  Lal 


122  HIGH  COURT.  [.\.  L,  J.  R. 

raised.  I.  The  judgment-debtor,  having  refrained  from  object- 
ing to  the  validity  of  the  sale  after  service  of  notice  on  him,  is 
precluded  from  re-opening  the  question  after  the  sale  has 
taken  place.  The  principle  of  section  13,  Expl.  II,  Code  of 
Umrao  Singh.  Civil  Procedure,  has  been  held  to  apply  to  executiion  proceed- 
ings. 

Behari  Singh  v.  Mukat  Singh^  [1905]  I.  L.  R.,  27  All,  273. 

II.  A  sale,  held  in  contravention  of  the  provisions  of  section 
99,  Transfer  of  Property  Act,  is  voidable,  and  if  confirmed,  it 
cannot  be  impugned  by  the  judgment-debtor. 

Abdul  Raskidv,  Dilsukh  Rat,  [1905]  I.  L.  R.,  27  All.,  517. 

Mangli  Prasad  \.  Pati  Ram,  [1904]  i  A.  L.  J.  R.,  360. 

Madan  Makund  Lal  \\  Jamtui  Kaulapuri,  [1898]  2  A.  L.  J.  R.,  123. 

Raj  Kishore  Dey  Sarkar  v.  Dina  Nath  Chafuira,  [1907]  12  C.  W.  N.,  Ix. 

III.  The  Munsif  having  decided  that  the  sale  could  not 
be  set  aside,  and  the  appellate  court  having  reversed  him, 
the  order  of  remand  is  futile,  because  the  sale  may  have  been 
set  aside  by  the  judge  himself. 

Tej  Bahadur  Sapru,  for  the  respondent.  The  judgment- 
debtor  may  have  objected  to  the  sale  taking  place  before  the 
sale,  but  there  is  no  duty  cast  on  him  by  law  to  do  so.  The 
occasion  for  objecting  that  the  sale  was  bad  under  section  99, 
Transfer  of  Property  Act,  arises  when  the  sale  has  been  con- 
firmed. The  judgment-debtor  is  under  no  obligation  to  warn 
the  decree-holder  against  the  consequences  of  the  latter's  own 
act.     The  cases  cited  are  distinguishable.     I  rely  on 

Sona  Singh  v.  Behari  Singh,  [1905]  I.  L.  R.,  33  Cal,  283. 

Martandw,  Dhondo,  [1897]  I.  L.  R.,  22  Bom.,  624,628. 

To  allow  the  decree-holder  to  get  out  of  the  provisions 
of  section  99,  those  provisions  being  imperative,  would  be  to 
countenance  the  evil  against  which  that  section  is  directed  :  it 
curtails  the  mortgagee's  powers  : 

Govind\,  Paras  ram,  [l9<X)]  I.  L.  R.,  25  Bom.,  161,  167. 
Sarat  Chandra  Chaiidhri,  in  reply,  cited 
0  Umedv.Jas  Rao,  [1907 J  A.  W.  N.,  193. 

Thaleri  Pathumma  v.  Thandora  Mammad,  [1899]  10  M.  L.  J.  R,,    iia 

The  judgment  of  the  Court  was  delivered  by 
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Airman,  J. — This  is  an  appeal  from  an  order  of  remand 
made  by  the  learned  Additional  Judge  of  Aligarh  in  execu- 
tion proceedings.  The  res;x):i  :lent,  Umrao  Singh,  on  the  13th 
of  November  1895,  mortgaged  certain  property  to  one  Kishan 
Lai.  The  mortgagee  brought  a  suit  against  the  respondent. 
In  that  suit,  he  abandoned  his  rights  under  the  mortgage,  and 
obtained  a  simple  money  decree,  on  the  25th  of  March  1901. 
This  decree  he  assigned  to  the  present  appellant,  who  applied 
on  the  22nd  of  November  1902,  for  attachment  and  sale  of 
the  property,  which  had  been  mortgaged  to  his  assignor.  The 
property  was  attached,  and  a  proclamation  of  sale  issued 
under  section  287  of  the  Code  of  Civil  Procedure.  On  the 
1 8th  of  April  1903,  the  judgment-debtor  asked  for  postpone- 
ment of  the  sale,  in  order  that  he  might  raise  the  amount  of 
the  decree.  This  application  was  refused.  On  the  20th  of 
July  1903,  the  property  was  sold  and  purchased  by  the  pre- 
sent appellant.  On  the  19th  of  August  1903,  the  respondent, 
judgment-debtor  applied,  under  section  311  of  the  Code  of 
Civil  Procedure,  to  have  the  sale  set  aside.  On  the  1 2th  of 
September  1903,  this  application  was  rejected,  and  on  the  22nd 
of  that  month,  the  sale  was  confirmed.  It  appears  from  the 
record  that  a  sale  certificate  was  granted  to  the  appellant  who 
is  now  in  possession.  On  the  6th  of  June  1906,  nearly  three 
years  after  the  sale,  the  judgment-debtor  applied  to  the  court 
to  set  aside  the  sale  on  the  ground  of  its  having  been  held  in 
contravention  of  the  provisions  of  section  99  of  the  Transfer 
of  Property  Act.  The  court  of  first  instance  disallowed  this 
application,  on  the  ground  that  it  was  too  late.  On  appeal 
by  the  judgment-debtor,  the  lower  appellate  court  reversed 
the  decision  of  the  Munsif,  and  remanded  the  case  to  the  court 
of  first  instance,  under  section  562  of  the  Code  of  Civil  Pro- 
cedure for  decision  on  the  merits.  We  may  remark  here 
that  we  see  no  reason  whatever  why  the  court  below  should 
have  sent  back  the  case,  as  by  its  decision  the  only  question 
between  the  parties  had  been  determined.  The  appeal  here 
has  been  very  ably  argued  by  the  learned  gentlemen,  who 
appear  for  the  parties.  They  have  cited  a  large  number  of 
authorities.  It  has  been  held  by  this  Court,  in  the  case  of 
Madho  Prasad  Singh  v.  Baijnath  (^',  that  even  though  the 
(i)  [1905]  A.  W.  N.,  152. 
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mortgagee  disclaims  all  interests  in  his  mortgage,  and  asks 
for  and  obtains  a  simple  money  decree,  he  is  precluded  by- 
section  99  of  the  Transfer  of  Property  Act,  from  bringing 
that  property  to  sale  in  execution  of  the  simple  money  decree. 
Having  regard  to  that  ruling,  it  must  be  held,  therefore,  that 
the  court  was  not  justified  in  ordering  the  sale  of  the  property, 
but  the  fact  remains  that  it  did  order  the  property  to  be  sold, 
that  the  sale  took  place  and  was  confirmed,  and  that  a  certi- 
ficate was  granted  to  the  auction  purchaser,  which  by  opera- 
tion of  section  316  of  the  Code  of  Civil  Procedure,  so  far  as 
the  parties  to  the  suit  and  the  persons  claiming  through  or 
under  them,  vests  in  the  purchaser  the  title  to  the  property 
sold.  What  we  have  to  deci  de  is  whether  the  order  for  sale 
having  been'passed  to  the  knowledge  of  the  judgment-debtor, 
and  having  been  allowed  by  him  to  become  final,  he  can  now 
at  this  late  stage  have  the  sale  set  aside  and  the  purchaser 
divested  of  his  title,  on  the  ground  that  the  court  ought  not 
to  have  ordered  the  property  to  be  sold.  In  our  opinion  the 
decision  of  the  court  of  first  instance  on  this  question  is  right. 
In  the  case  of  Madan  Makund  Lai  v.  Jamna  Kaulapuri  (*) 
the  learned  Judges  remark  in  regard  to  a  somewhat  similar 
case,  "the  plaintiff  relied  on  the  provisions  of  section  99  of 
the  Transfer  of  Property  Act.  No  doubt  the  sale  was  held 
in  violation  of  the  provisions  of  that  section,  but  it  was  the 
duty  of  the  judgment-debtors,  whom  the  plaintiff  now  repre- 
sents, to  object  to  the  sale  or  to  the  confirmation  of  the  sale 
before  the  sale  was  confirmed.  After  the  sale  had  been  con- 
firmed, as  between  the  judgment-debtors  and  the  auction 
purchasers,  the  title  of  the  latter  has  become  complete  and  it 
is  no  longer  open  to  the  plaintiff,  who  stands  in  the  shoes  of 
the  judgment-debtors,  to  question  the  title  of  the  defendant, 
on  the  ground  that  the  sale  at  which  they  purchased  was  not 
authorised  by  law."  It  is  true  that,  that  was  a  case  of  a  suit 
while  this  was  an  application  under  section  244  of  the  Code  of 
Civil  Procedure,  but  we  do  not  think  that  this  circumstance 
affects  the  principle  laid  down  in  the  passage  just  cited. 
The  decision  in  Raj  Kishore  Dey  Sarkar  v.  Dina  Nath  Cliander 
(»),  is  also  in  favour  of  the  appellant.  In  the  case  of  Thaleri 
Pathumma  v.  Tliandora  Mammad{^\  it  was  held  by  Sheppard 

(2)  [1905]  2  A.  L.  J.  R.  123.  (3)  [1908]  72  C.  W.  N.,  LX. 

U)  ['899]  10  M.  L.  J.,  no. 
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and  Benson,  JJ.,'that  when  an  order  for  sale  of  a  mortgaged 
property,   in   execution  of  a   money  decree  of  the  mortgagee, 
was   obtained  after  notice   to   the   mortgagor  and   the   pro- 
perty was   sold  in  pursuance  of  such  order,  the  mortgagor 
cannot  go  behind  the   order  and  seek  to   set   aside   the   sale 
on    the   ground   that   it   ought   not  to  have  been  passed  by 
reason    of  section   99   of  the   Transfer  of  Property  Act.     In 
the  case  of  Durga  Charan  Mandal  v.  Kali  Prasanno  Sarkar 
(•),  a  judgment-debtor,  whose  occupancy  holding  had  been 
sold  in  execution  of  a  decree  for. rent,  objected  to  the  appli- 
cation   made   by  the  auction   purchaser  after  the    confirma- 
tion  of  sale  for   delivery   of  possession   on    the  ground  that 
the  sale  was  illegal.     The  learned  Judges,  who  decided   that 
case,  Ghose  and  Banerji,  JJ.,   observe  at  page  732  of  the 
judgment,  "  An  order  for  sale  was  made  and  in  furtherance  of 
that  order,  the  property  was  sold  whatever  may  be  the  effect 
of  that   sale.     If  the   judgment-debtors  were   parties  to  that 
order,  or  were  aware  of  it,  and  did  not  appeal  against  it,  they 
are  now  precluded  from  questioning  the   propriety  of  that 
order  and  consequently  of  the  sale  that  has  taken   place  under 
that  order".     The  decision,  by  one  of  us,  in   Vmed  v.  Jasrao 
'^\  is  also  in  favour  of  the  appellant.      In  the  case  Sonu  Singh 
V.    Behari  Singh  (J),   the    learned   Judges  say,  "As  regards 
the  mortgagor  raising  no  objection  before  the  sale,  it  must  be 
observed  that  no  duty  was  imposed  upon    him  to  do  so,  it 
being  the  decree-holder  alone,  who  was  responsible  for  the 
particulars  to  be  entered  in  the  sale  proclamation. "    It  appears 
that  in  that  case,  the  application  to  set  aside  the  sale  was 
made  before  confirmation,  though   this  circumstance  is  not 
referred  to  in   the  judgment.     The  observation  just  cited  is 
opposed  to  the  authorities  to  which  we  have  referred  above 
and,  with  all  deference  to  the  learned  Judges,  we  are  unable  to 
accept  the  view  expressed  by  them.     We  entirely  disagree 
with  the  view  expressed  by  the  learned  Additional  Judge  in 
this  case  that  the  respondent  could  not  object  until  the  sale 
had  actually  taken   place.     The  learned  Additional  Judge  is 
also  wrong  in  saying  that  no  specification  of  the  property  was 
given  in  the  proclamation  for  sale.     That  document  sufficient- 
ly defines  the  property  which  the  decree-holder  wished  to  sell 

(5)  [1898]  I.  L.  R.,  26  Cal,  727.        (6)  [1907]  A.  W  N.,  193 
(7)  [1905]  I.  L.  R.,  33  Cal,  383. 
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and  if  there  was  an>'  irregularity  in  publishing  the  sale  that 
was  a  matter  to  be  dealt  with  under  section  3 1 1  of  the  Code 
of  Civil  Procedure.  Following  the  authorities  cited  in  the 
earlier  part  of  this  judgment,  we  are  of  opinion  that  this 
appeal  must  succeed.  We  set  aside  the  order  of  the  Court 
below  and  restore  that  of  the  Court  of  first  instance.  The 
appellant  will  have  his  costs  here  and   in   the  lower  appellate 

court. 
s.  c.  C. 

Appeal  decreed, 
[See  also  Ashutosh  Sikdar  v.  Behari  Lal  Kirtania^  I.  L.  R.,  35  Cal., 

61.— Ed]. 


In  the  Matter  ok  AHSAN  ALL* 


/.r;W  Pnutiti oners'  ^f/  (XVIII  of  1879 J,  section  i 3— compromise  by 

client, 
A  legal  practitioner,  who  believing  himself  to  be  under  a  pecuniar)' 
liability  to  his  client,  endeavours  to  get  the  client  to  accept  a  less 
amount  than  that  for  which  he  is  liable  is  not  guilty  of  "grossly 
improper  conduct  in  the  discharge  of  his  professional  duty"  within 
the  meaning  of  section  1 3  of  the  Legal  Practitioners'  Act. 

Reference  by  F.  D.  Simpson  Esq.,  District  Judge  Gorakh- 
pur,  with  a  recommendation  that  Ahsan  Ali's  name  be  struck 
oflf  the  rolls  of  the  corut. 

Sv   Walter  Colvin,  for  the  pleader. 

The  judgment  of  the  Court  was  delivered  by 

.\IKMAN,  J. — This  case  has  been  reported  to  us  under 
th^  provisions  of  section  14  of  "the  Legal  Practitioners  Act 
1879"  by  the  learned  District  Judge  of  Gorakhpur  with  the 
recommendation  that  a  pleader  named  Ahsan  AH  be  dismiss- 
ed on  the  ground  that  he  has  been  guilty  of  grossly  improp)er 
conduct  in  the  discharge  of  his  professional  duty.  The 
pleader  has  been  suspended  from  practice  pending  the  orders 
of  this  Court. 

It  appears  that  in  a  pre-emption  suit  the  plaintiff  Gobind 
Saran  got  a  decree  on  condition  of  paying  to  the  defendant 
Ram  Dhani  the  sum  of  Rs.  2190-8-0.  The  money  was  paid 
into  Court.  It  was  withdrawn  on  the  17th  May  last  by  Ahsan 
Ali,  acting  as  vakil  on  behalf  of  an  impostor  who  personated 
Ram  Dhani  and  who  has  not  yet  been  traced.  When  the  fraud 
♦  Mis.  392  of  1907. 
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came  to  light  in  the  July  following,  a  criminal  prosecution 
was  instituted  against  Ahsan  Ali  and  he  was  committed  to 
the  Court  of  Session,  on  charges  of  cheating  and  dishonestly 
using  as  genuine  the  forged  vakalatnama  upon  which  the 
money  was  paid  over  to  him.  The  result  of  the  trial  was  that 
he  was  acquitted,  the  learned  Judge  considering  it  possible 
that  he  himself  had  been  deceived,  and  that  it  was  not  proved 
that  he  had  acted  dishonestly.  After  the  conclusion  of  the 
trial,  proceedings  were  instituted  against  Ahsan  Ali  under  the 
L^al  Practitioners'  Act. 

It  appears  that  when  the  fraud  was  discovered,  Ahsan  Ali 
offered  Ram  Dhani  Rs.  14CX)  to  compound  the  matter.  This 
offer  Ram  Dhani  agreed  to  accept.  But  Ahsan  Ali  was  un- 
able to  raise  this  sum  and  then  Ram  Dhani  brought  the 
matter  to  the  notice  of  the  court. 

The  learned  Judge  says  in  regard  to  Ahsan  Ali.  "He 
offered  advice  to  his  client  which  he  knew  would  cause  serious 
pecuniary  loss  to  him,  and  he  did  so  for  the  sole  purpose  of 
escaping  the  legal  liability  he  had  incurred  by  his  own  care- 
lessness. Such  conduct  is  grossly  improper  in  a  legal 
practitioner." 

This  is  a  view  which  we  are  not  prepared  to  accept. 

In  our  opinion  a  legal  practitioner,  who,  believing  himself 
to  be  under  a  pecuniary  liability  to  his  client,  endeavours  to 
get  the  client  to  accept  a  less  amount  than  that  for  which  he 
is  liable  cannot  be  held  guilty  of  "grossly  improper  conduct 
in  the  discharge  of  his  professional  duty  "  within  the  meaning 
of  section  1 3  of  the  Act  Undoubtedly  Ahsan  Ali,  when  he 
learnt  that  a  gross  fraud  had  been  practised  on  the  court, 
ought  at  once  to  have  brought  the  matter  to  the  notice  of  the 
court.  But  his  neglect  to  do  so  is  not  made  the  subject  of  a 
charge  against  him. 

If,  as  the  learned  Judge  says,  the  other  vakils,  when  the 
fraud  was  brought  to  their  notice  endeavoured  from  a  "mis- 
placed esprit  de  crops''  (to  use  the  judge's  expression)  to  hush 
it  up,  their  action  was  reprehensible. 

We  are  of  opinion  on  the  materials  before  us  that  Ahsan 
Ali  must  be  acquitted  of  the  charge  brought  against  him. 
We  therefore  direct  that  his  certificate  be  returned  to  him. 

Recommendation  not  accepted. 
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AHMAD  ULLAH  KHAN 

versus 

MURLI    AND    ANOTHER* 

Agra  Tenancy  Act  (II  of  iQorh  section  177,  Sch.  IV,  (group  A.y—Secomi 
appeal  to  District  Judge— Proprietary  title,  question  of. 
When  a  person,  against  whom  a  suit  for  arrears  of  rent  is  brought, 
only  pleads  that  the  relation  of  landlord  and  tenant  does  not  subsist 
between  him  and  the  plaintiff,  and  the  Assistant  Collector  and  the 
Coll  ector  decide  against  him,  no  second  appeal  lies  to  the  District 
Judge  inasm  uch  as  no  que  stion  of  proprietary  title  is  involved  in 
the  case.  Dalchand  v.  Sha  mla,  A.  W.  N.,  1905,  p.  46,  and  Chittat 
Singh  V.  Rup  Singh,  A.  W.  N.,  1906,  p.  247,  distinguished. 

Application  to  revise  a  decree  of  Babu  Khettar  Mohan 
Ghose,  Additional  Judge  of  Aligarh,  reversing  a  decree  of 
Pandit  Jvvala  Prasad,  Collector  of  Etah. 

Suit  for  arrears  of  rent. 

The  facts  of  the  case  and  the  argument  sufficiently  appear 
from  the  judgment. 

R,  E,  O'Conor,  for  the  applicant. 

Jang  Bahadur  Lai  (for  Gokul  Prasad),  for  the  opposite 
party. 

The  following  judgment  was  delivered  by 

Karamat  Husain,  J. — This  is  an  application  under  sec- 
tion 622  of  the  Code  of  Civil  Procedure,  read  with  section  193 
of  the  North  Western  Provinces  Tenancy  Act  (No.  II  of 
1901)  asking  this  Court  to  set  aside  a  decree  passed  by  the 
learned  Additional  District  Judge  of  Aligarh. 

The  facts  are  as  follows: — 

One  Ahmadullah  Khan  brought  a  suit  for  the  arrears  of 
rent  of  plot  No.  2639,  under  section  102  of  the  Tenancy  AcL 
One  of  the  pleas  in  defeace  was  that  the  relation  of  landlord 
and  tenant  did  not  exist  between  the  parties,  and  that  the 
defendants  were  sub-tenants  of  Ganga  Bux,  and  Shib  Bux, 
tenants-in-chief  The  court  of  first  instance  (Assistant  Col- 
*  Civil  Revision  No.  66  of  1907. 
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lector  of  the  2nd  class)  dismissed  the  suit,  on  the  ground  ^^^ 

that  the  relation  of  landlord  and  tenant  did   not  exist  bet-  1908. 

ween  the  parties.     The   plaintiff  appealed   to   the   Collector  ahmad^llah 

who,  finding  that  such  a  relation  did  exist  between  the  parties,  ^. 

reversed  the  decree  of  the  first  court,  and    gave   a  decree  to  ' 

the  plaintiff.     The  defendants  preferred  a  second  appeal  to  ^(^ramatHusainJ. 
the  District  Judge  of  Aligarh. 

That  appeal  came  on   for   hearing   before   the   Additional 
District   Judge,   and  it  was  contended  that  no  second  appeal 
lay  to  him  from  the  appellate  decree  of  the   Collector  inas- 
much   as   the  suit  was  one  of  those  included  in  group  (A)  of 
the  fourth  Schedule.     The  learned  Additional  District  Judge, 
thinking   that   a   question   of  proprietary    title   was  in  issue 
in  the  first  appellate  court  as  well  as  his  court.,  came  to  the 
conclusion   that   a   second   appeal  lay  to  him  and  decreed  it. 
The  plaintiffs  come  to  this  court   in    revision   and   urge   that 
as  no  question  of  proprietary  title  arose  between  the  parties, 
the  learned  Additional  District  Judge  had   no  jurisdiction  to 
entertain  the  appeal.     This  contention,   in  my  judgment,  is 
sound.     One  of  the  pleas  in  defence,  as  I  have  already  stated, 
was   that   the   relation   of  landlord   and  tenant  did  not  exist 
between  the  parties,  and  it  is  evident  that  the  determination 
of  that  point,  in  no  way,  involved  the  question  of  proprietary 
title  of  either  party  to  the  plot  for  the  rent  of  which  the  suit 
was   brought.     In   support  of  the  view  taken  by  the  learned 
Additional    District   Judge,   reliance   is   placed  on  Dalchand 
v.    Shamla  (*),  and  Chhitar  Singh  v.  Rup  Singh  (*).     The 
facts  of  those  cases  were,  however,  different   from  the   facts 
of  the  case  before  me.     In  Dalchand  v.  Shamla,  the  tenant 
pleaded  that  his  father  Dalchand  was  the   proprietor  of  the 
land  for  the  rent  of  which  the  suit  was  brought,  and  that  by 
virtue  of  that  proprietorship,  he  (the  tenant)  held  possession 
of  the  land.     In  these  circumstances,  it  was  held  that  a  ques- 
tion of  a  proprietary  title  was  in  issue.     In  the  case  of  Chhi- 
tar Singh  V.  Rup  Singh,  the  sub-tenant  pleaded  that  he  was 
not  a  tenant  of  the  plaintiffs,  but   that   he   himself  was   the 
principal  tenant ;   that   the  plaintiffs  had  no  right  to  the  land 
in  question  ;  and  that  under  an  award,  the  defendant  was  in 

(1)  [1905]  A.  W.  N.,  46  S.  C,  2  A.  L.  J.  R.,  176. 

(2)  [1906]  A.  W.  N.,  247  S.  C,  3  A.  L.  J.  R.,  603. 
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proprietary  possession  of  the  land,  and  it  was  held  that  a 
question  of  proprietary  title  was  raised  between  the  parties. 
In  the  case  before  me,  no  question  of  proprietary  title  is 
involved.  The  tenants  simply  aver  that  the  relation  of 
landlord  and  tenant  does  not  exist  between  the  parties. 
They  do  not  deny  the  proprietary  title  of  the  plaintiff  to  the 
plot  for  the  rent  of  which  he  had  brought  the  suit,  nor  do  they 
claim  any  proprietary  title  to  the  plot  for  themselves. 

I,  therefore,  hold  that  the  learned  Additional  District  Judge 
had  no  jurisdiction  to  entertain  the  appeal,  and  setting  aside 
his  decree  restore  that  of  the  Collector  with  costs. 

Decree  set  aside. 


NARPAT 

versus 

RAM  SARAN  DAS.* 

Tnifisfer  of  Property  Act  (IV  of  1882),  section  68  (c)^Right  of  usufruc- 
tuary mortgagee  to  recover  mortgage  money  by  sale  of  mortgaged 
property — 

Where  usufructuary  mortgage  deed  provided  for  the  recovery  of 
the  amount  due  "  from  the  mortgaged  property"  the  court  granted 
a  decree  for  sale  of  the  property  where  the  mortgagee,  being  dispos- 
sessed of  the  mortgaged  property  sued  for  recovery  of  the  mortgage 
money.  Jafar  Husen  \.  Ranjit  Stngh^  L  L.  R.,  21  AIL,  4;  Kasht 
Ram  v.  Sardar  Singh  A.  W.  N.  1905  p.  226,  referred  to 

Skcond  appeal  against  the  decree  of  Maulvi  Muhammad 
Ahmad  AH  Khan,  Additional  Judge  of  Meerut,  setting  aside 
the  decree  of  Babu  Ram  Chander  Chaudhri,  Additional 
Munsif  of  Meerut. 

The  appellant  mortgaged  with  possession  certain  properties 
to  the  respondent  and  the  mortgagor  covenanted  that  in  case 
he  "  does  not  deliver  possession  of  the  mortgaged  property  or 
claims  sir  lands  or  in  case  the  whole  or  a  part  of  the  mortgaged 
property  passes  out  of  the  possession  of  the  moitgagee,  the 
mortgagee  shall  be  entitled  to  recover  his  money  with  interest 
at  Rs.  2  per  cent  per  mensem  from  me  and  the  mortgaged 
property."  The  respondent,  alleging  that  possession  was  not 
delivered  to  him  by  the  mortgagor  of  the  mortgaged  property, 
sued  for  the  recovery  of  the  mortgage  money  by  sale  of  the 
mortgaged  property. 

*  .*>.  X.  No.  4  of  1906. 
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The  court  of  first  nstance  finding  that  the  mortgagee  was 
in  possession  of  t\ie  mortgaged  property  dismissed  the  suit. 
The  lower  appellate  court  decreed  the  claim  as  prayed  holding 
that  the  mortgagee  was  not  put  in  possession  of  the  mortgaged 
property. 

Defendant  appealed. 

Gulzari  Lai,  for  the  appellant,  contended  that  the  plaintiff 
was  not  entitled  to  a  decree  for  sale,  under  section  88  of  the 
Transfer  of  Property  Act.  Decree  under  section  68  of  the 
Act  can  be  a  personal  decree  only.     He  relied  on 

Hira  Lai  v.  Ghasitu,  [1894]  I.  L.  R.,  16  All,  318. 
The  following  authorities  were  also  referred  to  in  the  course 
of  the  argument. 

Jafar  Husain  v.  Ranjit  Singh^  [1898]  I.  L.  R.,  21  All,  4. 
Kashi  Ram  v.  Sardar  Singh,  [190^]  A.  W.  N.,  226. 

Baldev  Ram  Dave  (for  Sundar  Lai),  for  the  respondent,  was 
not  called  upon. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — We  are  of  opinion  that  the  learned  District 
Judge  rightly  decided  the  appeal  before  him.     From  a  perusal 
of  the  mortgage,  which  has  given  rise  to  this  suit,  it  appears 
to  us  that  the  only  reasonable  inference  to  be  drawn  from  it  is 
that  the  intention  of  the  parties  was  to  provide  for  the  realisa- 
tion of  the  mortgage-debt  from  the  property  itself  and  not 
merely  from  its  usufruct.     The  deed  in  fact  was  of  the  nature 
of  a  simple  mortgage,  as  well  as  of  a  usufructuary  mortgage. 
The  case  in  fact  resembles  more  that  oi  Jafar  Husen,  v.  Ranjit 
Singh  (^)  than  that  of  Kashi  Ram  v.  Sardar  Sin^h  {^),     In  the 
first  mentioned  of  these  cases,  the  court  came  to  the  conclusion 
that  the  intention  of  the  parties  was  that  the  debt  was  realis- 
able by  sale  of  the   mortgaged  property,  whereas  in  the  other 
case,  this  Bench  was  of  opinion  that  the  mortgage  in  suit  was 
merely  a  usufructuary  mortgage.     For  these  reasons,  we  dis- 
miss the  appeal  with  costs  including  fees  in  this  court  on  the 
higher  scale. 
D. 

Appeal  dismissed. 
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MAKUND  RAO 

versus 

JANKI    BAI  AND  ANOTHER. 

Bundelkhand  Encumbered  Estates  Act  {I  0/ igoj)^  Local— section  12 — 

Joint  decree — some  judgment-debtors  taking  the  benefit  of  the  Act, 

discharged— Liabitit}^  of  the  remaining  judgment-debtors. 

Judgment  debt  is  a  private  debt  within  the  meaning  of  section 
12  of  the  Bundelkhand  Encumbered  Estates  Act  Where  the 
holder  of  a  decree  against  six  judgment-debtors,  five  of  whom  took 
the  benefit  of  the  Act,  failed  to  put  forward  his  claim  before  a 
Special  Judge,  during  the  time  allowed  by  law,  the  judgment-debt 
must  be  deemed  to  have  been  discharged  to  the  extent  of  the  joint 
liability  of  the  persons  taking  the  benefit  of  the  Act  The  judgment- 
debtor,  who  did  not  take  the  benefit  of  the  Act,  is  only  liable  for  his 
share. 

Execution  First  Appeal  against  the  decree  of  Pramatha 
Nath  Banerji  Esq,,  Subordinate  Judge  of  Jhansi. 

The  facts  of  this  case  are  as  follows: — Musammat  Lachhmi 
Bai  and  Musammat  Janki  Bai  held  a  decree,  dated  9th 
June,  1893,  against  Baba  Atma  Ram,  Sitaram,  Nana  Sahib, 
Balkrishna  Bhao  Sahib,  Raghunath  Rao,  Krishna  Rao  and 
Madho  Rao.  It  appears  that  on  28th  October,  1893,  Raja 
Kesho  Rao,  the  ancestor  of  the  judgment-debtors,  who  was 
in  possession  of  the  Gurserai  Estate,  executed  a  bond  for 
Rs.  30,000,  in  favour  of  the  decree-holders.  The  amount  of 
the  bond  was  payable  by  instalments  and  the  present  decree 
was  obtained  in  respect  of  some  unpaid  instalments.  All  the 
judgment-debtors  excepting  Madho  Rao  sought  protection, 
under  the  Bundelkhund  Encumbered  Estates  Act,  i  of  1903. 
The  decree-holders  appeared  before  the  Special  Judge,  but 
after  the  expiration  of  four  months  from  the  publication  of 
notice  under  section  8  of  the  said  Act.  On  8th  July,  1904, 
the  Special  Judge  rejected  the  claim  of  the  decree-holders, 
as  being  beyond  time. 

Thereafter    the     decree-holders    applied   to    recover     the 
entire  decretal     amount   from    Madho   Rao  alone.      Madho 
Rao  having  died,  his    minor  son,  Makund  Rao  contended  that 
*  E.  F.  A.,  Na  134  of  1906. 


Digitized  by 


Google 


VOL.  v.] 


HIGH  COURT. 


133 


as  other  judgment-debtors  had  been  absolved  from  all  liability 
for  the  payment  of  the  decree,  he  was  only  liable  to  the  extent 
of  his  proportionate  share,  which  was  j^th  in  the  estate.  The 
Subordinate  Judge  repelled  this  contention,  and  ordered  that 
the  whole  decretal  amount  was  to  be  realized  from  him,  as  the 
decree  was  not  divisible. 

The  judgment-debtor  appealed. 

Durga  Chat  an  Banerji,  for  the  appellants,  contended  that 
according  to  section  12  of  the  Bundelkhund  Encumbered 
Estates  Act,  the  claim,  against  the  judgment-debtors,  who  had 
taken  advantage  of  that  Act,  should  be  deemed  to  have  been 
discharged  for  all  purposes  and  on  all  occasions.  The  dis- 
charge was  equivalent  to  a  payment  of  their  share  of  the 
decretal  debt.  Equity,  moreover,  was  on  his  side  as  his  client 
would  not,  owing  to  the  provisions  of  the  said  Act,  be  able 
to  recover  from  the  other  judgment-debtors  their  share  of  the 
decretal  debt,  in  case  he  was  made  to  pay  the  whole. 

Madan  Mohan  Malaviya  (with  whom  Iswar  Saran\  for  the 
respondents,  contended  that  the  decree  under  execution  was  a 
joint  decree,  and  the  liability  of  the  judgment-debtors  could 
not  be  separated.  He  submitted  that  his  clients  were  com- 
petent to  execute  the  decree  against  any  of  the  judgment- 
debtors,  they  might  select.     He  referred  to  : — 

Waked  Alt  v.  Mullick  Enayet  Hossein^  12  B.  L.  R.,  500. 

He  further  submitted  that  execution  would  not  be  stopped 
even  if  the  judgment-debtor  proceeded  against,  showed  that 
he  had  paid  his  proportionate  part. 

He  relied  on  : — 

Salig  Ram  v.  Ram  Sewaky  2  Agra  Miscellaneous,  14. 

The  decree  being  joint,  and  no  separate  liability  having 
been  fixed  in  the  decree,  no  proportionate  discharge  could  be 
allowed.  The  execution  of  the  decree  depended  on  the 
nature  of  the  decree  merely  and  not  on  extraneous  consider- 
ations, as  for  instance,  whether  the  judgment-debtor  proceeded 
against  could  enforce  contribution  against  his  co-judgment- 
debtors. 

Durga  Charan  Banerji  was  not  heard  in  reply. 

The  judgment  of  the  Court  was  delivered  by 
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AlKMAN,  J. — This  appeal  arises  out  of  an  application  to 
execute  a  decree,  dated  the  9th  of  June  1893,  which  was 
passed  in  favour  of  the  respondents,  Mussammat  Janki  Bai 
and  Mussammat  Lachmi  Bai  against  six  persons,  namely, 
Atma  Ram,  Sita  Ram,  Bai  Kishen,  Raghunath,  Krishan  and 
Madho  Rao.  The  appellant  here  is  the  son  of  the  last  named 
judgment-debtor.  The  decree  was  for  the  sum  of  Rs.  5,091-9-0, 
and  for  costs  and  interest.  It  appears  that  all  the  judgment- 
debtors,  save  Madho  Rao,  took  the  benefit  of  the  Bundelkhand 
Encumbered  Estates  Act,  1903.  The  usual  notification  was 
issued  calling  upon  creditors  to  submit  their  claims.  The 
respondents,  decree- holders  put  in  their  claim  against  the 
applicants,  but,  unfortunately  for  themselves,  they  did  not 
put  forward  their  claim  within  the  time  required  by  the  Act, 
and  the  Special  Judge  refused  to  consider  it.  Now  there  is 
in  the  Act  a  very  stringent  provision  to  be  found  in  section 
12,  which  runs  as  follows : — "Every  claim  against  the  proprietor, 
in  respect  of  a  private  debt  shall,  unless  made  within  the  time, 
and  in  the  manner  required  by  this  Act,  be  deemed  for  all 
purposes,  and  on  all  occasions  to  have  been  duly  discharged." 
That  the  judgment-debt  is  a  private  debt  within  the  defini- 
tion of  section  2  of  the  Act,  does  not  admit  of  any  doubt.  It 
follows  from  the  provisions  of  section  12  that,  so  far  as  the 
liability  of  the  five  judgment-debtors,  who  took  advantage  of 
the  Act,  is  concerned,  the  decretal  debt  must  be  deemed  to 
have  been  duly  discharged.  As  the  respondents,  decree-holders 
could  not  proceed  against  the  other  judgment-debtors,  they 
seek  now  to  recover  from  the  appellant  the  whole  of  the 
judgment-debt.  The  appellant  took  objection  in  the  court 
below,  that  under  the  circumstances  he  was  only  liable  for  his 
proportionate  share  of  the  decretal  amount.  This  objection 
was  overruled  by  the  learned  Subordinate  Judge,  who  held 
that  the  decree  being  a  joint  one,  each  judgment-debtor  is 
liable  for  the  whole  of  it.  This  is  no  doubt  true,  but  we  are 
of  opinion  that  the  learned  Subordinate  Judge  did  not  give 
due  effect  to  the  terms  of  section  1 2  of  Local  Act  No.  I  of 
1903  quoted  above.  No  doubt,  when  a  joint  decree  is  passed 
against  several  judgment-debtors,  the  decree  may  be  executed 
against  any  one  of  these  judgment-debtors,  and  if  one  of  them 
satisfies  the  whole  of  the  decree,  he  would  have  his  remedy  by 
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taking  proper  steps  to  enforce  a  right  of  contribution  against 
his  co-judgment-debtors.  But  even  a  joint-decree  can  only 
be  executed  for  such  part  of  the  decretal  debt  as  has  not 
been  discharged.  In  our  opinion,  the  effect  of  section  12  of 
the  Encumbered  Estates  Act  is  to  discharge  the  decree  to 
the  exte.it  of  the  joint  liability  of  the  five  judgment-debtors, 
who  took  advantage  of  the  Act.  It  appears  to  us  that  the 
respondents  cannot  treat  the  provisions  of  this  section  as  a 
nullity,  and  seek  to  enforce  a  judgment-debt,  which  has  by 
the  provisions  of  the  law  been/rt?  tanto  duly  discharged.  If 
appellant  had  to  satisfy  the  whole  of  the  debt,  we  are  of 
opinion  he  could  not  enforce  any  right  of  contribution  against 
his  co-judgment-debtors,  as  they  could  rely  on  the  terms  of 
tha  Act,  and  plead  in  answar  to  a  suit  for  contribution  that 
their  share  of  the  judgment-debt  must  be  deemed  for  all 
purposes  to  have  been  discharged.  This  result  would  be 
owing,  not  to  any  fault  on  the  part  of  the  appellant,  but  to  the 
laches  of  the  respondents,  in  not  having  put  forward  their  claim 
before  the  Special  Judge,  within  the  time  allowed  by  law.  We 
think,  therefore,  that  the  order  of  the  court  below,  disallowing 
the  appellant's  objection,  was  wrong.  We  allow  the  appeal 
and  setting  aside  the  order  of  the  court  below,  remand  the 
case  to  that  court,  with  directions  to  proceed  with  the  execu- 
tion on  the  basis  that  the  appellant  is  not  liable  for  the 
whole  of  the  judgment-debt,  but  only  for  his  proportionate 
share  thereof.  The  appellant  will  recover  from  the  respon- 
dent Jl  of  the  costs,  incurred  by  him  in  this  Court.  The 
respondents  will  recover  from  the  appellant  i^  of  the  costs, 
incurred  by  them  in  this  Court.  The  costs  in  the  court 
below  will  abide  the  result. 
I.  S. 

Appeal  decreed. 
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Deceli^r.io,  MAMMAN   KUNWAR.* 

AlKMAN,  J.  Pre-emfition— Final  decree — Date  fixed  for  preferring  an  appeal  not 

expiring, 

A  decree  does  not  become  final  before  the  date  allowed  for  pre- 
ferring an  appeal  expires.  Sheikh  Ewaz  v.  Mokuna  Bibi,  I.  L.  R., 
I  AIL,  132,  and  Ram  Sahai  v.  Gaya,  I.  L.  R.,  7  All.,  107,  followed. 

Second  appeal  against  the  decree  of  G.  A.  Paterson,  Esq., 
District  Judge  of  Benares,  reversing  a  decree  of  Babu  Hira 
Lai  Singh,  Munsif. 

Application  to  recover  possession  of  pre-empted  property. 

The  material  facts  appear  from  the  judgment. 

Jang  Bahadur  Lai  (for  Gokul  Prasad),  for  the  appellants. 

Surendra  Nath  Sen  (for  G,  W.  Dillon),  for  the  respondents. 

The  following  judgment  was  delivered  by 

Aikman,  /.  AlKMAN,  J. — The  appellants  obtained  a   decree   for   pre- 

emption, conditional  on  their  paying  into  court  a  sum  of  Rs.  200, 
within  one  month  from  the  decree  becoming  final.  The 
plaintiff  appealed  in  regard  to  the  amount  of  consideration, 
and  the  defendants  filed  objections  challenging  the  plaintiff's 
right  to  pre-empt.  On  the  30th  of  January  1906,  the  learned 
District  Judge  dismissed  both  the  appeal  and  the  objections. 
On  the  30th  of  May  1906,  the  decree-holders  paid  in  the  amount 
fixed  by  the  decree,  and  claimed  to  be  put  in  possession.  The 
opposite  side  contended  that  the  pre-emption  money  had  been 
deposited  beyond  time.  This  contention  was  overruled  by  the 
Munsif,  who  held  that  the  decree  of  the  appellate  court  did 
not  become  final  until  the  period  of  appealing  therefrom  had 
expired,  and  that  as  the  money  was  paid  into  court  within 
thirty  days  from  the  date  when  the  period  of  filing  a  second 
appeal  expired,  it  was  within  time.  The  judgment-debtor 
appealed,  and  the  learned  District  Judge  sustained  the  appeal 
♦E.  S.  A.  No.  430  of  1907, 
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holding  that  his  decree  of  the  30th  January  1906  was  the  final 
decree,  as  it  never  was  appealed  against  The  decree-holders 
come  here  in  second  appeal.  On  their  behalf,  reliance  is 
placed  on  the  decisions  in  Sheikh  Ewaz  w.  Mokuna  Bibi  {}) 
and  in  Ram  Sahaiv.  Gay  a  (*),  In  these  cases,  it  was  held 
that  a  decree  cannot  be  regarded  as  having  become  final 
before  the  date  on  which  the  period  for  preferring  an  appeal 
expires.  These  decisions  support  the  view  taken  by  the  first 
court  I,  accordingly,  allow  this  appeal  with  costs,  and  setting 
aside  the  order  of  the  lower  appellate  court  with  costs,  I 
restore  the  order  of  the  court  of  first  instance.  The  case  will 
go  back  to  that  court,  in  order  that  the  execution  of  decree  be 
carried  out  according  to  law. 

Appeal  decreed, 
(I)    [1876]  I.  L,  R.,  I  All,  132.        (2)    [1884]  I.  L.  R.,  7  AIL,  107 


Civil. 

1908. 

GOPAL  Das 

V. 

Mamman 

KUNWAR. 
A  ik marly  J. 


BHAGWAN  DIN 

versus 

DIBBA   AND   OTHERS.* 

Second  complaint— firs ty  dismissed  summarily — whether  second  barred, 
A  Magistrate  is  not  precluded  from  taking  up  a  complaint  on  the 
fects  on  which  a  similar  complaint  had  been  summarily  dismissed 
on  a  former  occasion,  and  if  it  is  shown  that  the  complainant  has 
some  grounds  for  his  complaint,  the  Magistrate  should  admit  it. 
Q^een  Empress  v.  Adam  Khan^  I.  L.  R.,  22  All,  108,  distinguished. 

Criminal  Reference  by  William  Tudball  Esq.,  Sessions 
Judge  of  Cawnpore,  with  a  recommendation  that  the  order 
passed  by  E.  F.  Oppenheim  Esq.,  Magistrate,  First  class,  of 
Cawnpore  be  set  aside. 

The  material  facts  appear  from  the  judgment 

The  parties  were  not  represented. 

The  following  judgment  was  delivered  by 

Knox,  J. — This  case  has  been  very  properly  reported  by 
the  Sessions  Court  of  Cawnpore.  The  facts  briefly  are  as 
follows : — One  Bhagwan  Din,  on  the  20th  August  1907,  filed 
Cr.  Reference  Na  i  of  1908. 
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a  complaint  against  Dibba  and  others.  The  complaint  was 
to  the  effect,  that  the  accused  had  maliciously  blocked  a  drain 
with  the  result  that  water  accumulated  and  damaged  the 
complainant's  property.  The  Joint  Magistrate,  after  recording, 
on  oath,  the  statement  of  the  complainant,  passed  the  follow- 
ing summary  order.  "  The  case  is  one  dealing  with  easements 
and  can  not,  properly,  be  dealt  with  in  this  court.  The  com- 
plaint is  therefore  dismissed."  Now  if  the  complainant's 
property  was  damaged  by  the  action  of  the  accused  and  that 
action  was,  as  stated  in  the  complaint,  the  result  of  enmity,  the 
complainant  was  undoubtedly  entitled  to  have  a  hearing  from 
the  court,  upon  the  complaint  of  mischief,  and  the  Magistrate 
should  not  have  summarily  dismissed  the  complaint,  because 
in  his  opinion  it  was  one  dealing  with  easements.  The 
complainant,  finding  that  he  could  not  get  a  hearing  from  the 
Magistrate,  then  went  to  the  police  and  filed  a  petition  to  the 
effect  that  the  five  men,  against  whom  he  had  already  complain- 
ed of,  as  having  committed  mischief  were  his  enemies  and  that 
he  was  in  fear  of  his  life.  If  the  facts  were,  as  stated  by  the 
complainant,  in  the  complainant's  belief,  his  action  was  not 
immaterial.  This  petition  appears  to  have  gone  to  a  Sub- 
Inspector,  who  reported  that  there  was  reason  in  the  com- 
plainant's fear,  and  that  in  his  opinion  the  persons  complained 
of  should  be  bound  over  to  keep  the  peace.  The  Sub- 
Divisional  Officer,  to  whom  this  report  went,  called  upon  the 
complainant  to  furnish  a  complaint  in  due  form.  The  com- 
plainant then  filed  a  formal  complaint  rehearsing  the 
facts  which  he  had  alleged  in  his  first  complaint  and 
adding  that  he  was  in  fear  of  his  life.  He  did  not  in  the 
complaint  call  the  attention  of  the  court  to  his  first  complaint, 
and  the  summary  order  of  dismissal,  which  had  been  en- 
grossed upon  it.  It  would  have  been  better  had  he  done  so. 
His  second  complaint,  eventually,  came  before  the  same 
Magistrate  who  had  summarily  dismissed  his  first  complaint. 
That  Magistrate  professing  to  act  upon  the  case,  Queen 
Empress  v.  ^^;// AI'/z/jw,  (^)  discharged  the  accused,  holding 
that  the  complaint  must  fail.  He  further  held  that  the 
second  complaint  was  frivolous  and  after  calling  upon  the 
complainant  to  show  cause  ordered  him  to  pay  compensation. 
(i)  [1899]  I.  L.  R.,  22  AIL,  106 
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The  result  then  is  that  the  complainant  has  never  had 
opportunity  given  him  to  support  his  complaint.  His  com- 
plaint has  been  summarily  dismissed,  not  because  the  Joint 
Magistrate  has  found,  that  the  allegations  contained  in  his 
complaint  can  not  be  substantiated  by  evidence,  but  merely 
because  in  the  opinion  of  the  learned  Joint  Magistrate  the 
case  is  one  dealing  with  easements.  The  case,  on  which  the 
learned  Joint  Magistrate  relies,  is  a  perfectly  different  case. 
So  far  as  I  know,  this  court  has  never  held  that  a  Magistrate 
is  precluded,  by  a  summary  order  of  dismissal  of  a  complaint, 
from  taking  up  the  same  complaint  again,  if  it  is  shown  to 
him  that  the  complainant  has  some  ground  for  his  complaint. 
On  the  first  complaint  no  one  had  been  summoned  and  no 
one  had  been,  in  any  way,  injured.  The  very  persistence  of 
the  complainant  and  the  fact  that  a  second  Magistrate,  upon 
the  same  facts  stated,  was  prepared  to  and  did  issue  process, 
should  have  made  the  Joint  Magistrate  pause  and  consider 
whether  his  summary  order  of  dismissal  had  not  been  too 
hastily  passed.  In  any  case  without  further  enquiry,  to  pass 
an  order  directing  the  complainant  to  pay  compensation  was 
not  justified.  I  set  aside  the  order  of  compensation  and  also 
the  summary  order  of  dismissal  and  the  order  of  discharge 
and  I  direct  that  the  complaint  be  restored  to  the  file  and  the 
complainant  be  given  an  opportunity  either  by  such  procedure 
as  is  laid  down  in  section  202  of  the  Code  of  Criminal  Proce- 
dure, or  by  issue  of  process  in  the  usual  way  of  producing  evid- 
ence in  support  of  his  complaint.  When  the  complaint  has 
been  restored  to  the  file,  the  District  Magistrate  of  Cawnpore 
should  transfer  the  case  from  the  court  of  the  Joint  Magis- 
trate and  either  try  it  himself  or  have  it  tried  by  some  other 
Subordinate  Magistrate,  competent  to  deal  with  it.  The 
compensation,  if  paid,  should  be  refunded. 

Order  set  aside 
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SALIG  RAM 

versus 

TIKA    RAM   AND   ANOTHER* 

Right  of  suit—Costs  tiot  allowed  in  execution  department— Costs  of 
objections — Suit  not  maintainable. 
Costs  incurred  by  the  plaintiff  in  preferring  objections  in  the  execu- 
tion department,   under  section   278,  Civil  Procedure  Code,  cannot 
be  recovered  by  a  separate  suit,  even  if  the  court  states  no  reason 
for  ordering  that  the  costs  should  not  follow  the  event     Mahram 
Das  V.  Ajudhia,  I.  L.  R.,  8  All,  452,  and  Kadir  Bux  v.  Salig  Ram, 
I.  L,  R.,  9  AIL,  474,  referred  to. 
Second  appeal  against  the  decree  of  Babu  Shiva  Prasad, 
Additional  Subordinate  Judge  of  Agra,  modifying  a  decree  of 
Babu  Baidya  Nath  Das,  Munsif. 

Suit  to  recover  compensation  for  illegal  attachment. 
The  material  facts  appear  from  the  judgment. 
Satya  Chandra  Mukerji,  for  the  appellant. 
Tej  Bahadur  Sapni,  for  the  respondent. 
The  following  judgment  was  delivered  by 
AlKMAN,  J.— The  appellant,  Salig  Ram  attached  some  bales 
of  cloth   as   belonging   to  one  Ram  Chand,  against  whom  he 
had  obtained  a  decree  for  money.     The  plaintiffs-respondents 
filed  an  objection  in  the  court  executing  the  decree,  claiming 
the  attached  property  as  their  own. 

That  court  sustained  the  objection,  and  ordered  the  pro- 
perty  to  be  released  from  attachment  Thereupon  the 
plaintiff  brought  the  suit,  out  of  which  the  present  appeal 
arises,  to  recover  compensation  for  the  illegal  attachment 
The  plaintiff  sought  to  recover  Rs.  294-4-0.  This  amount 
was  partly  on  account  of  the  depreciation  in  value  of  the 
cloth,  whilst  under  attachment,  and  partly  on  account  of 
the  expense,  to  which  the  plaintiffs  had  been  put  in  pre- 
ferring their  objections  before  the  executing  court  The 
court  of  first  instance  estimated  the  amount  of  damages, 
sustained  by  detention  of  the  cloth  at  Rs.  27-2-0,  but  held 
♦  S.  A.  No.  1013  of  1906. 
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that  no  suit  could  be  maintained  for  recovery  of  the  costs, 
incurred  by  the  plaintiffs  in  objecting  to  the  execution. 
A  decree  was,  accordingly,  passed  in  favour  of  the  plaintiffs 
for  Rs.  27-2-0,  Both  parties  appealed.  The  defendant's 
appeal  was  dismissed.  The  lower  appellate  court  allowed 
the  plaintiffs  Rs.  78-8-0,  in  addition  to  the  amount  decreed 
by  the  first  court,  on  account  of  the  costs  incurred  by  them, 
in  preferring  their  objections  in  the  court  executing  the 
decree. 

The  defendant  comes  here  in  second  appeal.  The  first 
ground  in  the  memorandum  of  appeal  is  not  supported.  The 
second  is  that  no  separate  suit  is  maintainable  to  recover 
costs,  which  might  have  been,  but  were  not,  awarded  by 
the  court  which  heard  the  objection.  In  my  opinion,  this 
plea  must  be  sustained.  The  court  which,  disposed  of  the 
objections,  might  have  given  the  plaintiffs  their  costs.  It 
did  not  It  ordered  the  parties  to  bear  their  own  costs.  No 
doubt  the  court  overlooked  the  proviso  to  section  220,  inas- 
much as  it  did  not  state  its  reasons,  in  writing,  for  directing 
that  the  costs  of  the  application  should  not  follow  the  event. 
No  appeal  lay  against  the  order  of  the  court.  It  is  possible 
that  the  plaintiffs  might  have  got  their  costs,  by  making  an 
application  for  review.  They  did  not  adopt  this  course,  and 
the  question  is  whether,  the  Court,  which  might  have  awarded 
costs,  not  having  done  so,  a  separate  suit  is  maintainable 
to  recover  them. 

I  have  no  hesitation  in  holding  that  the  view,  namely,  that 
a  separate  suit  for  costs  will  not  lie,  is  right.  The  learned 
advocate  for  the  respondents  has  been  good  enough  to  call 
attention  to  two  rulings — Mahrdm  Das  v.  Aj'odAj/a  (^\  a,nd 
Kadir  Bux  v.  Salig  Ram  (*),  which  support  the  view  I  take. 

I  allow  the  appeal  with  costs,  and  setting  aside  the  decree 
of  the   lower   appellate   court   with  costs,  restore  that  of  the 
court  of  first  instance. 
B.  C  M.  Appeal  decreed, 

(I)  [1886]  I.  L.  R.,  8  AIL,  452.  (2)  [1887]  I.  L.  R.,  9  All,  474. 
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RAMBHAJAN  LAL 

versus 

SHEO  PRASAD  and  another  * 

Principal  and  Surety — Admission  of  the  principal  debtors. 

In  an  action  against  a  surety,  the  liability  must  be  proved 
against  the  surety  independently  of  any  admissions  by  the  principal 
debtor  which  are  in  law  no  evidence  against  the  surety.  Exparte 
Young  L.  R.,  17  Ch.  D.,  668,  referred  to 

Second  appeal  against  the  decree  of  Babu  Srish  Chandra 
Bose,  Subordinate  Judge  of  Ghazipur,  reversing  a  decree  of 
Babu  Ramchandra  Saksena,  Officiating  Munsif  of  Mohammad- 
abad. 

Suit  for  sale  upon  a  security  bond. 

Plaintiffs  appointed  defendant  No.  I  as  their  karinda. 
Musammat  Bartana,  wife  of  Jaidyal  Lai  stood  surety  for 
defendant,  and  executed  a  security  bond  hypothecating  certain 
property,  standing  in  her  own  name.  Upon  the  death  of 
the  said  Jaidyal  Lai,  and  Musammat  Bartana,  the  appellant 
came  into  the  sole  possession  of  the  property  as  legal  repre- 
sentative. It  was  alleged  by  the  plaintiff  that  Rs.  73-1-4  were 
found  due  by  the  defendant  No.  i.,  the  karinda^  and  that  he 
had  admitted  the  debt  in  a  goshwara^  signed  by  him.  The 
defendants  put  forward  the  plea,  inter  alia,  that  they  did  not 
admit  the  balance  admitted  by  the  principal  debtor,  and  put 
the  plaintiff  to  proof  of  it. 

The  court  of  first  instance  found  that  there  was  no  proof 
that  any  sum  was  found  due  by  the  defendant  No.  i ;  that  the 
admission  of  the  principal  debtor  was  not  proved,  and,  even 
if  it  were  proved  that  it  could  be  no  evidence  as  against  the 
surety.     The  suit  was  accordingly  dismissed. 

The  lower  appellate  court  finding  that  the  boqd,  though 
ostensibly  executed  by  the  wife,  had  really  been  executed  by  the 
said  Jaidyal,  and  that  the  ^'  goshwara''  was  proved  to  be  in  the 
hand-writing  of  the  principal  debtor,  reversed  the  decree  of  the 
first  court,  and  decreed  the  suit. 

♦  S.  A.  281  of  1906. 
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The  defendant,  Rambhajan  Lai  appealed. 

Haribans  Sahai,  for  the  appellant,  contended  that  the 
Subordinate  Judge  was  not  entitled  to  set  up  a  new  case  for  the 
first  time  on  appeal,  and  that  the  goshwara  was  no  evidence  as 
against  the  appellant,  inasmuch  as  it  was  nothing  more  than  an 
admission  of  the  principal  debtor,  and  it  could  not  bind  the 
surety,  and  that  there  was  no  evidence  other  than  the  gosh- 
wara to  prove  the  defalcation.     He  relied  upon 

Shivtibcisiiva  v.  Sangappa,  (1905)  I.   L.    R.,  29  Bom.,   i,  and 

Ex  parte   Young,  (1881)  17  Ch.  D.,  668,  671. 

Gokul  Prasad,  for  the  respondents,  replied. 

The  following  judgment  was  delivered  b}' 

Airman.  J. — This  appeal  arises  out  of  a  suit  brought  to 
enforce  payment  of  a  debt  from  a  surety.  The  defendant 
did  not  admit  the  debt.  The  only  evidence  to  prove  it  was 
an  admission  of  the  principal  debtor.  That  is  not  sufficient. 
It  was  held  in  the  case  of  Ex  parte  Young{^\  that  even  a  decree 
against  the  principal  debtor  is  no  evidence  against  the  surety 
as  to  the  amount  of  the  debt.  LusH,  L.  J.,  remarks  at  page 
673-— "The  creditors  must  have  proved  it  over  again  against 
the  surety,  because  he  is  not  bound  by  any  admissions  or 
statements  of  the  principal  as  to  what  amount  is  due.  He 
is  only  bound  to  pay  the  amount,  which  shall  be  proved 
against  him."  There  being,  therefore,  no  evidence  of  the  debt 
against  the  defendant,  the  court  of  first  instance  was  right  in 
dismissing  the  suit.  The  lower  appellate  court,  I  may  remark, 
made  out  a  new  case  for  the  plaintiffs,  which  was  not  warrant- 
ed either  by  the  pleadings  or  the  evidence.  I  allow  the  appeal, 
and  setting  aside  the  decree  of  the  lower  appellate  court! 
restore  that  of  the  court  of  first  instance.  The  appellant 
will  have  his  costs  here  and  in  the  court  below. 


Appeal  allowed. 


(1)  [1881]  17  Ch.  D.,  668. 
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LACHMAN  DAS 

versus 
APPRAKASH.* 

Code  of  Civil  Procedure^  {Act  XIV  of  1882),  section  so8—Pfavistons 
ttumdatory  and  imperative — No  time  fixed  in  the  order  of  reference — 
No  award. 

The  provisions  of  section  508  of  the  Code  of  Civil  Procedure  are 
mandatory  and  imperative. 

Where  the  court  appointed  an  arbitrator  but  did  not  fix  the  time 
within  which  the  award  was  to  be  filed,  and  the  arbitrator  filed  the 
award  that  very  day: — Hcld^  that  the  proceedings  were  obnoxious 
to  the  mandat(»ry  provisions  of  section  508  and  the  award  was  no 
award  in  law.  Raja  Hat  Narain  v.  Chaudhrain  Bkagwant  Kuar^ 
L.  R.,  18  I.  A.,  55  followed. 

First    Appeal  from   the  decree  of  Chajju   Mai    Esq., 
Subordinate  Judge  of  Aligarh. 

Suit  for  possession  of  property. 

During  the  pendency  of  the  suit,  the  parties  put  in  an  appli- 
cation asking  the  court  to  refer  the  case  to  the  arbitration  of 
Lala  Jugal  Kishore  and  Lala  Parmanand,  who  were  stated  to 
be  present  in  court.  The  Subordinate  Judge  ordered  that 
"  the  case  be  referred  to  arbitration.  "  No  time  was  fixed  for 
the  return  of  the  award.  The  arbitrators  wrote  out  an  award, 
and  put  it  in  court  on  the  same  day.  The  plaintiff  objected 
to  the  award  on  the  ground  that  the  award  was  in  excess  of 
the  reference.  The  Subordinate  Judge  passed  a  decree  in 
terms  of  the  award. 

The  plaintiff  appealed. 

B,  E,  Cy Conor  (with  him  Durga  Charan  Banerji,  Gulsari 
Lai  and  Iswar  Saran),  for  the  appellant,  submitted  that  there 
was  no  award.  The  omission  of  the  Subordinate  Judge,  to 
name  the  arbitrators  in  the  order,  was  illegal,  and  rendered 
the  award  void.  Further  no  time  was  fixed  within  which 
the  award  was  to  be  delivered,  and  this  omission  vitiated  the 
proceedings,  inasmuch  as  section  508  of  the  Code  of  Civil 
*  K.  A.  30  of  1906 
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Procedure  was  mandatory.     The  arbitrators  were   guilty   of 
misconduct  in  making  an  award  without  holding  proceedings. 

He  relied  on 

Chuka  Mai  v.  Hart  Ram,  [1886J  I.  L.  R.,  8  All,  548. 

Raja  HarNarainv.  Choudhrain  Bhagwant\\Z^\\  I.  L.  R.,  13  All,  30a 

Deoki  Nandan  v.  Raj  Kumar,  [1889]  A.  W.  N.,  124. 

Mohan  Lai  Nehru  (with  him  Moti  Lai  Nehru),  for  the 
respondent,  submitted  that  the  Privy  Council  case  in  I.  L.  R., 
1 3  All.,  300  was  no  authority  in  support  of  the  appeal,  as  the 
point  now  in  dispute  was  not  raised  in  that  case.  He  relied 
on 

Mubarik  AH  v.  Kadir  Baksh  [1875]  7  All,  H.  C.  351. 
which  he  submitted  was  exactly  on  all  fours  with  this  case. 

[Stanley,  C.  J. — The  Privy  Council  has  decided  that  the 
provision?  of  section  508  are  imperative  and  mandatory]. 

The  remarks  were  obiter  as  the  decision  of  the  case  did 
not  turn  upon  them.  In  the  objections  which  the  plaintiff 
raised  in  the  court  below,  he  did  not  raise  any  objection  as  to 
the  invalidity  of  the  award.  He  only  said  that  it  was  in 
excess  of  the  reference.  He  could  not  raise  the  point  in  appeal. 
It  was  no  doubt  the  intention  of  the  parties  that  the  arbitra- 
tors should  put  in  the  award  that  very  day.  The  omission  of 
the  time  from  the  order  was  not,  therefore,  fatal. 

B,  E.  O' Conor,  was  not  heard  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  decree  in  this  c^se,  in  respect  of  which 
the  appeal  before  us  has  been  preferred,  was  passed  upon  a 
so-called  award.  After  evidence  had  been  given  and  some 
of  the  issues  in  the  case  had  been  determined  by  the  court, 
and  there  remained  two  issues  only  for  determination,  by 
consent  of  the  parties,  the  matters  in  difference  were  left  to 
the  arbitration  of  two  gentlemen  who  happened  to  be  present 
in  court.  The  court  there  and  then  passed  an  order  referring 
the  matter  to  arbitration,  but  did  not  as  is  required  by  section 
508  fix  a  time  for  the  delivery  of  the  award  or  name  the 
arbitrators.  The  arbitrators  forthwith  proceeded  in  court 
without  the  examination  of  the  parties,  to  draw  up  an  award 
and  upon  the  award  so  drawn  up  which  does  not  deal  specifi- 
cally with  the  two  issues  which  remained  undetermined,  a 
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decree  was  passed.  The  main  objection  to  the  decree  which 
was  so  passed,  is  that  the  whole  proceedings  were  irregular 
owing  to  the  fact  that  the  provisions  of  section  508  were  not 
complied  with.  Other  objections  were  also  raised  with  which 
we  think  it  unnecessary  to  deal.  If  the  only  objection  were, 
in  respect  of  the  omission,  to  fix  a  date  for  the  delivery  of  the 
award,  we  should  have  been  disposed  to  regard  that  as  an 
irregularity,  which  would  be  cured  by  the  acquiescence  of  the 
parties  in  the  preparation  of  the  award  by  the  arbitrators, 
were  it  not  for  the  clear  and  explicit  language  of  their  Lord- 
ships of  the  Privy  Council.  Indeed,  in  this  court  there  is  a 
decision  of  a  Bench  that  the  omission  in  the  order  of  the 
court  to  fix  a  time  for  the  delivery  of  the  award  would  invali- 
date the  award.  This  was  the  case  of  Clinha  Mai  v.  Hari 
Ram  :;*).  In  that  caseOLDFlELD  and  Brodhurst,  JJ.,  held 
that  the  law  requires  that  there  shall  bs  an  express  order  of 
the  court,  fixing  the  time  for  the  delivery  of  the  award,  or  for 
extending  or  enlarging  such  time,  and  that  an  award,  which  is, 
invalid  under  section  521  of  the  Code  of  Civil  Procedure, 
because  not  made  within  the  period  allowed  by  the  court,  is 
not  an  award  upon  which  the  court  can  pass  a  decree,  and  a 
decree  passed  in  accordance  with  such  an  award  is  not  a 
decree,  in  accordance  with  an  award  from  which  no  appeal 
lies.  The  Privy  Council  pronouncement,  to  which  we  have 
referred,  was  made  in  the  case  of  Raja  Har  Narain  Singh 
V.  Chaudhrain  Bhag^vant  Kuar  and  another  (*^).  Lord  Morris, 
delivering  the  judgment  of  the  Board,  observes  **  Their 
Lordships  are  of  opinion  that  section  508  is  not  merely 
directory  but  that  it  is  mandatory  and  imperative.  Section 
521  declares  that  no  award  shall  be  valid,  unless  made  within 
the  period  allowed  by  the  court,  and  it  appears  to  their  Lord- 
ships that  this  section  would  be  rendered  inoperative,  if  section 
508  is  to  be  merely  treated  as  directory."  In  view  of  this 
statement  of  the  law  by  their  Lordships,  we  cannot  but  regard 
the  proceedings  taken  in  this  suit  as  being  obnoxious  to  the 
mandatory  provisions  of  section  508,  and  accordingly,  we  must 
allow  the  appeal.  .Allowing  the  appeal,  we  set  aside  the 
decree  of  the  court  below  and  remand  the  suit  to  that  court, 


(I)    [1886]  I.  L.  R.,  8  All.,  548. 
(2)    LI89I]  L.  R.,  18  I.  A.,  55  S.  C.  I.  L.  R.,  13  All,  300. 
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under  section  562  of  the  Code  of  Civil  Procedure,  with  direc- 
tions that  it  be  reinstated  in  its  ori^jinal  number  in  the  file  of 
pending  suits  and  be  disposed  of  according  to  law.  Costs 
h^re,  includin;^  fee>  on  the  higher  scale,  and  hitherto  will 
abide  the  event.  Objections  have  been  filed  by  the  plaintiff- 
appellant,  under  section  561  of  the  Code.  These  objections 
fall  to  the  ground  in  consequence  of  our  decision  on  the  appeal. 
We  dismiss  them  but  without  costs. 
X  Appeal  decreed. 


SHAHBAZ  KHAN  and  others 

veisus 

UMRAO    PURI    AM)   OTHERS.* 

Code  of  Civil  Procedure^  {Act  XIV  0/1882),  sec/ion  11— Religions  rites 

and  ceremonies—  Killini:;  of  co7us—  fhrfarff/ion  of  ri}^hi^unstiiction 

of  Civil  Court — Nuisance. 

It  is  the  legal  right  of  every  person  to  make  such  use  of  his  own 
property,  as  he  may  think  fit,  provided  that  in  doing  so,  he  does  not 
cause  real  injur)*  to  others  or  offend  against  the  law,  even  though 
he  may  thereby  hurt  the  susceptibilities  of  others.  Where  the 
District  Magistrate  had  ordered  the  Mahomedans  of  a  village 
not  to  kill  kinc  anywhere  in  the  village,  and  the  Mahomedans  sued 
for  declaration  of  their  right  and  injunction,  held  that  the  right 
claimed  was  one  to  which  they  were  legally  entitled  irrespective 
of  custom,  and  were  entitled  to  a  declaration  of  such  right.  Slaughter 
of  cattle  could  only  be  prohibited,  where  it  amounted  to  public 
nuisance  and  was  obnoxious  to  the  rules  and  regulations  lawfully 
promulgated  for  observance,  and  not  when  it  was  calculated  to  irri- 
tate the  religious  susceptibilities  of  a  class  or  community. 
First  Ai»PKAL  from  a  decree  of  W.  Turner  Esq.,  District 
Judge  of  Shahjahanpur. 

The  material  facts  were  as  follows: — The  Hindus  of  the 
village,  Behta  Gushain,  applied  to  the  Collector  at  Shahjahan- 
pur to  prevent  the  Mahomedans  from  slaughtering  cows 
within  a  certain  enclosure,  which  was  the  property  of  Maho- 
medans. The  Collector  i.ssued  notice  to  the  Mahomedans, 
and  after  hearing  them  passed  an  order  that  there  was  no 
custom  of  slaughtering  cows  in  that  village,  and  the  Mahome- 
dans should  not  do  that.  The  plaintiffs,  thereupon,  brought 
this  suit  for  a  declaration  of  their  right  to  slaughter  cows,  and 
an  injunction  restraining  the  Hindus  from  interfering  with 
that  right.  The  court  below  dismissed  the  suit  holding  that 
a  right  to  slaughter  cows  was  not  established. 
*  F,  A.  247  of  1905. 
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Plaintiffs  appealed. 

Ghulam  Mujtaba  (with  him  Mahomed  Ishaq),  for  the 
appellants.  The  application  of  the  defendants  to  the  Magis- 
trate was  a  denial  of  the  plaintiff's  right.  The  case  would 
have  been  quite  different,  if  they  had  not  denied  the  right 
of  the  plaintiffs.  As  they  moved  the  Magistrate,  a  decree 
should  be  passed  against  them.  It  is  not  a  suit  where  the 
plaintiffs  want  a  declaration  that  they  are  entitled  to  slaugh- 
ter anywhere  they  please,  but  they  want  a  declaration  to 
slaughter  on  their  own  land.  If  they  do  anything  to  injure 
the  religious  feelings  of  the  Hindus,  they  will  be  liable  to 
criminal  prosecution.  It  has  been  held  that  a  Magistrate 
has  no  power  to  restrain  any  one  from  holding  a  market  on 
his  own  land,  and  the  same  principle  should  govern  the 
present  case. 

Thakoor  Singh  v.  Sheo  Pershad,  [1872]  5  N.-W.  P.,  H.  C.  8. 
Gopi  Mohan  v.  Taramoniy  [1879]  1-  L.  R.,  5  CaL,  7  F.  B. 

[BURKITT,  J. — You  want  a  declaration  that  you  can  do  any- 
thing lawful  on  your  land.] 

Yes.  The  sacrifice  of  cows  on  Bakrid-day  is  not  unlaw- 
ful. It  is  no  ground  to  refuse  an  injunction  that  a  certain 
thing  would  offend  the  religious  feelings  of  others. 

Behari  Lai  v.  Ghisa  Laly  [1902]  I.  L.  R.,  24  AH.,  499. 
Right  to  slaughter  cows  on    Bakrid-days   was   considered 
on  the  criminal  side  of  this  court. 

Queen  Empress  v.  Imam  Ali^  L1887]  I.  L.  R.,  10  All.,  150. 
Tej  Bahadur  Sapru  (for  Satish  Chandra  Banerji),  for  the 
respondents.  There  are  three  points  for  consideration  in 
this  case,  (i)  Whether  this  is  a  suit  of  a  civil  nature  and  the 
plaintiffs  have  a  causa  of  action.  (2)  Whether  a  declaration 
could  be  granted  in  favour  of  the  plaintiffs.  (3)  Whether 
the  plaintiffs  were  entitled  to  an  injunction.  As  to  the  first, 
I  submit  that  under  section  1 1  of  the  Code  of  Civil  Procedure, 
a  suit  of  a  civil  nature  is  a  suit  in  which  the  right  to  property 
or  office  is  involved.  In  the  present  case,  none  of  these 
questions  are  involved  and,  therefore,  it  cannot  be  maintained. 

[Stanley,  C.  J. — The  section  does  not  say  that  those  are 
the  only  suits  of  civil  nature.] 
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In  every  suit  a  legal  right  must  be  involved.  The  mere 
fact  that  the  plaintiff  is  entitled  to  a  right  does  not  entitle  him 
to  come  into  court  seeking  a  declaration.  There  must  be  an 
invasion  of  right. 

[Stanley,  C.  J. — It  is  a  right  to  property  to  kill  cattle  on 
his  land,  wherever  he  likes.] 

This  is  not  a  case  where  the  plaintiffs  were  stopped  from 
killing  cattle  by  the  defendants.  There  is  an  executive  order 
of  a  Magistrate  passed  against  them.  The  order  may  be 
right  or  wrong.  It  cannot  be  interfered  with  by  the  Civil 
Court.     He  cited. 

Rama  v  Shiva  Ram^  [1882 J  I.  L.  R.,  6  Bom.,  116. 
Vasudev  v.  Vamnaji,  [1880J  I.  L.  R.,  5  Bom.,  80. 

As  to  the  second  point,  I  submit  that  this  court  should  not 
interfere  with  the  discretion  of  the  court  below.  A  declara- 
tion cannot  be  claimed  as  a  matter  of  right. 

The  vakil  for  the  appellants  having  intimated  that  he 
withdrew  his  claim  for  injunction,  the  last  point  was  not 
argued. 

Ghulam  Mujtaba  was  not  heard  in  reply. 
The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  litigation  which  has  led  to  this  appeal 
might  we  think  have  been  avoided  by  the  exercise  of  some 
common  sense  and  toleration.  The  question  before  us  is 
whether  the  members  of  the  Mahomedan  community  in  the 
village  of  Behta  Gushain  in  the  District  of  Budaun  have  a  right 
to  slaughter  cows,  within  their  own  premises  in  the  village  for 
the  purpose  of  daily  food  as  well  as  for  sacrifice,  under  any 
limitations  or  otherwise.  The  village  in  question  has  a  popu- 
lation of  about  3000,  of  whom  less  than  a  thousand  are 
Mahomedans  and  the  remainder  Hindus.  The  defendants, 
on  the  1 6th  of  November.  1903,  applied  to  the  District 
Magistrate  of  Budaun  for  an  order  that  the  Mahomedans 
in  the  village  might  be  forbidden  to  slaughter  kine  in  the 
village.  A  charge  was,  thereupon,  preferred  against  the  plaintiff, 
Shahbaz  Khan  and  others,  purporting  to  be  under  section  107 
of  the  Code  of  Criminal  Procedure.  On  the  6th  of  December, 
1903,  the  District  Magistrate  passed  an  order,  prohibiting  the 
slaughter   of  jmy  cattle  in  the  village.     In  his  order,  he  states 
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as  follows  : — "  It  appears  that  the  Hindus  far  out-number  the 
Mahomedans.  I  find  there  aie  other  villages  in  this  thana- 
circle,  where  slaughter  never  takes  place,  and  where  it  would  be 
strongly  objected  to,  at  Bilsi  itself  for  instance.  There  is  in  fact 
a  general  understanding  that  it  should  only  be  allowed  in  places, 
where  it  has  been  customary.  For  these  reasons,  I  forbid  it  in 
Behta  Gushain."  The  following  also  appears  in  the  order, 
**  As  there  is  some  ill-feeling  over  the  matter,  a  copy  of  this 
order  is  to  go  to  the  Sub  Divisional  Magistrate,  with  a  view  to 
proceedings  under  section  107  of  the  Code  of  Criminal 
Procedure.  If  any  action  is  taken,  the  leaders  of  both  sides 
should  be  bound  over  ;  but  as  the  Mahomedans  are  in  the 
wrong,  no  security,  more  than  is  absolutely  necessary,  should 
be  taken  from  the  Hindus." 

Although  this  order  purports  to  have  been  passed  under 
section  107,  it  is  clear  that  it  was  not  an  order  under  that  section. 
Whether  indeed  it  is  anything  more  than  mere  brutum  fulmen, 
it  is  difficult  to  say,  but  whatever  it  be,  it  is  clear  that  the 
members  of  the  Mahomedan  community  in  the  village  of 
Behta  Gushain  cannot  slaughter  kine,  except  at  the  risk  of 
criminal  proceedings.  The  order  of  the  Magistrate  was  con- 
firmed by  the  Commissioner,  on  the  1 8th  of  February,   1904. 

The  plaintiffs,  feeling  aggrieved  at  the  prohibition  of  the 
exercise  of  what  they  conceive  to  be  their  legal  rights,  insti- 
tuted the  suit  out  of  which  this  appeal  has  arisen.  The 
defendants  took  defence  and  denied  the  right  claimed  by  the 
plaintiffs,  and  put  forward  the  case  that  there  was  no  custom 
of  slaughtering  or  sacrificing  cows  in  their  village,  and  that  the 
plaintiffs  were  not  competent  to  do  anywhere,  in  the  village, 
any  act  which  might  be  injurious  or  annoying  to  the  defendants 
or  repugnant  to  their  religious  feelings.  They  also  denied 
that  a  suit  of  the  kind  was  cognizable  in  the  Civil  Court. 

The  learned  District  Judge  decided  this  last  issue  in  favour 
of  the  plaintiffs,  and  we  think  rightly.  The  right  claimed  was, 
as  he  said  a  right  of  a  substantial  and  valuable  nature,  and 
not  of  the  nature  of  a  right  to  a  mere  dignit}'  or  privilege 
unconnected  with  fees  or  emoluments,  such  as  were  dealt 
with  in  the  cases  to  which  he  referred.  He,  however,  dismissed 
the  plaintiffs'  claim  on  the  ground,  that  they  had  failed  to  prove 
that  they  had  continuously  slaughtered  kine  for  consumption   at 
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the  slaughter  house  in  the  village  or  had  continuously  tn  observ- 
ance of  the  sacrifice  <?/"kurbani  killed  kine  on  the  Id-ul-zuha  in  the 
slaughter  house  or  in  their  fiouses.  The  burden  of  proving  such 
custom  he  laid  upon  the  plaintiffs,  and  dismissed  the  suit.  He 
further  found  that  the  plaintiffs  could  in  no  case  be  entitled  to  a 
declaration,  as  against  the  world,  of  a  right  to  slaughter  cattle. 

The  appeal  before  us  was  then  preferred,  and  the  main  con- 
tention advanced  on  behalf  of  the  appellants  is  that  the  court 
below  was  wrong  in  holding  that  the  suit  was  based  on  custom 
alone  ;  that  independantly  of  any  custom,  every  Mahomedan 
has  a  right  to  do  all  lawful  acts  within  and  upon  his  own 
property  and,  if  any  one  interfere  with  the  exercise  of  his 
legal  rights,  to  obtain  from  the  court  a  declaration  of  such 
rights  that  the  killing  of  cows  on  their  own  land,  not  being  an 
unlawful  act,  the  plaintiffs  were  entitled  to  a  decree,  irrespective 
of  any  custom  and  further  that  the  court  below  was  wrong  in 
holding  that  the  relief  sought  was  claimed  against  the  whole 
world,  and  could  not  be  granted  as  against  the  defendants  alone. 

Now  upon   the  main   question,  we  should  in  the  first  place 
premise  that  the  slaughter  of  cattle  under  certain  circums- 
tances  would   be  a  public  nuisance,   and   it   might    also    be 
obnoxi  ous  to  rules  and   regulations  lawfully  promulgated  for 
observance,  in  a  town  or  village,  and  further  that  kine  must 
not   be   slaughtered    in   such    places   or   manner  as   to    be  a 
nuisance  or  in  contravention  of  any  such  rules  and  regulations. 
We   may  also  say   that  it  is  in  the  highest  degree  desireable 
that  the  members  of  the  different  religious   persuasions,  who 
are  to  be  found   in  this  country,  should  in  the  observance  of 
their  religious  ceremonies,  as  well  as  in  the  exercise  of  their 
lawful  rights,  show  respect  for  the  feelings  and  sentiments  of 
those  belonging  to  different  persuasions  and   avoid   anything 
calculated  to  irritate  the  religious  susceptibilities  of  any  class 
of  the  community.     But  when  a  question  in  which  the  ordi- 
nary rights  of  property  are  involved  comes  before  us,  we  must 
before  we  can  allow  those  rights  to  be  infringed,  endeavour  to 
find  the  existence  of  some  principle  or  rule  of  law  justifying 
a  ruling  that  the  wishes  or  susceptibilities  of  individuals  can 
be  allowed  to  over-ride  such  rights.    Acts  calculated  to  offend 
the   sentiments   of  a   class  do   not  necessarily   amount   to   a 
public  nuisance.     Len  non  favet  votis  delicatorum.     The  law 
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makes   no   allowance   for   the  susceptibilities   of  the   hyper 
sensative.     In  our  judgment,  then,  we  shall  deal  simply  with 
the  broad  question   whether  the  right  to  slaughter  kine  on 
their  own  premises  by   Mahomedans  in  the  village  of  Behta 
Gushain  is  illegal.  TURNER,  C.J.,  in  the  case  o{  Muttumira  V. 
Queen  Empress  {}\  observed '*  a  public  nuisance  is  defined 
by  the    Penal   Code   as   an    act   or   omission   which   causes 
any  common  injury,  danger,  or  annoyance  to   the  public  or 
people  in  general,  who  dwell  or  occupy  property  in  the  vicini- 
ty  or  which  must  necessarily  cause  obstruction,  danger,  or 
annoyance  to  persons,  who  may  have  occasion  to  use  any  pub- 
lic right.     It  is  obvious  from  the  language  of  the  Act  that  it 
was  not  intended  to  apply   to  acts   or  omissions  calculated  to 
offend  the  sentiments  of  a  class.     In  this  countr>%  it  must  often 
happen   that  acts  are  done  by  the  followers  of  a  creed,  which 
must  be  offensive  to  the  sentiments  of  those  who  follow  other 
creeds.'*     In  the  case  of  Queen  Empress  v.  Byramji  Edalji  (*), 
an  accused  appealed  against  his  conviction  of  an  offence,  under 
section  268  of  the  Indian  Penal  Code,  in  having  cut  up  on  his 
verandah,  meat    which    was  to  be   cooked   for  a  dinner  party, 
exposing  it  to   the   sight  of  persons   passing   along  the  road, 
among   whom    were   some  Jains,  whose  temple  was  close  by. 
The  Magistrate  had  found  the  accused  guilty  of  committing 
a  public  nuisance  on  the  ground  that  he  had  done  an  act  by 
which  several  persons  who  were  Jains  were  much   annoyed, 
they  having  a  great  repugnance  to  the  taking  of  life,  under 
any  circumstances.     The  conviction  was  set  aside  by  BlRD- 
WOOD  and  Parsons,  J  J.,  who  in  the  course  of  their  judgment 
observed  that  the  annoyance  complained  of  "neither  did   nor 
could  cause  any  sensible  or  real  damage.     It  was  an  annoy- 
ance merely  by  reason  of  its  hurting  the  feelings  of  the  Jains, 
who  have  a  repugnance  to  the  killing  of  animals.     It  was 
thus  of  the  nature  of  a  sentimental  grievance,  which  could  be 
felt  only  by  persons  holding  certain  views  as  to  the  killing  of 
animals.  "     In   the  case  of  Queen-Empress  v.  Zakhiuddin  (*}, 
certain    Mahomedans  had   been    convicted   on   a  charge  of 
having,  for  a  religious  purpose,  killed   and  cut   up  two  cows, 
before  sun-rise  in  a  private  compound,  partly  visible  from  a 
public  road,  the  killing  of  one  cow  being  witnessed  by  a 

K^\)  [1884]  I.  L.  R..  7  Mad,  591.     (2)  [1887]  I.  L.  R.,  12  Bom.,  437. 
(3)    [1887]  I.  L.  R.,    10    All,   44. 
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Hindu.  It  was  held  by  BrodhursT,  J.,  on  an  application 
for  revision  of  the  order  of  conviction  passed  by  the  Magis- 
trate under  section  290  of  the  Indian  Penal  Code,  that  the 
circumstances  proved  did  not  amount  to  the  commission  of  a 
public  nuisance  as  defined  in  section  268  of  the  Code.  Fur- 
ther in  the  case  of  Queen  Empress  v.  I  man  Alt  and  another  (*), 
It  was  held  by  a  Full  Bench  of  this  High  Court  that  a  cow 
was  not  "  an  object  within  the  meaning  of  section  295  of  the 
Criminal  Procedure  Code, "  and  that  the  slaughter  of  a  cow 
was  not  an  offence  under  that  section.  The  decision  in 
Romesh  Chunder  Sannyal  \.  Hirn  Mondal  {^\  is  to  the  same 
effect. 

In  an  earlier  case  in  the  Calcutta  High  Court,  namely, 
Hajee  Mazkur  AH  and  others  v.  Gundoivnee  Sahoo  (•),  tlje 
legality  of  an  order  passed  by  a  Deputy  Magistrate  in  a  pro- 
secution under  section  521  of  the  Criminal  Procedure  Code, 
then  in  force,  in  which  he  treated  the  slaughter  of  cattle  as  a 
nuisance  and  ordered  its  discontinuance  within  a  private  en- 
closure belonging  to  some  Mahomedans  was  considered. 
Kemp  and  Glover,  J  J.,  held  that  although  the  act  complained 
of  might  be  shocking  to  the  prejudices  of  Hindus,  it  could  not 
properly  be  regarded  as  a  nuisance,  and  that  at  any  rate  the 
act  being  done  in  a  private  place  and  not  on  a  thoroughfare, 
it  could  not  be  dealt  with  under  section  521.  In  the  course 
of  their  judgment  the  learned  Judges  say  "that  Hindus 
should  object,  with  all  their  strength  to  the  killing  of  cows  in 
an  enclosure  within  a  few  yards  of  their  dwelling,  is  natural 
enough,  but  this  would  not  make  such  killing  a  nuisance  in 
the  legal  sense  of  the  term.  The  animals  were  sacrificed 
within  a  walled  enclosure,  no  one  could  see  the  process  from 
the  outside  and  it  is  not  alleged  that  the  sacrifices  were  made 
occasion  for  noisy  or  riotous  demonstration  which  could  affect 
the  comfort  of  the  neighbours.  It  was  simply  and  solely  a 
matter  of  religious  feeling.  The  complainant  had  no  objec- 
tion to  other  animals  being  sacrificed  within  the  enclosure  in 
question,  he  even  suggested  that  the  petitioners  might  kill 
sheep  or  camels  there  if  they  liked,  what  he  objected  to  was 
the  slaughter  of  the  sacred  cow. " 

(4)  [1S88]  1.  L  R.,  10  All.,  150.         (5)  [1890J  I.  L  R.,  17  Cal.,  852. 
(6)  [1882]  25  W.  R.   72. 
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The  same  question  came  before  a  Bench  of  this  Court  in 
second  appeal  No  1028  of  1881,  in  the  case  of  Raghuber  Dyal 
and  others  \\  Ameeran  Jahan  {}iv\x^y^ox\.^A),  In  that  case  the 
respondent  Ameeran  Jahan  brought  a  suit  for  a  declaration 
of  her  right  to  offer  a  cow  in  sacrifice  annually,  on  certain  days 
within  the  enclosure  of  her  house  and  notwithstanding  an  order 
of  the  Deputy  Magistrate  forbidding  the  .sacrifice,  a  decree  was 
passed  in  her  favour,  whereby  the  defendants  were  restrained 
from  interfering  with  the  sacrifice  of  an  Idulzuha  victim  of  any 
kind  on  the  premises  of  the  plaintiff  during  the  loth,  nth  and 
1 2th  days  of  the  month  of  Zilhij,  provided  that  the  sacrifice 
should  be  completed  within  the  inner  quadrangle  of  the 
house,  and  that  from  the  commencement  to  the  completion  of 
the  sacrifice  the  outer  doors  of  the  house  should  be  kept  closed, 
and  provided  also  that  the  decree  should  have  no  effect  as 
against  any  rule  or  regulation  of  the  Municipality  of  Shah- 
jahanpur,  the  town  in  which  the  parties  resided,  which  might 
thereafter  be  promulgated  regarding  Idulzuha  sacrifices  in 
general.  The  decision  of  the  learned  officiating  Judge  was 
affirmed  by  Brodhurst  and  TvRRKLL  JJ.,  on  the  4th  of  May 
1882. 

In  view  of  these  authorities  it  appears  to  us  indisputable  that 
under  certain  limitations  the  slaughtering  of  kine  by  Mahome- 
dans  is  not  illegal.  It  is  the  legal  right  of  every  person  to 
make  such  u.se  of  his  own  property  as  he  may  think  fit,  pro- 
vided that  in  doing  so  he  does  not  cause  real  injury  to  others 
or  offend  against  the  law  even  though  he  may  thereby  hurt 
the  su.sceptibilities  of  others.  The  learned  District  Judge  was 
wrong  in  our  judgment  in  holding,  that  the  onus  lay  upon 
the  plaintiffs  appellants,  of  proving  the  existence  of  a  custom 
allowing  the  slaughter  of  kine  in  their  village.  The  right 
claimed  is  one  to  which  they  are  legally  entitled  irrespective 
of  custom,  and  it  is  only  when  they  abuse  the  right  that  its 
exercise  can  be  interfered  with. 

We,  therefore,  allow  the  appeal,  set  aside  the  decree  of  the 
court  below  and  give  a  decree  to  the  plaintiffs  declaring  that 
they  have  the  right  which  they  claim  namely  to  slaughter  cows 
in  the  Mazbah  belonging  to  them  in  Behta  Gushain  for  daily 
consumption  as  also  for  consumption  at  festivals,  and  in  their 
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houses  for  the  purpose  of  sacrifice  provided  that  in  the  exercise 
of  such  right  they  do  not  commit  a  nuisance  or  offend  any 
rule  or  regulation  lawfully  promulgated  and  applicable  to  that 
village.  We  also  grant  an  injunction  restraining  the  defendants 
from  interfering  with  the  rights  of  the  plaintiffs  appellants 
as  above  declared.  The  defendants  respondents  must  pay  the 
costs  of  this  appeal  as  also  the  costs  in  the  court  below. 

X.  Appeal  decreed. 
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SURAJ  BALI 

versus 
EMPEROR.* 

Penal  Code  (Act  XLV  of  i860),  section  ^jS—  Operation  for  cntai  act — 
failure  of  operation—  negligence. 

When  an  accused  in  good  faith  performed  an  operation  upon  a 
woman  with  her  consent  for  cataract  according  to  the  recognised 
method  of  Indian  eye  surgery,  the  result  of  which  was  that  she  lost 
her  eyesight,  held  that  he  was  not  guilty  of  an  offence,  under  section 
338  of  the  Indian  Penal  Code. 

Criminal  Refp:kence  by  Mohammad  Ali  Esq.,  Sessions 
Judge  of  Mirzapur,  recommending  that  the  conviction  and 
sentence,  passed  upon  the  accused,  may  be  set  aside. 

The  material  facts  appear  from  the  judgment. 

The  following  judgment  was  delivered  by 

AlKMAN,  J. — This  case  has  been  referred  by  the  learned 
Sessions  Judge  of  Mirzapur,  with  a  recommendation  that  the 
conviction  of  one  Suraj  Bali  of  an  offence  under  section  338 
of  the  Indian  Penal  Code  and  a  sentence  of  fine  passed  there- 
on should  be  set  aside. 

After  hearing  the  learned  Counsel  for  the  accused  and  the 
learned  Assistant  Government  Advocate  for  the  Crown,  I  am 
of  opinion  that  the  conviction  can  not  be  sustained.  It  appears 
that  the  accused  operated  on  an  old  woman  named  Basantia 
for  cataract  and  the  result  of  the  operation  was  that  she  lost 
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the  sight  of  the  left  eye.  The  Magistrate  found  that  the 
operation  was  performed  with  the  consent  of  Musammat 
Basantia;  that  it  was  performed  in  good  faith  for  her  benefit, 
and  that  the  operation  is  the  recognised  Indian  method  of 
treatment  of  cataract.  Section  338  renders  punishable  any- 
one who  causes  grievous  hurt  to  any  person  by  doing  any 
act  so  rashly  or  negligently  as  to  endanger  human  life  or  the 
personal  safety  of  others. 

In  my  opinion  on  the  facts  found,  the  accused's  act  does  not 
fall  within  this  section.  The  operation  which  he  performed 
is  a  recognised  method  of  Indian  eye  surgery.  Six  witnesses 
were  called  by  the  accused  who  stated  that  he  had  success- 
fully treated  them  for  cataract.  Undoubtedly  the  operation  is 
attended  with  some  degree  of  risk,  a  risk  which  is  apparently 
much  greater  than  attends  an  operation  for  cataract  after  the 
English  method.  Even  this  latter  method  is  not  always 
successful.  In  his  cross  examination,  the  Civil  Surgeon  said : — 
"  Last  year,  I  had  79  cases  in  which  I  had  one  failure;  there  were 
some  failures.'* 

It  may  be  that  the  complainant  has  a  remedy  in  the 
civil  court  against  the  accused,  if  he  treated  her  negligently, 
but  in  my  opinion,  the  evidence  does  not  prove  that  he  com- 
mitted any  criminal  offence. 

I  accept  the  recommendation  of  the  learned  Judge  and 
quash  the  conviction  of  Suraj  Bali,  under  section  338  of  the 
Indian  Penal  Code  and  the  order  of  fine;  the  fine,  if  paid,  will 
be  refunded. 

Conviction  quashed. 
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DEOKI 
versus 
EMPEROR* 

Code  of  Criminal  Procedure  (Act  Vo/iSgS),  section   27/—  Statement 
not  recorded— Procedure. 

Section  271  of  the  Code  of  Criminal  Procedure  provides  that  when 
the  court  is  ready  to  commence  a  trial,  it  shall  read  out  and  explain  the 
charge  to  the  accused  and  record  his  plea  of  guilty  or  not  guilty.  When 
the  Sessions  Judge  does  not  record  any  plea,  he  does  not  comply  with  the 
provisions  of  the  section.  When  an  accused  instead  of  pleading  guilty 
makes  a  long  and  rambling  statement  more  or  less  admitting  his  guilt,  the 
Judge  ought  to  record  a  plea  of  not  guilty  and  proceed  to  try  the  case. 
Queen  Emprees  v.  Bhadu^  I.  L.  R.,  19  AIL,  1 19  referred  to. 

Criminal  Appeal  from  an  order  of  Additional  Sessions 
Judge  of  Aligarh. 

The  material  facts  appear  from  the  judgment. 

The  appellant  was  not  represented. 

W.  K.  Porter  (Assistant  Government  Advocate),  for  the 
Crown. 

The  judgment  of  the  Court  was  delivered  by 

Richards,  J. — The  appellant  Musammat  Deoki  has  been 
sentenced  to  transportation  for  life  by  the  Additional  Sessions 
Judge  of  Aligarh.  The  learned  Sessions  Judge  says  that 
he  convicted  the  appellant  on  her  plea  of  guilty.  There  is  no 
doubt  that  the  statement  made  by  the  appellant  before  the 
committing  Magistrate  would  have  amounted  to  a  plea  of 
guilty,  or  perhaps  it  would  be  more  correct  to  say  that 
she  might  be  convicted  of  murder  on  this  statement.  In  our 
judgment,  the  learned  Judge  has  not  paid,  the  attention  which 
he  ought  to  have  paid  to  the  provisions  of  section  271  of  the 
Code  of  Criminal  Procedure.  That  section  provides  that 
when  the  court  is  ready  to  commence  a  trial,  and  the  accused 
is  brought  before  it,  the  charge  shall  be  read  out  in  court  and 
explained,  and  the  accused  shall  be  asked  whether  he  is  guilty 
of  the  offence  charged  or  claims  to  be  tried.  If  he  pleads 
♦  Cr.  A.  992  of  1907. 
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guilty,  the  plea  shall  be  recorded  and  he  may  be  convicted 
thereon.  In  the  present  case,  the  learned  Sessions  Judge  has 
not  recorded  any  plea  of  guilty.'  He  has  not  recorded  even 
the  exact  words  which  the  accused  used  when  called  upon  to 
plead.  As  a  result,  the  learned  Judge  has  neither  on  his  own 
responsibility  recorded  a  plea  of  guilty  in  so  many  words,  nor 
has  he  recorded  the  words  used  by  the  accused,  which  would 
have  enabled  this  Court  to  judge  whether  or  not  the  plea 
amounted  to  a  plea  of  guilty.  This  is  not  the  first  case  in 
which  we  have  had  to  call  attention  to  the  neglect  to  comply 
with  the  provisions  of  section  271  (we  do  not  refer  to  the 
learned  Judge  who  tried  this  case).  In  cases  where 
the  accused,  instead  of  pleading  guilty  in  the  words  of  the 
section,  makes  a  long  rambling  statement  more  or  less  admit- 
ting guilt,  it  would  be  much  safer  if  the  Judge  recorded  a 
formal  plea  of  not  guilty,  and  proceeded  to  try  the  case  in  the 
ordinary  way,  recording  the  evidence.  We  may  here  refer  to 
ih^  cdiS^  o{  Queen-Empress  \,  Bhadu  {}),  In  the  petition  of 
appeal  in  the  present  case,  the  accused,  while  admitting  that 
she  fell  into  the  well  with  the  child  in  her  arms,  says  that  it 
was  unintentional.  This  would  have  amounted  to  a  plea  of 
not  guilty.  We  think  it  safer  in  the  present  case  to  set  aside 
the  coiivictijii  and  s^.ite.icc,  and  order  the  appellant  to  be 
retried. 


Retrial  ordered. 


(I)    [1896]  I.  L.  R.,  19AII.,  119. 
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TAJ-UD-DIN    AND   OTHERS 

versus 
EMPEROR* 
Pe»a/  Co.fe  (Act  XLV of  i860),  section  430— Mischief— Canal  Act 
(  VIII  of  1873),  sec  ion  70., 
When  the  accused  cut  the  patri  on  the  borders  of  the  canal  distri- 
butary, and  through  the  gap  thus  made  turned  off  the  water  from 
the  distributary  to  their  rtelds,  they  were  not  guilty  of  committing 
mischief  but  were  guilty  of  an  offence,  under  the  Canal  Act. 
Criminal  revision  against  an  order  of  J.  H.   Cumming 
Esq.,    Additional    Sessions   Judge  of    Aligarh,   aflfirming   an 
order  of  Pandit  Ram  Prasad  Tewari,  Magistrate. 
The  material  facts  appear  from  the  judgment. 
B.  E.  (y Conor  (with  him  G.  IV.  DiUon\  for  the  applicants. 

W.  K.  Porter  (Assistant  Government    Advocate),  for   the 
Crown. 

The  following  judgme'it  was  delivered  b}- 

Knox,  J.— Taj-ud-din,  Abdul  Wahid  and  Xajm-ud-din 
have  been  convicted  of  an  offence,  under  section  430,  Indian 
Penal  Code,  and  each  of  them  has  been  sentenced  to  rigorous 
imprisonment  for  six  months.  The  evidence  on  the  record, 
which  is  not  disputed,  establishes  that  the  accused  cut  the 
patri  on  the  borders  of  the  canal  distributary,  and  through  the 
gap  thus  made  turned  off  the  water  from  the  distributary  to 
their  fields.  It  is  contended  that  this  act  falls  within  section 
70  of  Act  No.  VIII  of  1873,  and  not  within  the  four  corners  of 
section  430,  Indian  Penal  Code.  One  essential  element  of  an 
offence,  under  section  430,  viz.,  that  by  the  act  done  a  diminu- 
tion of  the  supply  of  water  for  agricultural  purposes  is  caused 
or  likely  to  be  caused  is  not  proved.  This  plea  appears  to  me 
to  be  a  good  one.  I  alter  the  conviction  from  a  conviction, 
under  section  430  to  a  conviction  under  section  70  of  Act 
No.  VIII  of  1873,  and  I  reduce  the  sentence  to  a  sentence  of 
one  month's  rigorous  imprisonment  upon  each  of  the  appli- 
cants. Anyjmprisonment  undergone  by  the  petitioners  will 
be  deemed  part  of  the  sentence  passed,  under  section  70  of  Act 
No.  VIII  of  1873. 

Conviction  altered, 
♦  Cr.  R.  II  of  1908. 
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BAHADUR  SINGH 

versus 

NEGI  PURAN  SINGH.* 

Appeal— Decree  upon  award  passed  upon  a  private  arbitration—  Code  0/ 
Civil  Procedure  (Act  XIV  of  1882),  sections  §22, 326, 

When  a  matter  is  referred  to  arbitration,  without  the  intervention 
of  a  court  and  a  decree  is  passed  upon  the  award  made  by  the  ar- 
bitrators, no  appeal  lies  against  such  a  decree,  except  in  so  far  as  it  is 
in  excess  of  or  not  in  accordance  with  the  award.  Mustafa  Khan 
V.  Phulja  Bibi,  I.  L.  R.,  27  All,  526  not  followed. 

First  appeal  from  a   decree   of  Subordinate    Judge   of 
Dehra  Dun. 

Sital  Prasad  Ghose,  for  the  appellant. 

Sundar  Lai  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — This  appeal  arises  out  of  a  suit  brought  under 
the  provisions  of  section  525  of  the  Code  of  Civil  Procedure, 
for  the  filing  of  an  award  made  by  an  arbitrator,  appointed 
without  the  intervention   of  a  court.      The  parties  referred 
their  disputes  to  the  arbitration  of  an  arbitrator,  on  the  25th 
of  January,  1904.    The  arbitrator  made  his  award,  on  the  20th 
of  October   1904.     Objections  were  raised  on  behalf  of  the 
appellant,  in  regard  to  the  award  which  were  overruled,  and 
the  court  ordered  the  award  to  be  filed  and  made  a  decree 
in  accordance  with  it.     From  this  decree  the  present  appeal 
has   been    preferred.     A    preliminary   objection  is  taken    on 
behalf  of  the  respondent  to   the  effect   that  no  appeal  lies. 
In  our  judgment,  this  objection   must  prevail.     Section  526 
of  the  Code  of  Civil    Procedure  provides  that  if  no  ground 
such  as  is  mentioned  or  referred  to  in   section  520  or  section 
521    be  shown   against   the  award,  the  court  shall  order  it  to 
be  filed,  and  such  award  shall  take  effect  as  an  award   made, 
under  the  provisions  of  Chapter  XXXVII.     As  soon,  there- 
fore, as  the  court  orders  an   award  to  be   filed,   the  provisions 
*F.  A.  276  of  1905. 
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of  section  522  become  applicable.  One  of  those  provisions 
is  that  on  a  judgment  being  given  by  the  court,  a  decree 
shall  follow,  and  no  appeal  shall  lie  from  such  a  decree,  ex- 
cept in  so  far  as  the  decree  is  in  excess  of  or  not  in  accordance 
with  the  award.  It  is  admitted  that  the  decree  in  the  present 
case  is  not  in  excess  of  the  award.  It  is  further  admitted 
that  if  the  decree  in  the  present  case  had  been  a  decree  in  a 
suit,  which  the  parties  had  referred  to  arbitration  through  the 
intervention  of  the  court,  no  appeal  would  have  lain.  But  it 
is  contended  that  there  is  a  difference  between  such  a  case  and 
a  case  in  which  a  reference  is  made,  without  the  intervention  of 
a  court.  We  fail  to  see  that  any  such  distinction  exists.  As 
we  have  said  above,  according  to  the  provisions  of  section  526, 
when  a  court  orders  an  award  to  be  filed,  section  522  must 
apply,  that  is  to  say,  a  decree  must  be  made,  on  judgment  being 
pronounced  by  the  court ;  so  that  if  this  decree  be  not  in  excess 
of  the  award  or  does  not  vary  the  award  no  appeal  would  lie. 
We  have  been  referred  by  the  learned  vakil  for  the  appellant 
to  the  case  of  Mustafa  Khan  v.  Phtilja  Bibi  {}),  In  that 
case,  a  Bench  of  this  Court  entertained  an  apf)eal  under  similar 
circumstances,  but  the  question,  whether  an  appeal  lay  or 
not,  does  not  apf)ear  to  have  been  raised,  and  it  certainly 
was  not  decided.  We  are,  therefore,  unable  to  regard  that 
case  as  an  authority  for  the  contention  that  in  the  case  of 
a  private  arbitration  when  a  decree  is  made  by  a  court  in 
accordance  with  the  award,  an  appeal  lies.  We,  accordingly, 
allow  the  objection,  and  holding  that  no  appeal  lies,  dismiss 
the  appeal  with  costs.  The  objection  preferred  under  section 
561  of  the  Code  of  Civil  Procedure  necessarily  fails.  We 
dismiss  it. 


Appeal  dismissed. 


Civil. 

1908. 

Bahadur  Singh 

Negi  Puran 
Singh. 

Banetyiy  /. 


(I)  [1905]  I.  L.  R.,  27  All,  526. 
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SI  RAJ    HUSAIX 

versus 
HULAKI  RAM.* 

Evidence  Act  {I of  i8j2),  section  gi — Promissory  note^  loss  of—proof  oj 

contents. 

Where  a  plaintiff  bases  his  cause  of  action  on  a  promissor>'  note, 
which  he  alleges  had  been  lost,  he  cannot  prove  the  contents,  unless 
he  succeeds  in  proving  the  loss  of  the  document,  apart  from  the  note 
in  which  the  contract  was  recorded  Bamxrsi  Prasad  v.  Fazl  Ahmcui. 
I.  L.  R.  28  All.,  298  distinguished. 

Fh<st  Appeal  against  the  order  of  A.  Kendall  Esq., 
Additional  Judge  of  Meeriit,  reversing  a  decree  of  Saiyid 
Jawad  Husain,  Additional  Miinsif  of  Meerut. 

Suit  for  money. 

The  material  facts  appear  from  the  judgment. 
The  court  of  first  instance  dismLs.sed  the  suit,  but  the   lower 
appellate  court  reversed  the  decree. 

Defendant  appealed. 

.S".  C.  Chaudhari  (for  5.  C,  Banerji\  for  the  appellant. 

Tej  Bahadur  Sapru,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J. — This  is  an  appeal  from  an  order  of  remand. 
The  plaintiff  respondent  sued  to  recover  from  the  defendant 
appellant  the  sum  of  Rs.  341  principal,  and  interest  due  from 
the  defendant  on  a  note  of  hand,  dated  the  8th  of  August, 
1902,  also  for  a  sum  of  Rs.  9  separately   borrowed. 

The  note  of  hand  was  not  produced.  The  plaintiff,  in  his 
plaint,  makes  a  statement  which,  if  proved,  would  have  justified 
him  in  giving  secondary  evidence  of  the  contents  of  the  note. 
The  court  of  first  instance  found  that  loss  of  the  promisory 
note  had  not  been  proved,  and  dismissed  the  suit.  On  appeal, 
the  learned  Additional  Judge,  without  deciding  whether  the  loss 
of  the  promissory  note  had  been  proved,  held  that  it  was  open 
to  the  plaintiff  to  give  oral  evidencee  of  the  debts.  It  is 
*F.  A.  F.  O.,  No.  32  of  1907. 
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possible  as  held  in  the  case  oi Beiiarst  Prasad \\  Fazal  Ahmad 
(*),  that  if  a  plaintifl  lends  money  to  defendant,  and  as  security 
for  the  loan  takes  a  promissory  note,  it  may  be  open  to  him  to 
give  evidence  aliundi  to  prove  the  consideration  even  if  the 
note  be  not  admissible  in  evidence.  Here  the  suit  is  on  the 
promissory  note,  and  it  seeks  to  recover  the  interest  set  forth 
in  the  promissory  note. 

In  our  opinion,  section  91  of  the  Evidence  Act  applies,  and 
the  terms  of  the  loan  could  not  be  in  this  case  proved, 
except  by  production  of  the  document  in  which  those  terms 
are  recorded,  or  by  secondary  evidence  of  its  contents,  assuming 
secondary-  evidence  to  be  admissible. 

In  our  opinion,  the  remand,  made  by  the  court  below,  was 
not  justified.  The  learned  Additional  Judge  should,  with 
reference  to  the  grounds  of  appeal  before  him,  himself  examine 
the  evidence,  and  if  in  his  opinion,  the  loss  of  the  note  is 
proved,  he  should  admit  secondary  evidence  of  the  contents 
of  the  note,  and  of  the  amount,  if  any,  due  under  it.  We  allow 
the  appeal,  and  setting  aside  the  order  of  the  court  below, 
remand  the  case  to  that  court  with  directions  lo  re-admit  the 
appeal,  under  its  original  number  in  the  register  and  dispose 
of  it  on  the  merits,  with  reference  to  the  above  observations. 
Costs  here  and  hitherto  will  abide  the  result. 

Appeal  decreed, 
(1)  [1906J  1.  L.  R.,  28  AIL,  298. 
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JANKI    PRASAD   SINGH 

versus 

BALDEO  PRASAD  TIVVARI  and  others* 

Contract  Act  (fX  of  1872)^  section  6g^  70— Fictitious  assi^s^nee  of  judgment- 
debtor — Rij^ht  to  make  payment. 

In  order  to  get  the  benefit  of  section  69  of  the  Contract  Act,  the 
party  making  a  piiyment  on  behalf  of  another,  before  he  can  recover 
the  amount  so  paid,  must  show  that  he  had  an  interest  in  making 
the  payment  Ram  Tahal  v.  Hiseswar  Lai,  L.  R.,  2  I.  A.,  13; 
Chedda  JmI  v.  Bha^^an  Das,  I.  L.  R.,  1 1  All.,  234  followed. 

A  fictitious  assignee  of  mortgagee  rights  from  a  judgment-debtor 
has  not  such  an  interest  in  discharging  a  debt  as  would  give  him 
the  benefit  of  sections  69,  70  of  the  Contract  Act. 

S.  A.   1 118   of   1906. 
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Second  Appeal  against  the  decree  of  R.  L.  H.  Clarke 
Esq.,  District  Judge  of  Gorakhpur,  confirming  a  decree  of 
Babu  Ladli  Prasad,  Munsif  of  Deoria. 

Suit  to  recover  a  sum  of  money. 

The  facts  of  the  case  are  as  follows  : — 

On  19th  August,  1900,  one  Baldeo  Prasad  executed  a  sale- 
deed  in  favour  of  plaintiff,  of  his  mortgagee  rights  over  certain 
lands  in  mauza  Khampur.  Bhikhari  Teli,  who  had  a  money 
decree  against  Baldeo  Prasad  and  others,  in  execution  of  his 
money  decree  attached  the  property  transferred  under  the 
above  sale-deed.  The  plaintiff  objected  in  the  execution 
department,  under  section  278,  but  his  objection  was  dismissed. 
The  plaintiff  then  filed  a  regular  suit  in  the  court  of  the 
Subordinate  Judge,  under  section  283  of  the  Code  of  Civil 
Procedure,  against  both  Bhikhari  Teli  and  Baldeo  Prasad  and 
others,  that  he  was  the  owner  of  the  mortgagee  rights 
transferred  by  the  above  sale-deed,  and  that  the  same  was  not 
liable  to  be  sold  in  execution  of  his  decree  against  Baldeo  Pra- 
sad and  others  held  by  Bhikhari  Teli.  This  suit  was  dismissed. 
There  was  an  appeal  to  the  District  Judge,  but  the  District 
Judge  upheld  the  decision  of  the  Subordinate  Judge,  on  the  4th 
February,  1903.  On  the  18th  June,  1903,  the  plaintiff  paid 
Rs.  584-5-0,  the  money  due  to  Bhikhari  Teli  under  his  decree. 
He  then  brought  this  suit  to  recover  this  sum  from  Baldeo 
Prasad  and  others.     The  suit  was  dismissed  by  the  court  below. 

The  plaintiff  appealed. 

Guhari  Lai  (for  Williavi  Wallach),  for  the  appellant. 

Gobind Pj'(isad(\\'\tYi  him  ALL,  Aga/'U'aln){or  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — We  think  that  the  decision  of  the  courts 
below  is  correct.  The  plaintiff  appellant  has  been  able  to 
establish  no  such  relationship  existing  between  him  and  the 
defendants,  as  would  justify  the  payment  of  the  money,  which 
he  now  seeks  to  recover.  It  has  been  found  by  the  courts 
below  that  the  assignment  made  to  him  of  the  mortgagee 
rights  of  the  defendants  was  fictitious  and  collusive,  and 
consequently  the  judgment  creditor  of  the  assignors  had  a 
right  to  sell  those  mortgagee  rights  in  execution  of  their 
decree.     We  do  not  think  that  section  69  or  section  70  of  the 
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Contract  Act  helps  the  appellants.     As  regards  section  69,  a 
party,  who  makes  a  payment  on  behalf  of  another,  before  he 
can   recover  the  amount  so  paid,  must  show  that  he  had  an 
interest  in   making  the  payment.      Their  Lordships  of  the 
Privy   Council,  in  dealing  with   the  rights  of  parties  making 
payments,   observed    in   the   case   of   Ram    Tahal  Singh  v. 
Biseswar  Lai  Sahoo  and  another  {}): — "  It  is  not  in  every  case 
in  which  a  man  has  benefited  by  the  money  of  another,  that  an 
obligation  to  repa>'  that  money  arises.     The  question   is  not 
to  be  determined  by  nice  considerations  of  what  may   be  fair 
and   proper,  according  to  the  highest  moralit).     To  support 
such  a  suit,  there  must  be  an  obligation  expressed  or  implied 
to  repay.     It  is  well  settled  that  there  is  no  such  obligation 
in  the  case,  of  a  voluntary  payment  by  A  of  B's  debt."     Now 
in  this  case,  in  view  of  the  facts  which  have  been  found  by  the 
courts  below,  we  can  not  discover  that  there  was  any  obliga- 
tion either  expressed  or  implied  on  the  part  of  the  appellant, 
to  pay  the  debt  of  the  respondents.     The  case,  therefore,  does 
not  fall  within  the  purview  of  section  69  of  the  Contract  Act. 
Nor  does  it,  we  think,  fall  within  section  70.     In  the  case  of 
Ckedda  Lai  v.  Bhagwan  Das  (*),  it  was  held  by  a  Bench  of  this 
Court  that  by  the  use  of  the  word  "  lawfully  "  in  section  70  of 
the  Contract  Act,  the  legislature  had  in  contemplation  cases, 
in  which  a  person  held  such  a  relation    to  another  as  either 
directly  to  create  or  as  would  justify  the  inference  that  by 
some  act  done  for  another  person,  the  person  doing  the  act 
was  entitled  to  look  for  compensation  to  the  person  for  whom 
it  was  done.     In  his  judgment.  Straight,  J. — observed  "  If 
the  plaintiffs,  as  mere  volunteers,  chose  to  put  their  bonds  into 
their  pockets,  and  to  pay  a  sum  of  money,  not  for  the  defendants 
but  for  themselves,  that  was  their  own  look  out  and  they  can 
not  now  claim  the  benefits  of  section  70."     We  think  upon  the 
facts,  therefore,  that  the  payment  made  by  the  appellant  was  a 
purely  voluntar>'  payment  and  jX)ssibly  was   made  as   is  sug- 
gested   by    the   courts    below   with    some  sinister  object,  we 
dismiss  the  appeal  with  costs,  including  fees  in  this  court  on 
the  higher  scale. 

Appeal  dismissed, 
ii,     [1875]  L.  R.,  2  I.  \.,  131.  {2}     I.  L.  R.,  II  All.,   234. 
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xNITA   RAM 

versus 

THE  SECRETARY  OF  STATE  FOR  INDIA.* 

Land  Acquisition  Act  (/  of  i8g4)^  section  4g— Land  for  the  full  and  unim- 
pcUred  enjoyment  of  the  house— when  a  part  of  the  house. 

Whether  or  not  land  is  or  is  not  reasonably  required  for  the  full 
and  unimpaired  enjoyment  of  the  house  is  a  question  of  fact,  depend- 
ing upon  the  particular  circumstances  of  each  case.  The  land, 
which  is  not  a  house,  manufactory  or  building  in  the  literal  sense, 
and  which  is  net  reasonably  required  for  the  full  and  unimpaired 
use  of  a  house,  manufactory  or  building,  cannot  be  considered  as 
part  of  the  house,  manufactory  or  building,  within  the  meaning  of 
section  49  of  Act  I  of  1 894. 

The  Government  intended  to  acquire  a  portion  of  the  land  of  the 
plaintiff  for  municipal  purposes.  The  land  to  be  acquired  was  at  the 
end  of  a  garden  about  80  paces  from  the  house.  Held^  that  the  land 
was  not  such  as  was  required  for  the  full  and  unimpaired  enjoyment 
of  the  house. 

KIR.ST  APPEAL  from  a  decree  of  L.  G.  FIvans  Esq.,  District 
Judge  of  Saharanpur. 

The  Government  intending  to  acquire  a  part  of  the  objector  s 
land  for  the  Municipality  at  Dehra-Dun,  for  constructing 
a  reservoir,  issued  notice  under  the  Land  Acquisition  Act.  The 
land  to  be  acquired  was  a  portion  of  the  garden  in  the  object- 
or's house.  The  objector  put  in  an  objection  asking  that  the 
whole  of  the  house  and  lands  adjoining  should  be  acquired  as 
the  acquisition  of  a  part  would  interfere  with  his  reasonably 
enjoying  the  rest.  The  Collector  referred  this  point  to  the 
Civil  Court.  The  District  Judge  inspected  the  locality,  and 
came  to  the  conclusion  that  the  objection  was  not  valid,  as  the 
plot  to  be  acquired  was  at  the  end  of  the  garden  of  Lala  Nita 
Ram,  and  it  was  about  80  or  90  paces  from  his  house. 

The  objector  appealed. 

Sundar  Lai,  for  the  appellant,  contended  that  under  section 
49  of  the  Land  Acquisition  Act,  the  Government  was  bound 
to  take  the  whole. 

[Banerji,  J.   The  house   means  building.] 
*  F.  A.  43  of  1906. 
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The  word  was  used  in  the  same  sense  as  it  was  used  in 
the  English  Lands  Clauses  Consolidation  Act,  8  vie.  1845, 
ch.  18,   section  92  which  rans  as  follows  : — 

No  party  shall,  at  any  time,  be   required    to   sell   or  convey   to   the 
promoters  of  th^  undertaking  a  part  only  of  any  house  or  other  building 
or  manufactory,  if  such  party  be  willing  and  able  to  sell  and  convey  the 
whole  of  it. 
Major  General  Thomason  v.  The  Collector  ofNaini  Tal,  [i898]A.  W.  N.,  85. 

A  garden,  attached  to  the  house,  was  appurtenant  to  the 
house,  and  the  house  and  the  garden  must  be  acquired  to- 
gether. 

[Richards,  J. — I  take  the  English  authorities  to  decide 
that  when  the  land  is  closely  connected  to  the  house  that  if  a 
strip  is  acquired,  the  house  cannot  be  enjoyed  as  it  used  to  be 
enjoyed  before  that  time.] 

There  was  a  presumption  that  a  garden  appurtenant  to  a 
house  was  a  part  of  the  house,  and  it  was  for  the  Crown  to 
show  that  the  portion  proposed  to  be  acquired  was  not  required 
for  the  reasonable  and  unimpaired  enjoyment  of  the  house. 

[Banerji,  J. — We  have  to  consider  whether  the  portion 
acquired  would  interfere  with  the  reasonable  and  proper  enjoy- 
ment of  the  house.] 

Khairati  Lai  v.  The  Secretary  of  State  for  India,  [  1 889]  I.  L.  R.,  1 1  All.,  378. 

Cole  v.  West  London  Ry,  Co.,  [1858]  28  L.  J.,  Ch.,  767. 

The  English  Law  had  not  been  altered  by  the  Indian 
Land  Acquisition  Act.  The  proviso  requires  the  court  to  have 
regard  to  the  fact  whether  the  portion  proposed  to  be  taken 
was  reasonably  required  for  the  unimpaired  use  of  the  house. 
If  the  Crown  succeeded  in  showing  that  it  was  not  so  re- 
quired, the  court  would  not  direct  it  to  acquire  the  whole  of 
the  house  and  the  garden. 

A,  E.  Ryves,  for  the  respondent,  contended  that  the  onus 
was  on  the  appellant  to  prove  that  the  acquisition  of  the  land, 
sought  to  be  acquired,  would  interfere  with  reasonable  enjoy- 
ment of  the  house.  No  such  proof  having  been  given,  the 
case  failed. 

The  judgment  of  the  Court  was  delivered  by 
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Richards,  J. — This  is  an  appeal  from  a  decree  of  the  District 
Judge  of  Saharanpur,  upon  a  reference  to  him,  under  section 
49  of  the  Land  Acquisition  Act.  The  Government  were 
acquiring,  under  the  powers  conferred  by  the  Act,  a  small 
piece  of  land  at  the  end  of  a  garden,  occupied  by  Nita  Ram. 
We  expressly  refrain  from  any  expression  of  opinion  as  to 
the  nature  of  Nita  Ram's  occupancy.  That  question  is  not 
before  us.  The  piece  of  land  is  situate  at  one  corner  at  the 
extreme  end  of  the  garden,  which  is  used  in  connection  with 
the  house.  The  appellant  contends  here,  as  he  clearly  con- 
tended before  the  District  Judge,  that  inasmuch  as  the  piece 
of  land  was  part  of  the  garden,  it  was  a  part  of  the  house, 
within  the  meaning  of  section  49  of  the  Land  Acquisition 
Act,  and  that  the  owner  of  the  property  was  entitled  to  insist 
that  the  Government  should  take  the  whole  house  and  garden 
and  not  merely  the  particular  bit  of  the  garden,  which  was 
necessary  for  the  special  purpose,  for  which  the  land  was 
being  acquired.  No  evidence  was  offered  by  either  side,  but 
the  learned  District  Judge  went  and  inspected  the  localit>' 
himself.  He  clearly  came  to  the  conclusion  that  the  parti- 
cular piece  of  land  was  not  reasonably  required  for  the  full 
and  unimpaired  use  of  the  house,  occupied  by  Nita  Ram, 
and  in  this  view,  he  decided  that  the  Government  was  not 
bound  to  take  over  the  entire  house  and  garden.  In  our 
opinion,  once  he  came  to  the  conclusion,  that  the  plot  to  be 
acquired  was  not  reasonably  required  for  the  full  and  unim- 
paired use  of  the  house,  his  decision  was  perfectly  correct. 
A  case  has  been  cited  to  us  in  support  of  the  contention  of 
the  appellant,  that  the  entire  house  and  garden  should  be 
taken.  That  is  the  case  of  Khairati  Lai  v.  The  Secretary  of 
State  for  India  (*).  In  that  case,  the  facts  of  which  differred 
considerably  from  the  facts  of  the  present  case,  a  Bench  of 
this  Court  held,  that  where  the  Government  were  compulsarily 
acquiring  certain  out-offices  in  a  compound,  the  owner  could 
insist  upon  their  taking  the  whole.  That  case,  however, 
was  decided  under  Act  No.  X  of  1870,  section  55.  Section 
55  of  that  Act  is  exactly  the  same  as  the  first  part  of  the 
1st  sub-section  of  section  49  of  Act  No.  I  of  1894.  But  sub- 
section I  of  section  49  of  Act  I  of  1894  contains  the  following 

(I)  [1889]  I.  L.  R.,  II  All.,  378. 
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additional  provision  : — "  Provided  also  that,  if  any  question 
shall  arise  as  to  whether  any  land,  proposed  to  be  taken  under 
this  Act,  does  or  does  not  form  part  of  a  house,  manufactor>' 
or  building,  within  the  meaning  of  this  section,  the  Collector 
shall  refer  the  determination  of  such  question  to  the  court, 
and  shall  not  take  possession  of  such  land,  until  after  the 
question  has  been  determined.  In  deciding  on  such  a 
reference,  the  court  shall  have  regard  to  the  question  whether 
the  land,  proposed  to  be  taken,  is  reasonably  required  for  the 
full  and  unimpaired  use  of  the  house,  manufactory  or 
building." 

In  our  judgment,  the  land  which  is  not  a  house,  manufactory 
or  building  in  the  literal  sense,  and  which  is  not  reasonably 
required  for  the  full  and  unimpaired  use  of  a  house,  manu- 
factory or  building  cannot  be  considered  as  part  of  the  house, 
"  manufactory  or  building"  within  the  meaning  of  section  49 
of  Act  No.  I  of  1894.  Whether  or  not  the  land  is  so  reason- 
ably required  is  a  question  of  fact,  depending  upon  the 
particular  circumstances  of  each  case.  In  our  judgment,  the 
appeal  should  be  dismissed,  and  we  accordingly  dismiss  it 
with  costs.  We  direct  that  these  costs  should  include 
Rs.  100,  which  we  hereby  fix  as  the  fee  of  the  respondent's 
counsel. 

X.  Appeal  dismissed. 
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FAHMIDA    KHANAM 

versus 

JAFRI  KHANAM.* 

Mahomedan  Lnw—Shia  School— Bequest  to  one  heir  to  the  exclusion  of 
others— more  than  one  third  of  the  estate. 

A  mahomedan  testator,  governed  by  the  Shia  School  of  law, 
cannot  make  a  valid  bequest  of  all  his  projjerty  to  one  of  his  heirs 
to  the  exclusion  of  the  other  heirs,  unless  the  heirs  so  excluded, 
consent  to  it  subsequent  to  his  death.  But  the  bequest  of  one  third 
of  the  estate  will  be  valid,  if  made  to  one  of  the  heirs,  without  the 
consent  of  the  other  heirs.  Cherachom  v.  Valia  Pudiakel^  2  Mad, 
H.  C,  jjo;  Keramatul  v.  Nassau^  2  Morle/s  Digest^  T20, 
*S.  A.  M  86  of  1907. 
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Sfxond  Appeal  against  the  decree  of  Babu  Bipin  Bihari 
Mukerji,  Judge,  Small  Cause  Court,  Cawnpore,  exercising  the 
powers  of  a  Subordinate  Judge,  modifying  the  decree  of  Babu 
Raj  Bihari  Lai,  Munsif. 

Suit  for  possession  of  property. 

The  facts  are  that  one  Mahomadi  Khanam  was  the  owner 
of  certain  property,  that  she  died  on  the  3rd  October,  1903, 
leaving  her  husband  Husaini,  a  son  Kallu  and  two  daughters, 
the  plaintiff  and  the  defendant,  as  her  heirs,  that  Kallu  died  on 
31st  January,  1906,  and  Husaini  died  on  the  7th  February,  1906. 
The  plaintiff  sued  for  possession  of  half  the  property,  both  mov- 
able and  immovable,  left  by  her  father  and  mother.  The  defence 
was  that  Husaini  had  transferred  the  whole  property  to  the 
defendant  by  a  will,  dated  the  2nd  February,  1906,  and  that  it 
was  executed  with  the  consent  of  the  plaintiff.  The  court  of 
first  instance  held  that  the  will  had  been  executed  by  Husaini, 
and  was  not  a  fictitious  will,  that  it  was  executed  without  the 
plaintiff's  consent,  and  was,  therefore,  under  the  Shia  Law,  by 
which  the  parties  were  governed,  valid  to  the  extent  of  one- 
third  only.  The  lower  appellate  court  held  that  the  will, 
having  been  executed  without  the  consent  of  the  other  heirs, 
was  altogether  void. 

The  defendant  appealed. 

M,  Ishaq  Khan,  for  the  appellant,  contended  that  the  will  was 
valid  to  the  extent  of  one-third,  and  that  the  Shia  Law  differred 
in  this  respect  from  the  Sunni  Law,  and  relied  upon 

Wilson's  Anglo  Mahomedan  Law,  2nd  Edition,  p.  468. 
Ameer  Ali  Mahomedan  Law,  3rd  Edition,  Vol.  i,  p.  485. 
Baillie's  Digest  of  Mahomedan  Law,  Imamia,  2nd  Edition,  p.  244. 

Haribans  Sahai,  for  the  respondents,  submitted  that  the  will 
in  clear  terms  excluded  the  plaintiff,  who  was  one  of  the  heirs, 
from  inheritance,  and  was,  therefore,  void.  There  was  no 
difference  between  the  Shiah  and  the  Sunni  Law  in  this 
respect.     He  relied  upon 

Rani  Khajooroonissa  v.  Mt.  Roshan  Jehan,  L.  R.,  3  L  A.,  p.  301. 
Ameer  Ali  Mahomedan  Law,  vol  I.,  2nd  Edition,  p.  486. 
Baillie's  Digest,  2nd  Edition,  Mahomedan  Law,  Imamia,  vol.  II,  238. 

Ishaq  Khan  was  heard  in  reply. 

The  judgment  of  the  Court  was  delivered  by 
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Stanley,  C.  J. — We  think  that  the  decision  of  the  lower 
appellate  court  is  correct.  It  appears  to  be  well  settled  law 
that  a  Mahomedan  testator,  governed,  as  in  this  case,  by 
the  Shia  School  of  law,  cannot  make  a  valid  bequest  of  all 
his  property  to  0:13  of  his  heirs  to  the  exclusion  of  the  other 
heirs,  without  the  consent  of  all  the  heirs,  obtained  subsequent 
to  his  death.  The  legacy  in  this  case  included  all  the  testa- 
tors property,  both  movable  and  immovable,  and  from  the 
will  it  appears  that  he  intended  to  exclude  one  of  his 
daughters  from  participation  in  his  estate.  The  Sunni 
Schools  agree  in  holding  that  a  bequest  in  favour  of  an  heir 
is  invalid,  but  according  to  the  Shia  Law,  it  would  seem  that 
a  testator  can  leave  a  legacy  to  one  of  his  heirs  so  long  as 
that  legacy  does  not  exceed  one-third  of  his  estate,  and  that 
such  a  legacy  would  be  valid  without  the  consent  of  the  other 
heirs.  Where,  however,  the  legacy  exceeds  one-third  of  the 
estate,  it  will  not  be  valid  to  any  extent  unless  the  consent 
of  all  the  heirs,  given  after  and  not  before  the  death  of  the 
testator,  has  been  obtained.  Mr.  Baillie  in  his  Digest  of 
Mahomedan  Law,  at  p.  238,  says : — "  If  a  person  should 
make  a  will  excluding  some  of  his  children  from  their  shares 
in  his  succession,  the  exclusion  is  not  valid."  Mr.  Ameer  Ali 
in  his  well-known  work,  at  p.  486  of  the  last  edition,  observes 
that  "  the  author  of  the  Sharaya  has  laid  down  that  when  a 
testator  has  excluded  one  of  his  children  from  succession,  and 
left  the  property  wholly  to  others,  his  direction  is  entirely 
invalid,  and  the  inheritance  will  be  apportioned  among  the 
heirs,  according  to  their  legal  shares."  Again,  Sir  Roland 
Wilson  in  his  Digest  of  Anglo-Mahomedan  Law,  after  stating 
the  rule  that  a  bequest  to  an  heir  (not  exceeding  the  legal 
third)  does  not  require  the  assent  of  the  other  heirs, 
either  before  or  after  the  death  of  the  testator  to  render  it 
valid,  observes  : — "  The  Shia  view  is  certainly  the  most  easy 
to  reconcile  with  the  text  of  the  Koran  (II,  178),  which 
recommends  the  believer  to  '  bequeath  a  legacy  to  his  parents 
and  kindred  in  reason',"  and  then,  referring  to  the  existence 
of  the  difference  between  the  two  Schools  and  the  doubt 
which  existed  on  the  question,  says  : — "  This,  however,  was 
just  before  the  publication  of  Baillie's  translation  of  the 
Sharaya,  which  places  the  matter  beyond  doubt."  In  the 
latest  work  on  the  subject,  namely,  the    Institutes  of  Musal- 
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man  Law,  by  Nawab  Abdur  Rahman,  some  of  the  principal 
texts  upon  the  subject  and  also  authorities  are  quoted  at 
page  276  and  following  pages.  The  learned  author  of  that 
treatise  observes  at  p.  278 : — **  The  alienation  of  one-third 
to  a  portion  of  the  heirs  will  not  be  legal,  without  the  assent 
of  the  other  heirs,  subsequently  to  the  death  of  the  testator, 
because  their  benefits,  already  sufficiently  secured  by  the  law, 
are  not  within  the  reason  of  the  rule  on  which  testamentary' 
disposition  is  estabhshed,  and  such  a  bequest  would,  as  the 
certain  occasion  of  family  dissension,  be  opposed  to  public 
IX)licy."  He  refers  to  the  case  of  Cherachom  Vittil  Ayisha 
Kutti  Umah  v.  Valia  Pudiakel  Biaihu  6'///^^  (*),  in  which 
the  question  is  discussed.  In  another  case  to  which  he  refers, 
namely,  that  of  Keraviatul  v.  Nissan  Bibi  (*),  it  was  held 
that  if  a  man  dispose  of  his  property  to  his  heirs  and 
relations,  to  one  more  and  to  another  less,  or  if  he  omit  any 
of  his  relations,  and  after  his  death,  the  heirs  and  relations 
agree  to  the  bequest,  the  will  remains  valid,  otherwise  the 
will  only  remains  valid  as  to  the  bequest  made  to  strangers, 
and  invalid  for  the  heirs  and  blood  relations,  who  are  to 
receive  their  respective  shares,  according  to  Mahomedan 
Law.  See  also  Rani  Khujooroonissa  v.  Roushun  Jehan  (*). 
In  view  of  the  authorities,  we  think  that  the  decision  arrived 
at  by  the  court  below  was  correct,  and  we  dismiss  the  appeal 
with  costs, 

(i)  Mad.,  H.  C.  Rep.,  350.  (2)  Morley's  Digest,  at  p.  12a 

(3)  L.  R.,  3  I.  A.,  291. 
H.  s.  Appeal  dismissed. 
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TIKAM  SINGH  and  another 

versus 
KHUBI    RAM   AND  ANOTHER.* 
Lambardar— ^<?tt/^r  of— granting  lease  of  co-parcenary  land— for 
se^fen  years, 
A  lambardar  has  not  the  general  power  without  the  consent  of  co- 
sharers,  to  grant  a  lease  of  co-parcenary  land  beyond  such  term,  as 
the  circumstances  of  particular  year  or  season  may  require,  Chattray 
.V  Nawala  and  another^  I.  L.  R.,  29  All.,  20  followed.     Mukla  Prasad 
V.  Kampta  Singh^  A  W.   N.,    1908,  p.    277   distinguished     In   this 
case  a  lease  for  seven  years  was  set  aside. 

Second  Appeal  from  the  decree  of  Babu  Khetter  Mohan 
Ghose,  Additional  Judge  of  Alig^rh,  confirming  the  decree 
of  Babu  Banke  Behari  Lai,  Munsif  of  Hawaii  Aligarh. 

The  plaintiffs  respondents  sued  for  a  declaration  that  a  lease, 
dated  15th  June,  1905,  executed  by  Badam  Singh,  defendant 
No.  4,  lambardar,  in  favour  of  defendants  Nos.  i  to  3,  in  respect 
of  160  bighas  and  10  biswas  cultivator/  holding,  situate  in 
mauza  Edalpur,  for  a  term  of  seven  years,  is  null  and  void. 
Both  the  lower  courts  decreed  the  claim. 

Defendants  appealed. 

Parbati  Charan  Ckatterji,  for  the  appellants.  A  lambardar 
can  grant  a  lease  of  co-parcenary  land,  for  the  benefit  of  the 
co-sharers  for  a  long  term. 

,\fukta  Prasad  v.  Kampta  Singh,  [1906J  3  A.  L.  J.  R.,  655  S.  C, 
A.  W.  N ,  1906,  p.  277. 

Govind  Prasad  (with  him  Gulzari  Lai),  for  the  respondent. 
It  is  found  as  a  fact  that  the  lease  was  granted  for  an 
inadequate  rent;  under  the  circumstances,  the  ruling,  relied  on 
by  the  appellants,  does  not  apply. 

Chattray  v.  Nawala  and  another,  fi907]  I.  L.  R.,  29  All,  20  S.  C, 
3  A.  L.  J.  R.,  639,  A.  W.  N.,  1906,  p.  257. 

Parbati  Charan,  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  suit,  out  of  which  this  appeal  has 
arisen,  was  brought  by  the  plaintiffs,  who  are  two  of  the 
co-sharers  of  a  village,  to  have  a  lease,  executed  by  the 
lambardar  of  the  village  in  favour  of  the  defendants,  set  aside. 
The  defendants  are  also  co-sharers  of  this  village.  The 
♦S.  A.  151  of  1907. 
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lambardar  and  the  other  co-sharers  were  all  made  parties 
to  the  suit.  The  lease  was  for  a  term  of  seven  years,  and  it 
is  alleged  and  has  been  proved  that  it  was  made  at  an 
inadequate  rent. 

The  courts  below  set  it  aside  on,  amongst  other  grounds, 
the  ground  that  a  lease  by  a  lambardar  for  a  term  of  seven 
years  under  ordinary  circumstances  could  not  be  supported. 
This  is  a  rule  which  has  been  acted  upon  by  this  Court  for  a 
number  of  years,  and  was  followed  by  a  Bench  of  this  Court 
ill  the  case  of  Chattray  v.  Naivala  {}\  In  that  case,  a 
Bench,  of  which  one  of  us  was  a  member,  held  that  it  was 
reasonable  that  a  manager  should  have  power  to  make  tem- 
porary lettings,  but  the  duties  imposed  upon  him  did  not  seem 
to  admit  of  his  executing  in  favour  of  a  lessee,  without  the 
consent  of  the  co-parcenary  body,  a  lease  for  a  long  term  of 
years,  and  then  we  pointed  out  that  there  was  nothing  to  show 
that  the  exigencies  of  the  season  or  time  when  the  impeached 
lease  was  granted  required  that  the  grant  should  be  made  for 
so  long  a  term  as  seven  years.  This  decision  followed  previous 
rulings  and  is  in  no  way  inconsistent  with  the  case  ofMukta 
Prasad  \.  Kamta  Singh  (^).  In  that  case,  it  was  held  that 
a  lambardar  was  competent  to  execute  a  lease  of  land  for  ten 
years,  without  reference  to  other  co-sharers,  where  the  land 
would  not  otherwise  be  let,  and  where  it  was  for  the  benefit 
of  the  co-sharers  that  the  land  should  be  so  let.  In  his 
judgment  in  that  case.  Sir  ARTHUR  Strachey,  CJ.,  observed 
as  follows  : — "  It  appears  that  this  land  is  of  inferior  quality, 
and  it  contained  no  pacca  well  for  the  purposes  of  irrigation. 
Upon  the  facts  found  by  the  court  below,  it  appears  that  if 
the  lambardar  had  not  executed  this  lease  for  ten  years,  the 
land  would  not  have  been  cultivated  at  all,  and  would  have 
yielded  no  profit  to  the  coparceners."  It  will,  therefore,  be 
observed  that  the  circumstances  of  that  case  were  exceptional. 
The  rule  appears  to  be,  as  we  have  stated,  that  a  lambardar 
cannot  of  himself  execute  a  lease  of  land  beyond  such  term, 
as  the  circumstances  of  the  particular  year  or  season  may 
require.     We,  therefore,  dismiss  the  appeal  with  costs. 

M.  L.  S.  Appeal  dismissed. 

(I)    [1906]  A.  W.  N.,  257.         (2)    [1906]  A.  W.  x\.,  277. 
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BABU  SINGH  am>  another 

versus, 

BEHARl  LAL* 

Hindu  Law — Debts— Sot^s  liability  for  father's  debts — Burden  of  proof- 
Immorality  -Antecedent  debts. 

In  a  suit  by  a  creditor  against  the  sons  of  a  Hindu  debtor,  the 
burden  of  proving  that  the  debt  was  tainted  with  immorality  lies  on 
the  son.  It  is  not  for  the  creditor  to  prove  that  the  debt  was  con- 
tracted for  payment  of  antecedent  debts  or  that  the  family  stood 
in  need  of  money,  and  that  the  debt  was  taken  for  such  necessity. 
Maharaj  Singh  v.  Balwant  Sinj^h,  I.  L.  R.,  28  AIL,  508,  not 
followed.  Debt  Dat  v.  fade  Rai,  I.  L.  R.,  24  All.,  459,  followed. 
General  evidence  of  the  profligacy  of  the  father  is  not  sufficient  to 
exonerate  the  sons  of  the  debtors  from  their  pious  duty  to  pay  their 
father's  debts. 

First  appeal  from  the  decree  of  Sheikh  Maula  Bakhsh, 
Subordinate  Judge  of   Moradabad. 

This  was  a  suit  for  sale  on  eight  difTerent  mortgages, 
executed  on  various  dates  for  various  sums.  The  first  was 
executed  by  Rup  Singh  and  Mahtab  Singh,  who  were  brothers, 
and  were  joint.  The  second  and  fourth  were  executed  by 
Rup  Singh  and  Musammat  Indar  Kuar — the  mother  of  these 
two  persons.  The  third  was  executed  by  Rup  Singh,  Mahtab 
Singh,  and  Indar  Kuar.  The  fifth  and  sixth  were  executed 
by  Mahtab  Singh  and  Inder  Kuar,  and  the  seventh  and  eighth 
were  executed  by  Mahtab  Singh  alone.  Plaintiff  prayed  for 
sale  of  the  property,  mortgaged  in  each  bond  for  its  satisfac- 
tion. The  defendants  to  the  suit  were  two  minor  sons  of 
Rup  Singh,  who  were  the  sole  appellants  in  the  appeal,  and 
the  son  of  Mahtab  Singh,  who  was  also  a  minor.  Their 
defence  was  that  the  debts,  taken  by  their  fathers,  were 
incurred  for  immoral  purposes,  and  they  were  not  bound 
to  pay  the  same.     The  Subordinate  Judge  decreed  the  suit. 

Defendants  (sons  of  Rup  Singh)  appealed. 

W.     Wallacli,    for    the    appellant   discussed   the    evidence 

and   urged    that   the    plaintiff  was    bound  to  show  that  the 

debts    in    question   had     been    taken    by    Rup    .Singh    and 

Mahtab  .Singh  cither  for  payment  of  antecedent  debts  or  for 
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such  purposes  that  their  sons  would  be  under  a  pious  obliga- 
tion to  discharge  them  and  the  plaintiff  had  failed  to  show 
that.     He  relied  on 

Maharaj  Sini^h  V.  Baiwant  Singh^    [1906]  I.  L.  R.,  2b  AIL,  508. 

Tej   Bahadur    Sapru    (with   him    Stmdar    Lal),    for    the 

respondent,  submitted   that  the  case  in  I.  L.  R.,  28  AIL,  was 

not  consistent  with  the  law  as  laid  down  by  the  Privy  Council 

or  by  the  Allahabad  Court  and  other  Indian  Courts  in  a  long 

array  of  cases.     Moreover  the  judgment  in   28   All.,   on  this 

particular  question  was  obiter.     So  far  as  the  question  of  onus 

was  concerned,  there  was  no  distinction  in  principle  between 

the  case  of  a  creditor  suing  to  enforce  his  debt,  and   that  of  a 

son  suing  to  recover  his  ancestral  property  from  a  creditor  of 

his  father,  who  had  purchased  it  in  execution  of  decree,  passed 

on  his  debt.     On  principle,  the  creditor,  who  was  a  stranger  to 

the  family,  could  not  be  and  should  not  be  expected  to  prove 

that  his  debtor  was  not  an   immoral   man  or  that  his  debts 

were  not  taken   for  immoral  purposes.     The  son  should  be 

the  best  person  to  prove  that  his  father  was  immoral  or  that 

he  took  a  loan  for  immoral  purposes.     He  cited 

Hanuman  Singh  v.  (J aura ^  [1884]  1.  L.  R.,  6  All.,  193. 
Chiniamannanw  Kashi Nathy\\Z'^i^  I.  L.  R.,  14  Bom.,  320L 
Kishan  Ltd  \\  Garuruddh'wajay[\%<^]  I.  L.  R.,  21  AIL,  238. 

[Richards,  J. — Sup|X)se  a  Hindu  son  sues,  immediately  after 
his  father  contracts  a  loan,  that  the  loan  has  been  taken  for 
an  immoral  purpose,  how  would  the  ruling  in  28  All,  affect 
such  a  case]. 

According  to  that  case,  the  property  not  having  yet  passed 
out  of  the  hands  of  the  family,  the  son  would  not  be  bound 
to  prove  immorality,  but  it  would  be  for  the  creditor  to  estab- 
lish that  the  debt  was  taken  for  a  moral  puqjose.  It  was 
obvious  that  this  could  not  be  correct  law.     The  case  in 

Jammi  \.  A'ai/i  Suk/i,  [1887]  9  All.,  493. 
was  wrongly  decided,  and  it  was  practically  overruled  by 

Nanomi  Babitasin  v.  Mod/iun  Mo/tun^  [^885]  I.L.R.,  13  Gal,  P.C. 
Badri  Prasad  \\  Mtufan/a/,  [iSgs]  I.  L.  R.,  15  All.,  75. 
Bhagbut  Pershadw  Girja,  [1888]  I.  L.  R.,  15  Cal.,  717. 
Debi  Dai  \,  Jado  Rai,  [1902],  24  All.,  459.  I.  L  R., 

The  case  in  21  All.,  238,  was  exactly  a  case  like  the  present 
it  was  also   a   suit   by    a   creditor   to   enforce  his  mortgage 
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against  the  debtor.  It  was  quite  consistent  with  28  All., 
The  ruling  in  that  case  was  also  opposed  to  a  dictum  of 
Stanley,  C.  J.,  in 

Karan  Singh  v  Bhup  Singh^  [1905!  I-  L-  R-»  27  All,  16. 
He    then  contended   (after   discussing   the   evidence)   that 
evidence  of  general  immorality  was  not  sufficient     It  should 
be  proved  by  the  son  that  the  debts  were  taken   for  immoral 
purposes,  and  the  creditor  knew  it.     He  relied  on 

HanumanSingh  v.  Gaura,,  [1884 J  I.  L.  R.,  6  All,  193. 
Kishan  Lalw  Garuruddhwaja^  ['899]  I.  L.  R.,  21  All.,  238. 

W,  Wallach,  in  reply,  contended  that  the  creditor's  duty 
was  to  show  that  either  the  debts  were  entered  into  for  the 
benefit  of  the  family,  or  that  he  made  such  enquiries  that  the 
result  of  such  enquiries  would  have  led  a  reasonable  and 
prudent  man  to  believe  that  the  money  was  required  for  the 
benefit  of  the  family  or  for  legal  antecedent  debts,  when 
it  would  be  the  duty  of  a  Hindu  son  to  discharge  it. 

[Banerji,  J. — In  my  opinion,  the  remarks  of  the  Judges 
on  this  point  in  28  All.,  are  obiter,  and  they  are  against  the 
considered  judgment  in  21  All.] 

He  submitted  that  the  remarks  in  28  All.,  were  not  an  obitevy 
and  should  be  followed. 

[Banerji,  J. — There  is  a  long  history  of  cases  of  this  clas.s. 
The  case  in  7  All.,  was  wrongly  decided.  The  only  note 
of  dissent  from  the  established  rule  seems  to  have  been 
sounded  in  28  All.] 

The  judgment  of  the  (!ourt  was  delivered  by 

Banekji,  J. — The  suit  which  has  given  rise  to  this  appeal 
was  brought  by  the  respondent  to  recover  money,  due  upon 
eight  mortgage  bonds,  by  sale  of  the  property,  hypothecated 
in  each  bond.  There  were  two  brothers,  Rup  Singh  and 
Mahtab  Singh,  who  formed  members  of  a  joint  Hindu  family. 
A  portion  of  the  family  property  was  recorded  in  the  name  of 
their  mother,  Indar  Kuar,  and  for  this  reason,  she  joined  her 
sons  in  executing  some  of  the  bonds.  Of  the  eight  bonds  in 
suit,  two  were  executed  by  Mahtab  Singh  alone,  two  by 
Mahtab  Singh  and  Indar  Kuar,  one  by  Rup  Singh  and 
Mahtab  Singh,  anoti  er  by  Rup  Singh  and  Indar  Kuar, 
another  by  Rup  Singh,  Mahtab  Singh  and   Indar  Kuar,  and 
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one  by  Rup  Singh  and  Indar  Kuar.  Rup  Singh  and  Mahtab 
Singh  being  dead,  the  suit  was  brought  against  their  sons,  who 
disputed  the  claim  mainly  on  the  ground  that  the  debt.s,  in 
respect  of  which  the  eight  bonds  were  executed,  had  been 
incurred  by  Rup  Singh  and  Mahtab  Singh,  for  immoral  pur- 
poses, and  that  the  interests  of  the  sons  in  the  family  property 
were  not,  therefore,  liable.  This  plea  was  over-ruled  by  the 
court  below,  which  was  of  opinion  that  it  had  not  been  proved 
that  the  debts  were  tainted  with  immorality.  That  court 
accordingly  made  a  decree  in  favour  of  the  plaintiff.  It  is 
admitted  that  the  decree  as  framed  is  not  strictly  accurate. 
It  purports  to  direct  the  sale  of  all  the  property  mortgaged  in 
all  the  eight  bonds,  for  the  total  amount  secured  by  those 
bonds,  whereas  the  property,  mortgaged  in  each  bond,  was 
liable  only  for  the  amount  of  that  bond.  This  is  what  the 
plaintiff  claimed  in  his  plaint.  The  learned  advocate,  for  the 
respondent  concedes  that  in  this  resj>ect  the  decree  of  the  court 
below  must  be  varied. 

The  present  appeal  has  been  preferred  by  the  sons  of  Rup 
Singh  alone.  The  son  of  Mahtab  Singh  has  submitted  to  the 
decree.  It  is  contended,  on  behalf  of  the  appellants,  that  it 
has  been  established  that  the  debts  in  question  were  incurred 
for  immoral  purposes,  except  the  amount  of  one  bond,  namely, 
that  for  Rs.  400-,dated  the  25th  of  March,  1898.  In  regard  to 
the  amount  of  that  bond,  it  has  been  shown  that  it  was  bor- 
rowed for  payment  of  Government  revenue  which  was  actually 
paid,  and  Mr.  Wallach  fairly  concedes  that  as  regards  this 
bond,  he  can  urge  nothing  on  behalf  of  the  appellants. 

As  for  the  last  four  bonds  which  were  executed  by  Mahtab 
Singh,  and  to  two,  of  which  his  mother  Indar  Kuar  was  a  party, 
the  son  of  Mahtab  Singh  has  taken  no  exception,  but  as  said 
above,  the  decree  must  be  varied  to  this  extent  that  it  should 
direct  that  the  amounts  of  those  bonds  should  be  recovered  by 
sale  of  the  property,  hypothecated  in  each  of  them,  so  that 
when  the  decree  is  so  varied,  the  appellants  will  have  no 
reason  to  complain. 

There  remain  then,  the  bonds,  dated  the  5  th,  of  June  1896,  for 
Rs.2400,  that  dated  the  22nd  of  April,  1897,  for  Rs.  900,  and  that 
dated  the  25th  of  April,  1897,  for  Rs.  200.  As  to  these  the  learned 
counsel  for  the  appellants  contends  that  it  was  for  the  plaintiff 
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to  establish  that  the  debts  were  incurred  for  family  necessities, 
and  that  the  plaintiff  made  such  enquiries,  as  would  lead  a 
reasonable  man  to  believe  that  the  money  was  required  for 
purposes  of  the  family  or  for  payment  of  antecedent  debts 
which,  it  would  be  the  pious  duty  of  a  Hindu  son  to  discharge. 
For  this  contention,  he  relies  on  a  recent  ruling  of  a  Bench  of  this 
Court  in,  Maharaj  Singh  v,  Balwant  Singh  (^),  and  specially 
on  the  following  passage  in  the  judgment  at  p.  541,  "  We  may 
say  in  passing  that  in  a  case  in  which  a  creditor  is  endeavouring 
to  establish  a  claim,  under  a  simple  hypothecation  bond,  given 
by  a  Hindu  father,  having  a  limited  interest  only,  against 
his  sons,  it  appears  to  us  to  be  not  unreasonable  to  require 
proof  on  the  part  of  the  creditor,  that  before  he  entered 
into  the  transaction,  he  at  least  made  such  reasonable  enquiries 
as  would  satisfy  a  prudent  lender  that  the  mone}-  was  required 
to  pay  off  an  antecedent  debt  or  for  the  legal  necessities  of 
the  family".  With  regard  to  this  passage,  it  appears  to  us, 
and  as  the  head  note  of  the  report  shows,  that  it  was  not 
necessary  for  the  purposes  of  that  ca^e  to  decide  the  question, 
whether  the  burden  of  proof  lay  on  the  creditor.  Furthermore, 
we  find  that  Mr.  Justice  BURKITT,  in  delivering  judgment  in 
the  case  of  Kishan  Lai  v.  Garuruddhwaja  Prasad  Singh 
(*),  was  clearly  of  opinion  that  the  onus  did  not  lie  on  the 
creditor.  At  page  240,  oui  learned  brother  observed: — "  Had 
it  been  proved  that  the  debt  had  been  contracted  for  immoral 
purposes,  and  that  the  person  who  advanced  the  money  was 
aware  of  the  purpose,  for  which  it  was  being  borrowed,  the  son 
would  not  have  been  liable.  There  is,  however,  not  a  scrap  of 
evidence  to  show  that  the  debt,  which  formed  the  considera- 
tion for  the  bond  in  suit,  was  contracted  for  any  such  pur- 
pose". In  the  full  Bench  case  oi  Karan  Singh  v.  Bhup  Singh 
(^),  the  learned  Chief  Justice,  in  delivering  the  judgment  of  the 
Court,  stated  the  law  on  the  subject  to  be  as  follows : — "  It  is 
not  necessary,  in  order  to  establish  a  son's  liability  for  his 
father's  debt,  that  it  should  be  shown  that  the  debt  was  con- 
tracted for  the  benefit  of  the  family.  It  is  sufficient  in  order 
to  establish  the  liability  of  sons  to  pay  a  pergonal  debt  of 
their  father,  if  the  debt  be  proved,  and  the  sons  cannot  show 
that  it  was  contracted  for  immoral  purposes,  or  was  such  a 
(I)  [1906]  I.  L.  R.,  28  All.,  508.  (2)  [1899]  :  .L.  R.,  21  All.,  238. 
(3)  [1904]  I.  L.  R.,  27  All.,  16. 
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debt  as  does  not  fall  within  the  pious  duty  of  the  sons  to 
discharge".  We  think  that  this  view  is  in  consonance  with 
the  rulings  of  their  Lordships  of  the  Privy  Council.  We  need 
only  refer  to  the  following  observations  of  their  Lordships  in 
the  well-known  case  of  Nanomi  Bahuasiii  v.  Modhun  Mohun 
(*): — '•  Destructive  as  it  may  be  of  the  principle  of  independent 
co-parcenary  rights  in  the  sons,  the  decisions  have  for  some 
time  established  the  principle  that  the  sons  cannot  set  up 
their  rights  against  their  father's  alienation  for  an  antecedent 
debt,  or  against  his  crcoi tor's  remedies  for  their  debts y  if  not 
tainted  with  immorality."  In  our  judgment,  the  burden  of 
proof  lies  on  the  son,  and  not  on  the  creditor,  and  we  are  of 
opinion  in  concurrence  with  the  decision  in  Debi  Dat  v.  Jadu 
Rai  (*),  that  the  view  taken  in  the  c?lsq  oi  Jumna  \\  Nain 
Snkh  (^)  can  no  longer  be  supported. 

We  have  carefully  considered  the  evidence  in  this  case.     In 
our  opinion,  it  has  not  been  established  that  the  debts  in  ques- 
tion were  incurred  for  immoral  purposes.     The  bond,  dated 
5th  June,  i8g6,  for  Rs.  2,400,  recites  that  Rs.  2,002-2-0  out  of 
that  amount  was  left  with   the  creditor,  for  payment  to  one 
Mohan  Lai.     It  has  been  fully  proved  that  this  payment  was 
actually  made,  and  was  made  in  di.scharge  of  prior  bonds,  in 
favour  of  Mohan  Lai,  dating   as  far  back  as   1899.     It  was 
alleged  that  the  debts,  in  favour  of  Mohan  Lai,  had  al>o  been 
incurred  for  the  purposes  of  a  prostitute,  in  the  keeping  of  Rup 
Singh.     But  we  find  from  the  evidence  of  the  prostitute  her- 
self, that  she  had  no  connection  with  Rup   Singh,  when   the 
early  debts  of  Mohan  Lai  were  incurred.     We  are,  therefore, 
unable  to  accept  the  statements  of  the  witnesses,  who  have 
deposed   that   the  debts,   in   favour  of  Mohan    Lai,  had   been 
incurred   for  purposes  of  immorality.     A    prostitute   named 
Nauratan  was  produced  who  deposed  in  regard  to  Rs.  400  the 
balance  of  the  amount  of  the  bond  for  Rs.  2,400,  that  it  was 
paid  over  to  her.     The  lower    court  disbelieved  this  witness, 
and  we  see  no  reason  to  come  to  a  different  conclusion   as  to 
her  credibility.     Her  statements  are  too  vague  to  be  accepted. 
On  the  contrary,  Hori    Lai,  witness  for  the   plaintiff,  proves 
that  this   sum  of  Rs.  400  was   appropriated  towards   family 
expenses. 

(4)  [1885]  I.  L  R.,   13  Cal.,  21.        (5)  [1902]  I.  L  R.,  24  All,  459- 
(6)   [1887JI.  L  R.,  9  All.,  493. 
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As  to  the  bonds  for  Rs.  900  and  Rs.  200,  dated  respectively 
22nd  April,  1897,  and  25th  April,  1897,  they  appear  to  represent 
one  transaction,  as  both  of  them  were  registered  on  the  same 
date,  that  is,  on  the  3rd  of  May,  1897.  Nauratan  says  that 
Rs.  750  out  of  the  amount  of  these  bonds,  was  paid  to  her  for 
the  expenses  of  the  tonsure  ceremony  of  her  son  by  Rup 
Singh,  she  says  that  this  money  was  paid  to  her  by  the  plaintiff; 
at  the  house  of  Rup  Singh  at  Kanderki.  It  appears,  however, 
from  the  endorsement  of  the  Sub  Registrar,  made  on  the  bonds 
that  at  the  tim^  of  registration,  Rs.  764  and  odd  was  paid  in 
cash  at  Moradabad,  in  the  office  of  the  Sub  Registrar.  The 
statement  of  the  witness,  therefore,  that  it  was  paid  to  her  at 
Rnp  Singh's  house  by  the  plaintiff,  is  clearly  untrue.  We 
have,  on  the  other  hand,  evidence  to  show  that  the  marriage  of 
the  daughter  of  Rup  Singh  was  celebrated  about  that  time,  and 
that  the  year  1897  being  a  year  of  scarcity  and  famine,  there 
was  greater  necessity  for  borrowing  money  in  that  year  than 
in  other  years.  The  learned  Subordinate  Judge  did  not  believe 
the  witnesses,  adduced  to  prove  that  all  these  debts  had  been 
incurreJ  for  purposes  of  immorality.  He  says  that  they 
impressed  him  as  being  tutored  witnesses,  and  partisans  of  the 
defeniant's  friends.  We  have  not  the  advantage  which 
the  learned  Subordinate  Judge  had  of  hearing  the  witnesses, 
and  seeing  their  demeanour,  and  nothing  has  been  shown  to  us, 
to  justify  our  differing  from  the  conclusion,  at  which  he  arrived 
as  to  the  credibility  of  these  witnesses.  It  is  true  that  there 
Is  some  general  evidence  that  Rup  Singh  and  possibly  Mahtab 
Singh  were  profligates.  But  even  if  this  evidence  be  believed 
it  is  not  sufficient,  as  observed  in  the  case  of  Kishen  Lai  v. 
Garufuddhwaja  Prasad  C),  at  page  240  and  in  Chintamanrao 
Mahendalew  Kashi  Nath  {^\  to  exonerate  the  sons  of  the 
debtors,  from  their  pious  duty,  to  pay  their  father's  debts. 

For  these  reasons,  we  are  of  opinion  that  the  appeal  has 
no  force.  As  we  have  said  in  an  earlier  part  of  this  judg- 
ment, the  decree  of  the  court  below  is  not  strictly  correct,  and 
is  not  in  conformity  with  the  prayer  contained  in  the  plaint. 
We,  therefore,  vary  the  decree  so  far  that  we  direct  that  the 
a-BOunt  of  each  bond,  together  with  costs  proportionate  to 
that  amount,  and  interest  thereon  up  to  the   date  fixed  for 

7»  [1899]  I.  L.  R.,  21  All,  238.(8)  [1889]  [.  L.  R.,  14  Bom.,  320. 
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payment,  be  realised  by  sale  of  the  property,  hypothecated  in 
the  bond,  relating*  to  that  amount,  and  we  order  that  these 
amounts  be  calculated  and  specified  in  our  decree.  We 
extend  the  time  for  payment  of  the  decretal  amount  to  the 
1st  of  August,  1908.  As  the  rate  of  interest  in  some  of  the 
bonds  was  very  high,  we  direct  that  no  further  interest  shall 
be  charged,  after  the  date  fixed  for  payment  mentioned  above. 
The  respondent  will  get  one-half  of  his  costs  of  this  appeal 
in  calculating  which  fees  will  be  charged  on  the  higher  scale. 
In  other  respects,  we  affirm  the  decree  of  the  court  below. 
T.  B.  s.  Decree  modified. 


RAM    NIWAZ   AND   OTHERS 

versus 

DAKHO   AND   ANOTHER.* 

Pre-empt ion--\^,i)\h'W\-2iXz — Construction — Hindu  Widow^  brother — not 
entitled  to  pre-empt— purchaser — estopped  from  denying  the  scUe, 

A  wajib-ul-arz  of  a  village  gave  a  right  of  pre-emption  to 
the  brother  of  the  vendor  and  then  to  co-sharers.  Further  on  it, 
provided  that  a  Hindu  widow,  succeeding  to  her  husband,  would 
have  no  right  to  sell  to  her  brother  or  father.  Held^  that  the 
wajib-ul-arz  must  be  read  as  a  whole,  and  the  brother  of  a  Hindu 
widow  had  no  right  to  pre-empt  and  could  not  resist  a  claim  by 
a  co-sharer  for  pre-emption. 

It  does  not  lie  in  the  mouth  of  the  person  purchasing  the  property, 
in  violation  of  the  terms  of  the  uuijib-ul-ars  to  say  that  there  has 
been  no  sale. 

Fn<ST   Appeal   from  a  decree   of  Baboo   Alopi  Prasad, 
Subordinate  Judge  of  Saharanpur. 

Suit  for  pre-emption,  based  upon  the  terms  of  a  wajib-ul-ars^ 
which  ran  as  follows  : — 

A  share-holder,  wishing  to  transfer  his  property,  should  in  the  tirst  place 
offer  it  to  his  own  brother,  and  in  case  of  his  refusal,  all  the  share-holders 

shall  be  entitled  to  take  it After  the  death  of  the  owner 

and  in  the  absence  of  a  male  issue,  his  wife  shall,  pro\  ided  she  does  not 
take  a  second  husband,  be  the  owner  with  the  power  to  sell  and  mortgage 
the  property,  but  she  shall  not  have  power  to  transfer  the  property  of  the 
deceased  to  her  father,  brother  or  paternal  relations. 

Mussammat  Dakho  widow  of  Kalian   Singh,  sold  a  part 
of  her  husband's  property  to  her  brother,  Sundarlal  respond - 
F.  A.  6  of  1906. 
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ent  no.  2.  The  plaintiffs  who  were  co-sharers  in  the  village 
brought  this  suit  for  pre-emption.  The  court  below  dismissed 
the  suit. 

Plaintiffs  appealed. 

W.  Wallach,  for  the  appellants. 
Motilal  Nehru  ({ox  /.  A^.  Chaudri),  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. —  This  appeal  arises  in  a  suit  for  pre-emption 
and  raises  a  somewhat  novel  questio.i.  The  vendor  is  a  Hindu 
widow  and  the  purchaser  is  her  brother.  The  plaintiffs,  who 
are  co-sharers  in  the  village,  claim  pre-emption  on  the  ground 
that  the  purchaser  is  a  stranger  and  they  as  co-sharers  are 
entitled  to  pre-empt  the  property  in  question,  under  the  terms 
of  the  wajib'Ul-arz,  The  defendant  vendee  resists  the  claim 
on  the  ground  that  being  the  brother  of  the  vendor,  he  has 
a  superior  right  of  pre-emption.  The  wajib-ul-arz  provides 
that  in  the  case  of  a  sale  by  co-sharer,  the  first  right  of 
pre-emption  would  be  in  the  uterine  brother  of  the  vendor, 
and  the  next  class  of  pre-emptors  would  be  co-sharers  in  the 
village.  But  there  is  a  further  clause  in  the  wajib-ul-arz  that 
a  Hindu  widow  succeeding  to  her  husband  in  the  absence  of 
male  issue  would  have  full  powers  of  sale,  but  would  not  be 
competent  to  sell  to  her  brother  or  father.  We  must  read  the 
wajib-ul  arz  as  a  whole,  and  under  this  wajib-ul-ars,  a  brother 
of  a  Hindu  widow  has  no  right  of  purchase.  This  is  a  limita- 
tion upon  the  right  of  pre-emption  of  brothers,  as  provided  in 
the  earlier  part  of  the  wajib-ul-drz,  and  shows  that  the  brother 
of  a  widow  was  not  intended  to  be  included  in  the  category  of 
pre-emptors  of  the  first  class.  If  the  brother  of  the  vendor  in 
this  case  was  not  entitled  to  purchase,  he  had  certainly  no 
right  to  pre-empt,  and  as  he  has  no  right  of  pre-emption,  he 
has  no  right  superior  to  that  of  the  plaintiffs,  who,  as 
co-sharers,  are  certainly  entitled  to  pre-empt. 

It  is  next  contended  that  there  was  no  sale  in  respect  of 
which  the  plaintiffs  might  claim  pre-emption.  It  does  not  lie 
in  the  mouth  of  a  person  who  has  in  fact  purchased  the  pro- 
perty, in  violation  of  the  terms  of  the  ivajib-ul-arz  to  say  that 
there    has    been    no  sale.     There   being   in  fact  a   sale,   the 
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plaintiffs  have  a  right  of  pre-emption,  and  the  defendant 
vendee  has  no  right  superior  to  that  of  the  plaintiffs.  Conse- 
quently the  plaintiffs  were  entitled  to  the  decree,  which  they 
sought.  We,  accordingly,  allow  the  appeal,  set  aside  the 
decree  of  the  court  below,  and  make  a  decree  in  the  plaintiffs' 
favour,  subject  to  their  paying  the  price,  mentioned  in  the 
sale-deed,  within  two  months  from  this  date.  In  the  event  of 
the  plaintiffs'  failure  to  pay  the  pre-emptive  price,  within  the 
time  fixed,  the  suit  shall  stand  dismissed  with  costs.  If  the 
pre-emptive  price  be  paid,  the  plaintiffs  will  be  entitled  to 
their  costs  in  this  Court,  and  in  the  court  below. 

Appeal  tUcreed, 
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RAJA  RAI  BHAGWAT  DAYAL  SINGH  and  otiikrs 

versus 
DEBI  DAYAL  SAHU. 

Champerty — Sale  deed  in  respect  of  property  subject  to  litigation — Non- 
payment of  part  of  consideration— public  policy — Hindu  Law — 
transfer  by  a  woman—burden  of  proving  genuineness  of  transaction — 
Ratification— Acts  not  done  on  behalf  of  ratifier— sale  without  necessity 
— mesne  profits  recoverable  by  reversioner. 

The  second  and  third  plaintiffs,  who  succeeded  to  a  certain  estate 
as  re\  ersioners,  executed,  in  favour  of  the  first  plaintiff  a  sale  deed 
conveyinj,^  certain  villages.  Under  the  sale  deeds  only  Rs.  600 
were  to  be  paid  down  and  the  balance  Rs.  46,000,  was  to  be  paid 
when  the  property  was  recovered.  Held  that  this  did  not  make  the 
transaction  contrary  to  public  policy.  The  question  of  whether  the 
transaction  was  unfair  as  between  the  assignor  and  assignee  could 
not  be  raised  where  the  assignors  joind  the  assignees  as  plaintiffs 
in  the  suit. 

Held  further  that  the  law  of  champerty  as  applicable  in  England 
did  not  apply  in  India. 

One  who  claims  title  under  a  conveyance  from  a  woman  with  the 
usual  limited  interest,  and  who  seeks  to  enforce  the  title  against 
reversioners  is  always  subject  to  the  burden  of  proving  not 
only  the  genuineness  of  the  transaction  but  the  full  comprehension 
by  the  limited  owner  of  the  nature  of  the  ailenation  she  was 
making,  and  also  that  the  alienation  was  justified  by  necessity. 
This  burden  lies  the  more  heavily  on  one  who  comes  into  court 
with  the  case  that  he  did  not  take  from  a  limited  owner,  but 
from  one  whose  title  he  alleges  to  have  been  adverse  to  that  owner. 
Ratification  in  the  proper  sense  of  the  term,  as  used  with 
reference  It*     the    la^\     of    agency  is  applicable  only  to  acts  done 
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on  behalf  of  the  ratifier.  A  woman,  with  a  limited  interest,  could 
not,  by  acts  ex  postfaclo^  charge  upon  the  estate  which  she  repre- 
sents, obligations  not  originally  binding  upon  it. 

//<?A/ also  that  the  claim  for  mesne  profits  was  well  founded  the 
defendants  having  been  in  possession  of  the  property  under  deeds 
of  sale  which  were  not  good  as  such. 

Appk.\l  from  a  decision  of  the  High  Court  of  Bengal. 

Suit  for  possession.  The  Subordinate  Judge  of  Ranchi 
decreed  the  suit  in  parL     The  High  Court  dismissed  the  suit. 

Plaintiff  appealed. 

Cohen,  K.  C.  and  Brown,  for  the  appellants. 

Sir  Robert  Finlay  and  L,  DeGruytlier,  for  the  respondent. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Arthur  Wilson. — These  con.solidated  appe.als  relate 
to  three  villages,  Chiyanki,  Ganka,  and  Lalgara,  and  the  subs- 
tantial conflict  is  between  the  first  appellant  and  the  first 
respondent. 

These  villages  with  others  were  formerly  the  property  of 
Ram  Saran  Singh,  who,  on  his  death,  was  succeeded  by  his 
infant  son  Narayan.  Narayan  died,  while  still  an  infant  and 
unmarried,  on  the  7th  August,  1879,  and  left  surviving  him  his 
grand-mother,  Jileb  Kuar,  an  aunt,  Aprup  Kuar,  widow  of 
Ram  Saran's  brother,  and  a  step-mother,  Etraj  Kuar,  widow  of 
Ram  Saran.  Of  these,  the  grand-mother  was  heir  to  the  boy\s 
property,  with  the  limited  interest  of  a  Hindu  female  inherit- 
ing from  a  male.  The  three  ladies  appear  to  have  lived 
together  down  to  the  deith  of  the  grand-mother,  which  took 
place  on  the  22nd  November,  1894. 

On  the  death  of  the  grand-mother,  the  inheritance  again 
opened,  and  the  second  and  third  appellants,  Bhanpertap 
Singh  and  Kirpa  Narayan  Singh  were  then  the  nearest  male 
heirs  of  the  deceased  boy.  Those  two  persons,  on  the  29th 
November,  1895,  purported  to  sell  the  three  villages  in  question 
to  Rajah  Bhagwat  Dayal  Singh,  the  first  appellant.  And 
that  is  the  title  under  which  he  claims. 

The  first  respondent,  on  the  other  hand,  as  the  case  is  now 
put  on  his  behalf,  claims  under  two  .sale  deeds  executed,  as  it 
is  now  said,  by  or  on  behalf  of  the* grand-mother,  Jileb  Kuar, 
the  sales  being,  it  is  contended,  justified  by  nece.ssity  so  as  to 
pass  the  whole  inheritance.     The  first  of  these  deeds  bore  date 
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Civil.  the  19th  January,  1887.     It  purported  to  be  a  conveyance  by 

j^^  way  of  sale,  by  the   three  ladies  who  have  been  mentioned^  of 

the  two  villages  Chiyanki  and  Ganka  to  the  first  respondent 

Bhagvvat  Daval    The  second  deed  was  dated  the  isth  May,  1891.     It  purported 
Singh  to  be  executed  by  the  sams  three    ladies    in    favour  of  one 

Hodges,  and  to  convey   to  him  by    way  of  sale  the  village 
Lalgara.     Hodges  afterwards  conveyed  to  the  first  respondent. 

The  present  suits  were  brought  on  the  29th  August,  1898,  in 
the  Court  of  the  Subordinate  Judge  at  Ranchi.  The  plaintiffs 
were  the  first  appe  Uant  and  the  two  persons  from  whom  he 
purchased.  The  sole  defendant  in  one  suit  and  the  substantial 
defendant  in  the  other  was  the  first  respondent.  The  first 
suit  related  to  the  village  Lalgara,  the  second  suit  to  the 
villages  Chiyanki  and  Ganka.  The  claim  in  each  case  was 
for  possession  and  mesne  profits. 

The  first  question  raised  in  the  case  and  argued  on  the 
appeals  was  whether  or  not  the  sale  by  the  second  and  third 
appellants  to  the  first  appellant  was  void  in  law,  so  as  to 
pass  no  title,  on  the  ground  that  it  was  champertous,  or  con- 
trary to  public  policy. 

For  the  respondents,  it  was  boldly  argued  that,  although 
the  English  law  as  to  maintenance  and  champerty  is  not,  as 
such  applicable  to  India,  yet  on  other  grounds  what  is  subs- 
tantially the  same  law  is  there  in  force.  Their  Lordships  are 
of  opinion  that,  that  proposition  cannot  be  supported.  In 
three  cases*  before  this  Board,  a  contrary  doctrine  has  been 
laid  down.  In  the  last  of  those  cases,  full  effect  was  given, 
under  circumstances  closely  analogous  to  those  of  the  present 
case,  to  an  agreement  which  would  certainly  have  been  void  if 
champerty  avoided  transactions  in  India. 

It  was  further  argued  that  the  transaction  in  question  was 
contrary  to  public  policy  and  void  on  that  ground,  by  reason 
of  the  provision  as  to  payment  of  the  purchase  money  by  the 
first  appellant  to  the  secondhand  third.  The  purchase  money 
was  fixed  at  Rs.  52,600,  of  which  Rs.  600  was  to  be  paid  down 
and  the  balance  when  the  property  should  be  recovered. 
Their  Lordships  are  unable  to  agree  to  this  argument.     In 

*  Ram  Coo  mar  Coondoo  v.  C/i  under  Canto  Mookerjee^  4  I.  A.  23;  Kun- 
war  Ram  Lai  v.  Nil  Kanth^  20  I.  A.  112;  Lil  Achil  Ram  v.  Raja  Kazi'n 
Husain  Khan^  32  I. A.  113. 
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their  opinion,  the  condition  so  introduced  does  not  carry  the  Civil. 

case  any  further  than  does  the  champertous  character  of  the  ,    g 

transaction  generally.  

^  ^  Raja  Rai 

It  was  further  .said,  and  this  was  relied  upon  in  the  Courts  in     Bhaowat  Dayal 

India,  that  the  transaction  was  an  unfair  and  unconscionable  ^ 

bargain  for  an  inadequate  price.  But  that  is  a  question  between 
the  assignor  and  the  assignee.  It  is  unnecessary  to  consider 
what  the  decision  ought  to  have  hzzn  if  this  had  been  a  litiga- 
tion between  the  assignors  and  the  assignee  in  which  the  former 
sought  to  repudiate  the  assignment.  In  the  present  case,  the 
assignors  do  nothing  of  the  kind.  They  maintain  the  trans- 
action and  ask  that  effect  bs  given  to  it,  and  for  that  purpose 
they  join  as  plaintiffs  in  the  present  actions.  Their  Lordships 
are  therefore  of  opinion  that  the  attack  upon  the  title  of  the 
first  appellant  upon  any  such  grounds  as  those  indicated 
must  fail. 

The  second  question  that  has  to  hz  considered  is  whether 
the  respondent  has  shown  a  good  title  in  himself  by  purchase 
from  Jileb  Kuar,  the  grand-mother;  under  the  two  .sale  deeds 
mentioned,  and  under  such  circumUances  as  to  make  that 
title  effectual  against  the  reversionary  heirs. 

The  Subordinate  Judge,  who  tried  the  cases,  held  that  the 
conveyances  were  not  good,  but  he  allowed,  in  favour  of  the 
first  respondent,  certain  sums  which  he  considered  to  have 
been  advanced  for  purposes  of  legal  necessity ;  and  whilst 
giving  a  decree  to  the  appellants  and  plaintiffs  for  po.ssession 
of  the  property,  he  made  that  decree  conditional  upon  the 
payment  to  that  respondent  of  the  sums  held  to  have  been 
advanced  for  legitimate  necessities.  On  the  argument  of  these 
appeals,  Mr.  Cohen,  for  the  appellants,  accepted  the  propriety 
of  this  mode  of  dealing  with  the  case,  and  assented  to  the 
allowance  so  made  by  the  Subordinate  Judge. 

The  High  Court,  on  appeal,  differed  from  the  first  Court, 
and  held  that  the  necessity  for  the  sales  in  question  was 
established. 

Before  dealing  further  with  this  ciuestion,  it  must  be  noticed 
that  the  case  now  contended  for  is  not  the  case  raised  on  the 
pleadings  and  relied  upon  at  the  trial.  The  respondent  in 
his  written  statement  alleged  a  title  derived,  not   from  Jileb 


Digitized  by 


Google 


,88  PRIVY  COl^XCIL.  [A.  L.  J.  R. 

Civil.  Kuar,  but   from   Etraj  Kuar.     Pie  said,  in  paragraph  21,  that 

n  "  Etraj  Kuar  was  no  heir  to  Narayan  Saran  Singh,  and  that 

she  acquired   an   absolute    right   by  adverse   possession;"   in 

Hhac/wat^avai.     paragraph    23  "  that  it  is  not  true,  as  the  plaintiffs  allege,  .  .  . 

Singh  that  on    the   death   of    Narayan    Saran    Singh,    Jileb    Kuar 

Dkbi7)aval        succeeded  as  heir  and   was  in  possession  up  to  her   death  ; 

Sahu.  the  fact  is  .  .  .  that  Etraj  Kuar  alone  was  in  such  possession 

Sir~Arthur         until   her  death,"   and   in  paragraph  25  that  "Jileb  Kuar  and 

Wilsfliu  Aprup    Kuar  never  took  the  estate  of  Narayan  Saran  Singh 

as   heir,  and   the  fact  of  their  joining  in   the  documents  as 

persons  executing  the  deeds  of  sale  and  the  prior  deeds  was 

a   matter  of  form   of  evidence   of  members    dependent   for 

-maintenance  on  Etraj  Kuar,  and  was   merely  a  surplusage"; 

and  it  was  added  in  paragraph  26  that  "even  if  Jileb  Kuar 

were   to   have   taken    the   estate    .    .    .    by    inheritance,   she 

would  take  it  in   absolute  estate  .  .  .  under  the  provisions  of 

Mitakshara  Law,  and  so  also  if  she  was  made  a  co-sharer  by 

Etraj  Kuar  in  Etraj  Knar's  right."     In  his  evidence  given  at 

the   trial,  the  respondent  endeavoured  to  maintam  the   case 

that  his  title  was  derived  from  Etraj  Kuar  and  was  good  on 

that  account. 

One  who  claims  title  under  a  conveyance  from  a  woman, 
with  the  usual  limited  interest  which  a  woman  takes,  and  who 
seeks  to  enforce  that  title  against  reversioners,  is  always  subject 
to  the  burden  of  proving  not  only  the  genuineness  of  his  con- 
veyance, but  the  full  comprehension  by  the  limited  owner  of 
the  nature  of  the  alienation  she  was  making,  and  also  that  that 
alienation  was  justified  by  necessity,  or  at  least  that  the 
alienee  did  all  that  was  reasonable  to  satisfy  himself  of  the 
existence  of  such  necessit}*.  And  this  burden  lies  the  more 
heavily  on  one  who  comes  into  court  with  the  case  that  he  did 
not  take  from  a  limited  owner,  but  from  one  whose  title  he 
alleges  to  have  been  adverse  to  that  owner. 

These  considerations  apply  with  special  force  to  the  present 
case.  The  earlier  transactions  of  the  first  respondent  were 
with  Etraj  Kuar,  and  there  is  no  satisfactory  evidence  to  show 
that  Jileb  Kuar,  the  real  owner,  took  part  in  them,  or  authorised 
them  in  any  way. 

It  was  argued  however  that,  if  Jileb  Kuar  was  not  shown  to 
have  authorised  the  earlier  transactions,  she  had  ratified  them 
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by    being   a  party  to  the  later  documents  and  particularly  the  *  Civil. 

two  sale  deeds.     Ratification  in  the   proper  sense  of  the  term,  ,     j. 

as  used  with  reference  to  the  law  of  agency,  is  applicable  only  to  

acts  done  on  behalf  of  the  ratifier.     And  this  rule  is  recognised  bha(;wat  I)ay\l 

in    section    196   of  the  Indian  Contract  Act.     Looking  to  the  Singh 

substance  of  the  matter,  it  would  be  a  serious  extension  of  the  Dkui  Daval 

law,  as  hitherto  applied,  to  hold  that  a  woman  with  a  limited  Sahu. 

interest  could,  by  acts   <\v  />ost  facto,  charge  upon  the  estate  Sir  Arthur 

which  she  represents  oblii^^ations  not  originally  binding  upon  it.  IVttson, 

With  r^ard  to  the  first  of  the  sale  deeds  now  in  question, 
when  the  details  which  make  up  the  consideration  come  to  be 
examined,  it  appears  that  they  include  one  sum  of  Rs.  1,500 
which  the  Subordinate  Judge  credited  to  the  first  respondent 
in  the  manner  already  explained.  Apart  from  this  sum,  the 
great  bulk  of  the  consideration  for  this  sale  deed  consists  of 
debts  originally  incurred  by  Etraj  Kuar  with  accretions  of 
interest  and  compound  interest.  Their  Lordships  are  of 
opinion  that  this  deed  was  correctly  estimated  by  the  Subor- 
dinate Judge. 

The  case  as  to  the  second  sale  deed  is  not  quite  so  simple. 
With  regard  to  it,  the  Subordinate  Judge  gave  credit  to  the 
first  respondent  for  considerable  sums  as  having  been  advanced 
for  real  necessities.  As  to  the  rest  of  the  consideration  for 
that  deed,  he  held  that  necessity  had  not  been  established. 
In  coming  to  this  conclusion,  he  took  into  account  not  only 
the  more  general  considerations  already  referred  to,  but  also 
certain  circumstances  peculiar  to  the  case — that  the  lady  who 
alone  had  any  power  to  convey  was  old,  and  had  no  independ- 
ent advice  to  guide  her,  and  that  the  first  respondent  was  in 
a  pK)sition  to  exercise  considerable  influence  over  her  affairs. 
Their  Lordships  think  the  Subordinate  Judge  was  justified  in 
taking  all  these  matters  into  his  consideration  ;  and  they  see 
no  sufficient  ground  for  rejecting  his  conclusron. 

There  remains  one  other  point  for  consideration.  The 
plaintiffs  claimed  not  only  possession  but  mesne  profits.  The 
Subordinate  Judge  rejected  the  latter  claim.  Their  Lordships 
are  of  opinion  that,  as  the  deeds*  of  sale  are  not  good  as  such, 
the  claim  for  mesne  profits  is  well  founded.  In  argument,  it 
was  conceded  that  on  the  other  side  of  the  account,  interest  at 
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6  per  cent  should  be  allowed  on  the  sum  credited  to  the  first 
respondent.  The  amount  thus  to  be  allowed  on  the  one  side 
and  on  the  other  can  be  adjusted  in  execution  proceedings. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeals  should  be  allowed,  that  the  decrees  of  the  High  Court 
should  be  discharged  with  costs  to  be  paid  as  regards  the  first 
decree  by  the  present  respondents  other  than  Sowton,  and  as 
regards  the  second  decree  by  the  first  respondent,  that  the 
decrees  of  the  Court  of  the  Subordinate  Judge  should  be  dis- 
charged, and  that  instead  thereof  it  should  be  ordered  that 
upon  the  first  appellant  paying  to  the  first  respondent  the 
sums  found  in  favour  of  the  latter  by  the  Subordinate  Judge, 
with  interest  at  6  per  cent  per  annum,  the  first  appellant  do 
recover  possession  of  the  property  in  suit,  together  with  mesne 
profits  to  be  ascertained  in  execution  proceedings,  and  costs  to 
be  paid  by  the  first  party  defendants  in  the  first  suit  and  by 
the  sole  defendant  in  the  second  suit. 

The  respondents  other  than  Sowton  will  pay  the  costs  of 
these  appeals. 

Solicitors  for  the  appellants  :    Withal  ana  Withal, 

Solicitors  for  the  respondents :   /".  L.  Wilson  &  Co. 

Appeal  decreed. 
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SADA  SHANKAR 

versus 
HARI  SHANKAR.* 

Reli^ous  Endowment  Act,  {XX  of  1863)^  section  14 — Po^ver  to  appoint  a 
new  trustee— Code  of  Civil  Procedure  (Act  XIV  of  1882)^  section  ^jg. 

Section  14  of  the  Religious  Endowment  Act  only  empowers  a 
court  to  direct  the  specific  performance  of  any  act  by  the  trustee, 
manager  or  superintendent  or  to  award  damages  or  costs  against 
such  trustee,  manager  or  superintendent  and  to  direct  their  removal. 
It  confers  no  power  on  the  court  to  appoint  a  new  trustee,  manager 
or  superintendent,  for  which  the  proceedings  provided  for  by  section 
539  of  the  Code  of  Civil  Procedure  must  be  resorted  to. 

First  Appeal  from  a  decree  of  G.  A.  Paterson  Esq.,  Dis- 
trict Judge  of  Benares. 

The  material  facts  appear  from  the  judgment.  The  court 
below  decreed  the  suit  in  part. 

Plaintiff  appealed. 

Tej  Bahadur  Sapru  (with  him  M,  AL  Malaviya\  for  the 
appellant. 

The  respondent  was  not  represented. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — This  was  a  suit  under  section  14  of  Act  XX  of 
1863,  for  the  removal  of  the  defendant  from  the  office  of  manag- 
er and  superintendent  of  a  temple  and  of  the  property  apper- 
taining to  the  temple  on  the  groi  iid  of  misfeasance,  breach  of 
trust  and  neglect  of  duty.  The  plaintiff  is  the  son  of  the 
maker  of  the  endowment,  and  he  asked  in  addition  to  an  order 
for  the  removal  of  the  defendant  from  his  office,  for  an  order 
appointing  another  trustee  in  his  place.  The  learned  Judge 
has  found  that  there  was  ample  evidence  of  the  defendant\s 
misfeasance,  neglect  of  the  duty,  breach  of  trust  and  he  has 
directed  the  removal  of  the  defendant  from  his  office  of 
manager  and  superintendent.  He  was,  however,  of  opinion  that 
under  the  power  conferred  on  him  by  section  14,  and  in  view 
of  the  provisions  of  section  22  of  the  Act,  he  had  no  power  to 
*  F.  A.  127  of  1906. 
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appoint  a  new  trustee  in  the  place  of  the  trustee  removed. 
The  result  of  this  decision  is  that  the  trustee  has  been  removed, 
and  there  is  no  trustee  to  carry  out  the  objects  of  the  trust. 

The  only  question  raised  in  the  appeal  is  whether  the  learned 
Judge  had  power  to  appoint  a  new  trustee.  We  think  the 
view  taken  by  the  learned  Judge  is  correct.  All  that  section 
14  empowers  a  court  to  do  is  to  direct  the  sjjecific  performance 
of  any  act  by  the  trustee,  manager  or  superintendent,  or  award 
of  damages  and  costs  against  such  trustee,  manager  or  su|jer- 
intendent,  and  to  direct  the  removal  of  such  trustee,  manager  or 
superintendent.  It  confers  no  power  on  the  court  to  appoint 
a  new  trustee,  manager  or  superintendent.  If  it  is  necessary 
to  invoke  the  aid  of  the  court  for  the  purpose  of  appointing  a 
new  trustee,  the  proceedings  provided  for  by  section  539  of  the 
Code  of  Civil  Procedure,  seem  to  be  the  course  which  must  be 
resorted  to.  It  would  be,  no  doubt,  desirable  to  appoint  a  new 
trustee  or  trustees  in  the  present  case,  but  under  the  provisions 
of  the  Act,  under  which  these  proceedings  were  instituted, 
neither  the  c(jurt  below  nor  this  court  in  appeal  has  power  to 
appoint  a  new  trustee.  We,  accordingly,  dismiss  the  appeal 
but  make  no  order  as  to  costs,  as  the  respondent  is  not  repre- 
sented. 

Appeal  dismissed. 

[Cf.  Shconiliin  Kuinoari  v.  luun  J*tiri^as/t^  I.  L.  R.,  18  All.,  p.  227  Ed.] 
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RAM  DL\ 

versus 

BHUP   SINGH   AND  OTHKRS.* 

Code  oj  Civil  Procedure  {Act  XIV  of  1882),  section  4j—suit  Jor  redemp- 
tion dd  reed-  Second  suit  Jor  surplus  profits  reco%*ercd  by  mortgaf^ee 
during  mortgage  not  nudntainable — Effect  of  Article  10^,  Limita- 
tion Act(XVofiSS7). 

Article  105  of  ilie  Limitation  Act  must  not  be  constmed  so  as  to 
conflict  with  the  provisions  of  section  43  of  the  Code  of  Civil  Proce- 
dure, and  must  be  deemed  to  refer  to  cases  in  which  the  mortgagor 
has  ^«>i  pus>cssion  of  the  mortgaged  property  otherwise  than  by  a  suit 
for  redemption.  Where  a  mortgagor  brings  a  suit  and  obtains  a 
decree  fer  rt dtniption,  he  canr.ot  nsaintain  a  hccor.d  suit  for  recover)* 
*  1' .  .\.  K.  O.  so  of  1907. 
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of  surplus  collections  made  by  the  mortgagee,  during  the  period  of 
the  mortgage,  section  43  of  the  Code  of  Civil  Procedure  being  a  bar 
to  the  maintenance  of  that  suit. 

Per  Karamat  HUSAIN,  J.— The  right  to  claim  the  surplus 
profits  is  synchronous  with  the  right  to  claim  possession  of 
the  mortgaged  property,  and  to  hold  that  the  cause  of  action  for 
claiming  excess  collections  accrues  when  the  mortgage  debt  has 
been  satisfied,  is  inconsistent  with  the  principles  on  which  the  law 
of  redemption  is  based. 

Appeal  against  the  order  of  C.  D.  Steel  Esq.,  District 
Judge  of  Shahjahanpur,  reversing  the  decree  of  Pandit  Kunwar 
Bahadur,  Subordinate  Judge  of  Shahjahanpur. 

A  suit  was  brought  for  the  redemption  of  a  usufructuary 
mortgage  of  the  year  1855  in  1904.  The  allegation  in  that  suit 
was  that  the  mortgage  had  been  discharged  from  the  usufruct 
of  the  property.  The  suit  was  decreed  on  March  23,  1905,  the 
court  finding  that  the  mortgage  had  been  satisfied  sometime  in 
1873.  The  mortgagors  obtained  possession  on  March  1 3, 1906. 
The  suit  which  gave  rise  to  the  present  appeal  was  brought  for 
the  recovery  of  surplus  profits  from  the  mortgagee  from  1 874 
to  the  date  of  the  delivery  of  possession.  The  defence,  inter 
alia,  was  that  the  suit  was  barred  by  section  43  of  the  Code  of 
Civil  Procedure.  The  court  of  first  instance  disnnssed  the 
suit  as  barred  by  section  43,  Code  of  Civil  Procedure.  On 
appeal  the  District  Judge  reversed  the  Subordinate  Judge's 
decree  and  remanded  the  case  under  .Section  562,  Code  of 
Civil  Procedure.     His  reasons  were  as  follows  : — 

The  plaintifFs  cause  of  action  for  suing  for  mesne  profits  was  not  then 
complete.  The  cause  of  action  for  possession  of  the  property  was  its 
retention  on  6th  September  1873.  The  cause  of  action  for  mesne  profits 
was  subsequent  to  that  ?'/>.  the  realizations  of  the  profits  accruing  after 
that  date.  It  is  said  that  to  allow  the  present  suit  to  be  brought  would  be 
to  sanction  a  multiplicity  of  suits.  I  do  not  think  so.  The  way  was 
merely  cleared  for  the  present  suit  by  the  former  one,  and  a  different 
decision  of  the  former  case  might  have  even  rendered  this  one  un- 
necessarv.  In  the  former  one,  the  whole  of  the  accounts  had  to  be  gone 
into.  They  were  merely  examined  so  far  as  to  ascertain  whether  at  the 
lime  oi  the  suit  brought,  the  mortgages  had  been  satisfied.  That  was 
all  that  was  required  by  the  plaintiff's  claim. 

In  the  course  of  that  enquiry  the  plaintiffs  became  aware  that  a  second 
cause  of  action  had  been  given  them  viz.  that  subsequent  to  1280  F.  the 
defendant  had  illegally  realized  rents  etc.     He  then  is  entitled  to  sue  for 
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Civil  these  within  the  time  allowed  by  Art.  105  Sch.  H   Limitation  Act  XV  of 

"■  1877   i,e.   for   money   realized   after    ist  October  1884.     I  therefore  allow 

_1_'  this  appeal   with   costs  and  remand    the   case   under  section    562    Civil 

Ram  Din  Procedure  Code. 

Bhup  Singh.  Defendant  appealed. 

/.  iV.  Chaudri,  for  the  appellant  contended  that  the  first 
suit  was  a  suit  for  redemption  and  the  decree  was  a  redemp- 
tion decree.  The  plaintiffs  ought  to  have  included  the  claim 
for  profits  in  that  suit.  The  liability  to  account  for  the  gross 
receipts  arose  out  of  the  relation  of  mortgagor  and  mortgagee. 
He  referred  to  sections  76(//)  and  92  of  the  Transfer  of  Pro- 
perty Act.  The  mortgagee,  remaining  in  possession  after  the 
mortgage  had  been  satisfied,  was  not  a  trespasser.  He  retained 
the  character  of  a  mortgagee  and  was  a  sort  of  a  trustee  for  the 
mortgagor  for  the  profits  and,  as  such,  was  accountable  to  him. 
The  leading  case  on  the  point  was 

Batoji  V.  Jnmangonda^  f '869]  6  Bom.  H.  C.  R.  A.  C.  J.,  97. 

The  later  cases  were  all  to  the  same  effect : 

Vinayak  v.  Dattatryay  [1902]  I.  L.  R.,  26  Bom.,  661. 

Satyabadi  B chart  v.  NaraMt\  [1907]  I.  L.  R.,  34  Cal.,  223. 

Rukhminibai  \\  Vankaiesh^  [1907]  I-  L.  R.,  31  Bom.,  527. 

Kashi  Pershad\,  Bajrang  Per  shad ^  [1907]  4  A.  L.  J.  R.,  763. 

Madan  Mohan  Malaviyay  for  the  respondent,  contended  that 
the  cause  of  action  for  the  present  suit  was  that  the  mort- 
gagee had  received  certain  money  which  should  have  come 
to  the  pockets  of  the  mortgagor.  In  the  previous  suit  the 
cause  of  action  was  quite  different.  It  was  that  the  mort- 
gagee had  retained  the  property  after  the  satisfaction  of  the 
mortgage.  There  was  no  difference  between  suits  for  mesne 
profits  and  suits  for  surplus  profits.  It  had  been  held  that 
a  second  suit  for  mesne  profits  could  be  maintained  after 
a  decree  for  possession  had  been  passed.  Article  105  of  the 
Limitation  Act  indicated  that  a  suit  for  surplus  collections 
made  by  the  mortgagee  could  be  maintained  after  the  mort- 
gagor re-entered  on  the  mortgaged  property.  A  mortgagor 
was  not  bound  to  include  the  claim  for  surplus  profits  in  the 
suit  for  redemption.     He  cited  the  following  cases. 

Mon  Mohan  v.  Secretary  of  State  [1890]  I.  L.  R.,  17  Cal.,  968. 
Ramdayaiw  Madan  Mohan  Z.^i/[  1899]  I.  L.  R.,  21  AIL,  426. 
Maksud  Ati  v.  Nargis  Dye  [1893]  I.  I^  R.,  20  Cal.,  322. 
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Amanat  Bibiw  Imdad  Husain[\Z%6]  14  I. A.,  16. 

Baboo  Gaur  Kishan  v.  Sahay  Fakir  Chand  {yZd^j^  7  W.  R.  364. 

J,  N.  Chaudri,  in  reply,  submitted  that  the  frame  of  the 
plaint  must  be  considered.  The  suit  was  for  profits  for  two 
periods  which  might  be  roughly  divided  into  {(i)  from  1874  to 
1904,  past  profits  and  (/;)  from  1904  to  1906,  />.,  subsequent 
profits.  As  to  {(i)  it  was  clear  that  even  assuming  the 
mortgagee  retained  the  property  as  a  trespasser  the  suit 
would  be  barred  under  section  43,  Code  of  Civil  Procedure. 
The  cases  cited  all  related  to  subsequent  profits,  and  in  the 
case  of  such  profits  it  was  held  that  a  suit  Avould  not  be 
barred.  The  corpus  and  the  profits  were  in  the  eye  of  the 
law  identical,  and  so  a  suit  for  mesne  profits,  realised  prior 
to  its  institution  and  not  claimed  along  with  the  suit  for 
possession  would  be  barred.  There  was  no  distinction  in 
principle  between  a  mortgagee  and  a  trespasser  in  respect  of 
such  a  suit.  As  to  {b)  a  suit  for  redemption  was  a  tnie  suit 
for  accounts  between  the  mortgagor  and  the  mortgagee  and 
so  when  a  suit  was  brought  for  redemption  the  mortgagee 
was  bound,  upon  the  accounts  being  taken,  in  case  of  a 
balance  against  him,  to  pay  the  balance.  If  that  were  not 
so  there  would  be  a  multiplicity  of  suits  which  would  be 
contrary  to  the  spirit  and  intendment  of  the  law.  Art.  105, 
Sch.  II,  Limitation  Act  was  not  applicable.  The  language 
of  that  article  implied  that  the  mortgagor  had  entered  into 
possession  under  some  arrangement  with  the  mortgagee. 
The  suit  was,  therefore,  barred  by  the  principle  of  res-judicata. 
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The  following  judgments  were  delivered. 

AlKMAN  J. — This  is  an  appeal  from  an  order  of  the  learned 
District  Judge  of  Shahjahanpur,  remanding  a  case  under  the 
provisions  of  section  562  of  the  Code  of  Civil  Procedure.  The 
plaintiffs,  who  are  respondents  here,  brought  a  suit  against 
the  appellant  in  the  Munsifs  Court,  for  redemption  of  a  usu- 
fructuary mortgage.  They  obtained  a  decree  and  were  put  in 
possession  of  the  mortgaged  property,  on  13th  March,  1906. 
The>'  subsequently  brought  the  suit,  out  of  which  this  appeal 
arises,  to  recover  from  the  appellant  Rs.  5,000,  on  account  of 
surplus  collections  alleged  to  have  been  received  since  1874, 
when  the  mortgage  debt  was  discharged  by  the  usufruct  of  the 
property.     The  suit  was  filed  in  the  Court  of  the  Subordinate 
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Judge.  It  was  dismissed  by  him  on  the  ground  that  it  was 
barred  by  the  provisions  of  section  43,  Code  of  Civil  Procedure. 
On  appeal  by  the  plaintiffs,  the  learned  District  Judge  held 
that  the  suit  was  not  barred,  and  remanded  it  for  decision  on 
the  merits.  It  is  against  that  order  of  remand  that  the  de- 
fendant has  preferred  this  appeal. 

In  my  opinion,  the  appeal  must  be  allowed.  The  learned 
District  Judge  has  written  a  careful  judgment,  but  I  cannot 
agree  with  the  conclusion  at  which  he  has  arrived.  He  says 
**  The  cause  of  action,  on  the  17th  December,  1904,  the  date  of 
the  institution  of  the  case  in  the  Munsifs  Court,  was  the 
retention  of  the  property.  The  whole  claim  which  the  plaintiff 
wa^  entitled  to  make  then  on  that  cause  of  action  was  to  say 
"  give  me  possession  of  the  property."  This  is  a  view  which 
I  cannot   accept. 

The  plaintiff  had  another  remedy  which  he  was  not  only 
entitled  to  sue  for,  but  bound  to  sue  for  in  the  previous  suit, 
and  that  was  to  have  an  account  taken,  and  a  decree  passed 
for  any  surplus  received  by  the  mortgagee,  after  discharge  of 
the  mortgage  debt.  As  remarked  b\-  JHXKINS,  C.  J.  in 
Vinayak  v.  Datiaraya{} ),  a  redemption  suit  **  has  for  its  purpose 
the  complete  adjustment  of  the  rights  of  the  parties,  and  the 
decree,  when  properly  framed,  provides  for  matters  even  up  to 
the  time  when  it  is  ultimately  carried   into  effect." 

The  decision  in  Rukmin  Bai  v.  Venkatesh  (*),  Satyabadi 
Beliari  v.  Hnrabati (}),  and  Kashi  Pershadw  Bajrang  Pershad^ 
(*),  are  also  in  favour  of  the  appellant,  and  we  have  not  been 
referred  to  any  case  in  which  a  suit  like  the  present  has  been 
held  to  be  maintainable.  In  the  case  o{ Rukminhai  v.  Venkatesh 
{'^  I,  the  subsequent  suit  of  the  mortgagee  was  held  to  be 
barred  either  under  section  13  or  section  43  of  the  ^'ode  of  Civil 
Pn)cj:lure.  Section  13  will  not  apply  to  this  case,  as  the 
court  which  tried  the  previous  suit  wasn)ta  court  competent 
to  try  the  present  suit.  But  the  provisions  of  section  43  are 
sufficient  to  bar  this  suit. 

The  learned  District  Judge  in  support  of  the  conclusion  to 
which  he  came  relies  on  .Article  105  of  the  second  schedule  of 

(i,  [1902]  I.  L.  R.,  26  Bom.,  661.     (2)  [1907]  I.  L.  R.,  31  Bom.,  527. 
(3)  [1907]  I.  L.  R.I  34  Cal.,  223.       (4)  [1907]  4.  A.  L.  J.  R.,  763. 
(2)  [1907]  I.  L.  R.,  31  Bom.,  527. 
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the  Limitation  Act,  which  prescribes  a  period  cf  limitation 
for  a  suit  by  a  mortgaj^or  after  the  mortgage  has  been  satisfied, 
to  recover  surplus  collections  received  by  the  mortgagee  and 
gives  as  the  time  from  which  the  period  begins  to  run 
the  date  "  when  the  mortgagor  re-enters  on  the  mortgaged 
property."  In  my  opinion,  this  article  must  not  be  construed 
so  as  to  conflict  with  the  provisions  of  section  43,  Code  of  (  ivil 
Procedure,  and  must  be  deemed  to  refer  to  cases  in  which  the 
mortgagor  has  got  possession  of  the  mortgaged  propertx' 
otherwise  than  by  means  of  a  suit  for  redemption.  For  the 
above  reasons,  I  would  allow  the  appeal  with  costs. 

Karamat  Husain,  J. — The  facts  which  led  up  to  this 
appeal  are,  that  a  suit  for  ledeniption  (No.  591  of  1904]  was 
brought  in  the  Court  of  the  Munsif  of  Shahjahanpur.  The 
plaintiffs  in  that  suit  did  not  claim  any  surplus  collections, 
made  by  the  mortgagee  in  possession  nor  did  they  obtain  any 
permission  to  bring  a  separate  suit  for  such  collections.  They 
got  possession  of  the  property  in  execution  of  the  decree  for 
redemption,  on  the  13th  March,  1906,  without  any  payment  as 
it  was  found  that  the  mortgage  debt  had  been  satisfied  from 
the  profits  of  the  mortgaged  proj)ert\  before  1280  Fasli. 

On  the  1st  of  May,  1906,  the  plaintiffs  brought  a  suit  for 
the  recover)^  of  the  excess  profits,  realized  by  the  defendant, 
after  the  satisfaction  of  the  mortgage  money,  and  before 
redemption.  One  c)f  the  pleas  in  defence  was  that  section  43 
Civil  Procedure  Code  barred  the  suit.  The  court  of  first  in- 
stance, accepting  the  plea,  dismissed  the  suit.  On  appeal  by 
the  plaintiffs,  the  learned  District  Judge  .*-et  aside  the  decree  of 
the  first  court — and  remanded  the  case  under  section  562,  Civil 
Procedure  Code.  The  lower  appellate  court  came  to  the 
conclusion  that  section  43  Civil  Procedure  Code  did  not 
bar  the  suit,  and  that  the  cause  of  action  for  the  surplus 
arose  subsequently  to  that  of  redemption  and  was  a  dis- 
tinct cause  of  action.  The  defendant  has  appealed  to  this 
Court.  It  is  argued  on  his  behalf  that  the  cause  of  action 
for  surplus  profits  in  a  redemption  suit  is  not  separate 
from  the  cause  of  action  for  the  recovery  of  the  f  os^ession  of 
the  property  mortgaged  and  that  the  mortgagor  in  such  a 
Miit  has  only  one  single  cause  of  action  against  the  mortgagee 
in  possession.     This  contention.  1  am   of  opinion,  is  perfectly 
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sound.  The  comprehensive  character  of  suits  relating  to 
mortgages  and  the  obligation  incumbent  on  litigants  to 
see  that  the  decree  in  them  covers  all  rights,  is  well  known, 
( Vinayak  v.  Dattarayd)  ( * ),  and  a  mortgagor  in  a  redemption 
suit  has  not  only  to  claim  possession  where  the  mortgagee 
has  it,  but  he  has  also  to  claim  surplus  collections,  if  any.  His 
cause  of  action  in  a  redemption  suit  is  a  single  cause  of  action, 
and  demand  for  the  excess  collections,  if  any,  forms  an  essen- 
tial part  of  his  ic^Ao/e  claim  in  respect  of  that  cause  of  action 
and  hence  if  the  plaintiff  in  a  redemption  suit  succeeds,  the 
court  has  to  pass  a  decree,  ordering  that  an  account  shall  be 
taken  (section  92  of  the  Transfer  of  Property  Act).  Regard- 
ing the  principle  already  stated,  the  learned  Judges  in  the 
case  of  Balaji  v.  Tamanganda,  (^)  remark  : — "  In  this  case, 
the  plaintiff,  who  claims  under  the  mortgagor,  sues  to  recover 
over-payments,  on  account  of  a  mortgage  which  has  been 
redeemed.  We  are  of  opinion  that  the  claim  which  arose  out 
of  the  cause  of  action  when  the  suit  for  red  jmption  was  filed, 
was,  that  the  plaintiff  the  mortgagor,  was  entitled,  first,  to 
recover  possession  of  the  mortgaged  property  on  the  ground 
that  the  mortgage  had  been  satisfied  out  of  the  rents  and 
profits  received  by  the  mortgagees,  and  secondly,  to  get  back 
any  sum  over-paid,  and  that  therefore,  the  first  suit  should 
have  claimed  both  possession  and  the  surplus,  as  required  by 
section  7  of  the  Code  of  Civil  Procedure  which  provides,  that 
"  every  suit  shall  include  the  whole  of  the  claim  arising  out  of 
the  same  cause  of  action".  The  proper  decree  would  have 
been  to  order  payment  of  the  surplus,  on  the  ground  that  the 
mortgagees  were  trustees  of  the  mortgagor  aud  that  the  money 
in  their  hands  belonged  to  them. 

There  in  fact  may  be  suits  for  redemption  in  which  a 
demand  for  a  surplus  directly  flowing  from  a  settlement  of 
accounts  may  be  co-extensive  with  the  whole  claim  of  a  mort- 
gagor in  respect  of  his  cause  of  action  to  redeem.  The  right 
to  claim  the  surplus  profits  is  synchronous  with  the  right  to 
claim  possession  of  the  mortgaged  property  and  to  hold  that 
the  cause  of  action  for  claiming  excess  collections  accrues 
when  the  mortgaged  debt  has  been  satisfied,  is  inconsistent 
with  the  principles  on  which  the  law  of  redemption  is  based. 
(1)  [1902)  I.  L.  R.,  26  Horn.,  661,  668.     (2)  [1869]  6  Bom.  H.  C.  R.,  97,  99 
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The  question  of  accounts  in  a  redemption  suit  must  not  be 
mixed  up  with  the  question  of  mesne  profits  in  a  suit  for  the 
recovery  of  immoveable  property  against  a  trespasser,  for  the 
position  of  a  mortijagee  in  possession  is  very  different  from 
that  of  a  trespasser.  The  possession  of  the  mortgagee  before 
redemption  is  possession  for  the  mortgagor,  and  he  becomes  a 
trustee  for  the  mortgagor  after  he  has  been  paid."  (Ashurner 
on  Equity,  p.  258).  He  has  therefore  to  deh'ver  possession  of 
the  mortgaged  property,  and  to  account  for  his  gross  receipts 
from  the  mortgaged  propert)' "  (section  ^6  T.  P.  A.).  The 
possession  of  a  trespasser  is  of  an  adverse  nature  and  section 
44,  Civil  Procedure  Code  showb  that  the  cause  of  action  for 
mesne  profits  is  distinct  from  that  for  the  recovery  of  immove- 
able property.  In  India  "  the  policy  of  the  law  has  been  to 
allow  a  plaintiff  to  enforce  a  claim  for  possession  of  land,  and 
for  mesne  profits  either  in  one  suit  or  two,  as  he  might  think 
proper,  but  at  the  same  time  to  induce  him  if  there  is  no 
reason  to  the  contrary,  to  dispose  of  his  whole  claim  in  one 
suit  only".  (Kiskori  Lai  Roy  v.  Sharat  Chunder  Muzumdar  ( ^ ) 
quoted  with  approval  in  Lalessor  v.  Janki  Bibi  (^).  Such 
being  the  distiction  between  a  claim  for  surplus  collections  in 
a  redemption  suit,  and  a  claim  for  mesne  profits  in  ^  «ui\  in 
ejectment,  the  cases  of  Mon  Mohan  v.  The  Secretary'  of  Suite 
for  India  (^),  and  of  Ramdayal  v.  Madan  Mohan  Lai  {^\ 
which  deal  with  suits  for  mesne  profits  have  no  bearing  upon 
the  case  before  me.  Maksud  All  v.  Nargis  Dye  (*),  Amanat 
Bibi  w  Imial  Husain  (•),  have  also  nothing  to  do  with  a 
suit  for  surplus  profits  brought  after  a  suit  for  redemption. 

It  is  contended  on  behalf  of  the  respondent  that  article  105 
of  the  Indian  Limitation  Act  (No.  15  of  1877)  provides  three 
years  limitation  for  the  recovery  of  surplus  collections,  received 
by  the  mortgagee  from  the  date  when  the  mortgagor  re-enters 
on  the  mortgaged  property,  and  that  this  indicates  that  there 
can  be  a  separate  suit  for  excess  collections.  The  article,  in 
my  opinion,  contemplates  a  case  other  than  that  of  redemption. 
When  a  mortgagor  takes  possession  of  the  mortgaged  property, 
not  in  execution  of  a  decree  for  redemption  but  in  some  other 

I,.  [18S2]  I.  L.  R.,  8  Cal,  5g3.         '1)  [,892]  I.  L.  R.,  19  Cal.,  615. 

3    [1893]  I.  L.  R.,  17  Cal,  968.       (4)  [1899]  I.  L.  R.,  21  All.,  425. 

5)  [1893J  '•  L.  R.,  20  Cal,  322.      '6)  [1886!  16  I.A.,  106.  S.C,  I.L.R., 

14  Cal.  308. 
XXVI 


Civil. 

1908. 

Ram  Din 

V. 

Bhup  Singh. 

Karamat 
Husain^  /• 


Digitized  by 


Google 


:ioo 


HIGH  COURT. 


A.  L.  J.  R. 


Civil. 

1908. 

Ram  Din 

V. 

Bhuh  Singh. 

Karamat 
Husain^  J. 


Civil. 
1908. 

Stanlky,  C.  J. 

BURKITT,  J.' 


way  then  article  105  applies.  In  Baboo  Gonr  Kishen  Singh  v. 
Sahay  Fnkeer  Chand  (^),  it  was  ruled  that  a  suit  for  redemp- 
tion does  not  debar  the  mortgagor  from  afterwards  suing  the 
mortgagee  in  possession  for  mesne  profits,  payable  between 
the  date  of  suit  and  the  execution  of  the  decree  for  redemp- 
tion. In  that  case,  the  mortgagee,  as  has  been  observed  by  the 
learned  Judges  in  Satayabadi  Beliari  v.  Haravati  (®),  had 
sued  under  Regulation  I  of  1798,  while  the  scheme  of  the 
Transfer  of  Property  Act  is  quite  different.  For  the  reasons 
given  above,  I  would  allow  the  appeal. 

Bv  THK  Court. — The  order  of  the  Court  is  that  the  appeal 
be  allowed.  The  order  of  the  learned  District  Judge,  remand- 
ing the  case  under  section  562,  Code  of  Civil  ProceJure,  is  sjt 
aside,  and  the  decree  of  the  court  of  first  instance  is  restore!. 
The  appellant  will  have  his  costs  here  and  in  the  court  below 
and  the  cost*^  <>f  this  Court  will  include  fees  on  the  higJicr 
scale. 

s.  c.  ( .  Appear  aecfeeu. 

7)  1 1K6T    7  W.  R.,  564.  ,8,  1 1907 1  I.  L.  R.,  34  Cal,  223 
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Jains  -Cusiom  ofiuioption  of  a  married  man  of  2j  years—Omx'^  of  proving 
invaliiUty — Senior  'wiiUrw  can  adopt  —j uniop  witio'io's  consent  not  m:- 
ressary  —Giving'  aioay  a  son  by  m  ^thcr  ivi thou  t  permission  of  husband. 
Where  a  Jain  widow  adopted  a  married  man  of  i^  years  of  age, 
and  such  adoption  was  challenged  by  the  plantifF  and  supported  by 
the  defendant  who  relied  on  a  custom  among  the  Jains  permitting 
such  adoption,  held  on  the  evidence  that  the  custom  had  been  estab- 
lished and  that  a  married  man  may  Validly  be  adopted  among  the 
Jains.  Manohar  Lai  v.  Hamirsi  Das,  I.  L.  R.  29  .\II.,  495  followed. 
In  Jain  cases,  it  rests  on  the  party  alleging  a  custom  or  practice 
at  variance  with  that  of  orthodox  Hindus   to   prove   his   allegation. 

Where  the  plaintiff,  who  claimed  to  be  the  reversioner  of  a  Jain, 
brought  a  suit  during  the  widow's  life-time,  asking  the  court  to 
declare  that  she  had  not  adopted  the  defendant  respondent 
and  that  if  she  had  adopted  him,  his  adoption  was  invalid,  held 
that  the  onus-  lay  on  the  plaintiff  to  prove  the  invalidity.  Bro/o 
Kishoree  Pasur  \.  Sreenafh  Bo.^e,  9  W.  R.,  463:  Sanlar  Sinj^h  \. 
Ix.rm  KifNwar.  A.  W .  N.,  1902.  p.  62.  followed.  Tarinee  Churn 
*"■  I*.  A.  32  <»f  mh/k 
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Ch&K'iihry  \.  Sharotia  Soondurec  Dosstw  1 1  \V.  K.,  468;  C/touui/try 
lUtdiiin  Singh  \.  Kocr  Odiicy  Singh ^  12  \V.  R.,  1  P.  C.  ;  Gooroo 
Prosunno  Singh  w  Nil  Madhub  Singh^  21  W.  R.,  84,  and  Hur 
Dyal  Nag  v.  Roy  Krishto  Bhoomick%  24  W.  R.,  107,  distinguished. 
The  principle,  upon  which  the  onus  is  fixed  resembles  that 
according  to  which  a  plaintiff  who  sues  to  set  aside  deeds,  is  bound 
not  merely  to  prove  his  heirship  but  must  give  some  evidence  to 
impeach  the  deeds,  before  he  can  throw  the  onus  of  showing  a  better 
title  on  the  defendant.  Tacoordcen  Tnvarry  v.  Na'iOixb  Sycd  Aii 
Hossein  Khan,  L.  R.  i  1.  .\.  192.     S.  C.  21.  \V.  R.,  340. 

.-\  senior  Jain  widow  c\\\  adopt  a  boy  without  the  consent  of  her 
co-widow. 

A  widow  may  give  her  son  in  adoption  without  any  permission, 
derived  from  her  deceased  husband.  Sri  Balusu  Guruiingaswami 
V.  Sri  Balusu  Rama  Lakshmtmma,  1.  L.  R.,  22  Mad.,  398,  P.  C 
Radha  Mohun  v.  Hardai  Bibi,  I.  L.  R.,  21  All.,  46a  Raja  Upendra 
ImI  Roy  V.  Sritnafi  Rani  Frasanna  Mayi^  1  B.  L.  R.,  221,  referred  to. 
First  APPKAL  from  the  decree  of  Babu  Xihal  Chand,  .Sub- 
ordinate Judi:;e  of  Saharanpur  dated  November  S.  1905. 

Suit  for  declaration  that  Jambu  Pershad  was  never  adopted 
by  Musammat  Asharfi  Kuar,  and  that  if  adopted,  the  adoption 
was  invalid,  and  that  the  deed  of  adoption,  dated  the  14th  of 
April,  1900,  executed  by  Asharfi  Kuar  in  favour  of  Jambu 
Pershad  was  null  and  void,  and  would  not  aflfect  the  plaintiff 
after  her  death. 

The  following  pedigree   is  necessar)-  to  elucidate  the  facts 
\\\\\  s!i  >.v  tha  n*hti  >  i-i'.iip  of  th^  parties  wh  >  are  Jains.  : — 
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Mitter  Sein  died  in  1890,  leaving  him  surviving  Musammats 
Malhi  Kuar,  mother,  Asharfi  Kuar  and  Rikhi  Kuar  widows,  and 
Raj  Kali,  daughter.  He  left  considerable  property,  moveable 
and  immoveable,  and  outstanding  debts.  The  two  widows  suc- 
ceeded him  as  heirs,  but  the  name  of  Mu.sammat  Malhi  Kuar 
was  also  recorded  in  revenue  papers,  along  with  those  of  the 
widows  as  against  the  zemindari  property.  In  1894,  Musam- 
mat  Rikhi  Kuar,  who  was  the  junior  of  the  two  widows,  acting 
in  collusion  with  one  Panna  Lai,  a  bi other  of  the  senior  co- 
widow,  *  gave  out' that  .she  had  adopted  one  Samandar  Lai, 
the  son  of  Panna  Lai.  Asharfi  Kuar  brought  a  suit  to  have 
it  declared  that  Samandar  Lai  had  never  been  adopted.  The 
suit  was  decreed  by  the  Subordinate  Judge  of  Saharanpur, 
and  on  appeal,  his  decree  was  affirmed  by  the  High  Court. 
Subsequently  in  June,  1900,  Raj  Kali,  the  daughter  of  Mitter 
Sein  died.  Rikhi  Kuar  and  Panna  Lai  again  colluded  and  *gave 
out'  that  she  (Rikhi  Kuar)  was  about  to  adopt  the  said 
Samandar  Lai.  As  a  counter-move,  Asharfi  Kuar,  the  senior 
widow  of  Mitter  Sein,  also  'gave  out'  that  she  also  wanted  to 
adopt  a  boy,  her  object  being  that  Rikhi  Kuar,  the  junior 
widow,  should  thus  be  prevented  from  giving  publicity  to  the 
adoption  of  Samandar  Lai.  On  the  14th  of  April,  1900,  however, 
Rikhi  Kuar  gave  out  that  she  had  actually  adopted  Samandar 
Lai,  and  on  the  isth  of  April,  1900,  .she  executed  a  deed  of 
adoption  in  his  favour.  Similarly  on  the  same  date,  Asharfi 
Kuar  gave  out  that  she  had  adopted  Jambu  Pershad,  and  she 
also  executed  a  deed  of  adoption  in  his  favour,  on  the  14th 
of  April,  1900.  Lala  Rup  Chand,  plaintiffs  case  was  that  as 
a  matter  of  fact  neither  of  the  two  adoptions  had  taken  place. 
In  para.  10  of  the  plaint,  plaintiff  alleged  that  apart  from  the 
fact  that  no  adoption  took  place,  it  was  "null  and  void,  accord- 
ing to  law  and  custom"  for  the  following  rea.son.s.  "(i)  That 
two  adoptions  have  been  given  out  by  two  widows  at  one  and 
the  same  time.  Both  of  them  are  therefore  illegal.  (2)  That 
Musammat  Asharfi  Kuar  alone  had  no  power  to  make  an 
adoption  in  the  life-time  of  Rikhi  Kuar.  (3)  That  there  was 
no  good  faith  in  giving  publicity  to  the  fact  of  adoption,  nor 
was  it  the  intention  of  Musammat  Asharfi  Kuar  that  some 
one  should  actually  be  adopted,  and  the  adopted  son  .should 
derive  any  benefit    or   he   should   be  owner  of  the  property 
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(4)  That  it  has   been    alleged   that   Jambu 

Pershad  was  married,  and  23  years  old,  when  he  was  adopted. 

This   age  and   time  for  adoption   are    not    valid,   under    the 

Hindu  Law  and  the  custom.     Moreover,  it  is  improbable  that 

the  adoption  took  place  at  such  an  improper  time.     (5)    That 

Janbu    Pershad's   father  had  died.      His   mother  or  brother 

did  not  give  him  in  adoption,  nor  had  any  of  them   legally  a 

right    to   give    him    in    adoption."     The    plaint   alleged   that 

Musammat  Asharfi   Kuar  had  no  right  or   power   under  the 

law  to  transfer  property,  under  the  deed  of  the  14th  of  April, 

1900.    In  paragraph  12  of  the  plaint,  plaintiff  stated  that  he  was 

the  reversionary  heir  of  Lala   Mitter  Sein,   and  that  after  the 

death  of  Asharfi  Kuar,  he  would  be  the  owner  of  and  entitled 

to    the    whole    estate    of  Lala    Mitter    .Sein.      Upon    these 

allegations,  plaintiff  instituted  the  present    suit    against   (i; 

.Asharfi    Kuar     2;   Jambu    Prasad    and   (3)    Malhi  Kuar.     A 

joint  defence  was  filed  by   all   the   three  defendants.     Briefly 

stated,  it  was  to  the  following  effect  that  the  deed  of  the  14th 

of  April,  1900,  was  executed  with  the  knowledge  and  consent 

of  the    plaintiff,    and    the  claim  to  set  it  aside  was  barred  by 

the  rule  of  three  years'   limitation,   that  Jambu  Pershad   had 

as  a  matter  of  fact   been   adopted,   and  the  deed  in  question 

executed  by  Asharfi  Kuar,  that  Asharfi  Kuar,  being  the  senior 

widow,   was   competent   to   make  an  adoption,  that  she   did 

intend  to  adopt  a  boy  and   that   in   adopting  Jambu    Prasad 

and    transferring  the  estate  to  him,  she  was  not  guilty  of  any 

act  of  bad  faith,  that  the  plaintiff  was  present  at   the   time   of 

the    adoption    which    took    place    with    his    knowledge   and 

consent,  that  Rikhi  Kuar  did  not  on  that  day  adopt  an)-  other 

boy,  nor  had  she  the  power  to  do  so,  and  that  **if  any  act  was 

done  by  Rikhi  Kuar,  it  was  a  mere  story  fabricated  after  the 

adoption  of  Jambu  Pershad,  and  was  based  on  dishonest}-"  and 

was  ineffectual  as  against   the  defendants,   that   Sona   Kuar, 

the  natural   mother  of  Jambu   Pershad,  could  give  him  away 

in    adoption,    that    among   Jains   adoption   had  no   religious 

aspect,  that  it  was  a  purel}'  secular  matter,  and  that  under  the 

law  and  custom,  governing  the  parties,  there  was  no  restriction, 

with    regard    to    the   age   of  the   boy  to  be  adopted,  nor  was 

there  any  prohibition  against  the  adoption  of  a  married   boy, 

and    lastly,  that  Jambu  Pershad's  brother  Dip  (hand   having 

been    adopted   by    Ugar    Sein's    widow    Musammat  Gomti, 
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Civil.  Kuar,    his     other    brothers     Atma    Rain    and    Hari    Chand 

1908.  had   divided   the    whole    of    their   paternal    estate    between 

"— -  themselves,    and   that  therefore  an  estoppel  arose   in  favour 

Jambu  Pkrsh ad       ^    .       ,  ,      ,  .         ,  ,  „M      V-  ,       ..  T    , 

V.  of  the  defendant,  the  adopted   son.      Ihe  Subordinate  Judge 

RupChano.  fixed  seven  issues,  the  first  relatin<j  to  the  payment  of 
court-fee  not  being  necessary'  for  the  purposes  of  this  report. 
The  other  issues  were  as  follows  : — (2;  Whether  Asharfi 
Kuar,  as  a  matter  of  fact,  adopted  Jambu  Pershad  or  not  .^  (3^ 
Was  the  adoption  made  with  the  knowledge  and  consent  of 
the  plaintiff?  (4^  How  does  the  fact,  that  before  the  allied 
adoption,  Jambu  Pershad  had  been  married,  and  how  does  his 
age  at  the  time  of  adoption  affect  the  claim?  Whether 
according  to  custom  or  law,  such  an  adoption  could  be  validly 
made?  (5^  How  does  the  relief  No.  i  affect  the  relief  No.  2, 
/>.,  is  the  latter  relief  sui>erfluous?  {6)  Whether  in  the  life- 
time of  Rikhi  Kuar,  Asharfi  Kuar  alone  could  adopt  Jambu 
Pershad  ?  and  (y)  Whether  Jambu  Pershad's  natural  mother 
could  give  her  son  in  adoption  ? 

The   Subordinate  Judge  came  to    the    following    findings. 
On  the  factum  of  ado[)tion,  he  found  in  favour  of  the  defendant. 
In  his  opinion,  the  plaintiff  being  the  person    who   wanted  a 
declaration    that   no  adoption   had   taken   place,    was  bound 
to  produce  priiiKi  facie  evidence  in  the  first  instance  to  prove 
his    allegation,   and    that    the    plaintiff  not   having  produced 
any  evidence,  the    defendant    was    entitled    to    a    finding  on 
this    point    in    his   favour.      The    Subordinate   Judge    relied 
on  Sardar  Sin^h   \.    Ram    Knu'var^   [1902J    .\.    W.    X.,   62, 
He   also    found    that    the    adoption    was   not   made  with  the 
knowledge  and  consent  of  the  plaintiff,  and  that  even  if  he  had 
knowledge,   he  could    not   be   estopped   from   questioning  it. 
He   also   held   that   the  claim   was   luit  barred  by  time.     He 
further  found  that  the  existence  of  a  custom  of  adoption  of  a 
married  boy  among  Jains  by  a  widow  had  not  been  proved  by 
the  defendants.     It  is  not  necessary   to  record  the  finding  on 
the  sth  issue,  and   on  the  6th  and  7th  issues,  he  came  to  no 
findings. 

In  the  result,  he  passed  a  decree  in  favour  of  the  plaintiff. 

Defendants  api>ealed. 
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During  the  pendency   of  the  appeal,  both  Malhi   Kuar  and  Civil. 

Asharfi    Kuar  died,   and  the  api>eal  was   continued,  only  by  ,QQg 

Jambu  Pershad,  defendant.  ~ 

Jambu  Pershai) 

Sundar  Lai  i^with  him  Moti  Lai  Nehru,  Satish  C/umdra  Ri'i»Ch\ni> 
Banerji,  and  Malcomson)^  for  the  appellant.  The  Subordinate 
Judge  has  found  that  the  defendant  was  adopted  by  Asharfi 
Kuar,  but  he  has  held  that  the  adoption  is  invalid,  inasmuch 
as  the  defendant  was  a  married  man  of  23  years  at  the  time  of 
adoption  ;  and  that  the  adoption  of  such  a  boy  is  not  sup- 
ix)rted  by  the  evidence  of  any  custom,  obtaining  among  the 
Jains.  This  Court  has,  however,  recently  held  that  a  married 
boy  may  be  adopted  among  Agarwal  Jains. 

Manohar  Lalw  Rimrsi  I) i<:,\\(^o']\  I.  L.  R.,  29  All..  495,8.  C.  4  A. 
JL  J.  R.,  407. 

Most  of  the  witnesses  e.>camined  in  that  case  have  been 
examined  in  the  present,  and  this  Hon*ble  Court  believed 
their  testimony  in  that  case.  In  the  present  case,  over  40 
instances  of  married  boys  having  been  adopted  have  been 
proved,  and  out  of  them  a  large  number  were  common  to  both 
the  cases.     He  then  discussed  the  evidence  and  referred  to 

Bajrangi  Singh  v.  Manokaniika  Baksh  ^V>/^//,  [1907J  5  A.L.J.R.,  i.  P.C. 
in  which  the  Privy  Council  held  18  instances  of  a  custom  to 
be  sufficient  proof 

Tej  Bahadur  Sapru  (with  him  E,  A,  Howard,  Madan 
Mohan  Malaviya,  and  Lalit  Mohan  Banerji)^  for  the  respondent 
submitted  that  the  following  questions,  arose  in  the  present 
appeal,  (i)  whether  the  fact  of  adoption  had  been  proved, 
(2)  whether  the  two  widows  could  make  simultaneous 
adoptions,  and,  if  so,  what  was  the  legal  effect  of  such 
adoptions,  ^3)  whether  each  of  the  two  widows  of  Mitter 
Sein  could  adopt  a  boy  to  herself,  or  whether  a  boy 
could  be  adopted  only  with  the  concurrence  of  both,  '4,  whether 
the  natural  mother  of  Jambu  Pershad  could  give  him  awav 
in  adoption,  without  any  such  |x>wer,  derived  from  her  husband, 
''5)  whether  the  custom,  allowing  the  adoption  of  a  married 
boy,  had  been  proved. 

[Stanlkv.  C.  J. —  I'he  question  of  simultaneous  adoptions 
was  not  raised   in  the  court  below,  and  it   does  not  appear  to 
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have  been  suggested  in  the  plaint  either.]  He  submitted  that  it 
was  raised  in  the  plaint.  In  paragraph  10  of  the  plaint,  it 
was  said  that  *  two  adoptions  have  been  given  out  by  two 
widows  at  one  and  the  same  time.     Both  of  them  are  ille<ral." 

[Stanlkv,  C.J. — The  plaintiffs  case  was  that  no  adoption 
took  place  at  all].  Yes,  and  in  the  alternative,  the  plaintiff  urged 
that  if  both  the  adoptions  were  found  to  have  taken  place  on 
the  same  date,  then  neither  could  be  valid  as  the  law  did 
not  permit  simultaneous  adoptions. 

[Stanley,  C.J. — Why  was  no  issue  fixed  on  the  point]. 
Plaintiff  made  an  application  to  that  effect  and  the  only 
order,  passed  by  the  Court,  was  that  it  should  be  filed  with  the 
record.  The  Court  was  bound  to  frame  proper  issues  and  its 
attention  was  drawn  to  the  defect. 

[Stanlev,  C.J. — Presumably  your  client  did  not  care  in  the 
court  below  to  press  the  application.  We  shall  not  allow 
you  to  go  into  the  question]. 

He  now  took  up  the  first  question  and  that  was  with 
regard  to  the  question  of  burden  of  proof  In  the  plaint, 
plaintiff  said  that  he  was  a  reversioner  and  this  fact 
was  not  denied.  As  the  nearest  reversioner,  he  would  be 
entitled  to  succeed  to  the  estate  should  he  survive  Asharfi 
Kuar.  Defendant  pleaded  his  adoption,  thereby  placing  an 
obstruction  in  the  way  of  the  plaintiff.  '  Ordinarily  in  a  case 
like  this,  it  was  for  the  party  who  set  up  adoption  to  prove  it. 
The  plaintiff  could  not  be  called  upon  to  prove  the  negative 
that  is  to  say,  that  no  adoption  took  place.  He  relied  on 
sections  101,  102  and  106  of  the  Indian  Evidence  Act.  The  fact 
whether  the  defendant  was  adopted  must  be  specially  within 
the  defendant's  knowledge  and  he  must,  therefore,  prove  it. 

The  leading  case  on  the  subject  was 

Brojo  Kishoree  Da 5 see  \.  Sreenath  Base.  \  1868 J  9  \\\  R.,  463. 

In  this  case,  plaintiff  claimed  as  heir  to  Golakh  Nath  and 
Muthra  Nath,  while  there  were  nearer  heirs  of  them  alive 
viz.,  the  sister's  sons.  Under  these  circumstances,  Sir  Barnes 
Peacock  pointed  out  that  the  plaintiff  who  was  in  the  position 
of  a  stranger  could   not   be  allowed   to  come  into  court  and 
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seek  for  a  declaration  that  an  adoption  had  not  been  made. 
Besides  the  adopted  boy  had  in  this  case  obtained  a  certificate 
as  against  the  plaintiff  and  some  others  in  the  Court  of  the 
District  Judge,  and  the  Sudder  Court  had  in  sustaining 
the  judgment  of  the  Judge  found  for  the  adoption.  The 
circumstances  were  peculiar  and  very  much  like  the  case  in 
the  Allahabad  Weekly  Notes  for  1902,  page  62,  relied  on  by 
the  learned  Subordinate  Judge.  Further,  a  distinction  should 
be  made  between  the  question,  whether  there  was  any  adoption, 
and  the  question  whether  any  adoption  admitted  or  proved, 
was  invalid.  The  factum  of  adoption  should  be  proved  by 
the  party  alleging  it,  and  if  it  was  so  proved,  then  the  party, 
impeaching  its  validity,  should  be  called  upon  to  prove  its  in- 
validity. That  seemed  to  be  the  true  effect  of  the  rule  in  the 
case  in  9  \V.  R.     In 

Tafinee   Churn    Chowdhry   v.    Sharoda   Soonduree   Dossee^  [1869]   ' ' 
W.  R.,  468. 

the  court  held  that  the  burden  of  proving  adoption  lay  on  the 
party  who  set  it  up. 

[Stanley,  C.  J. — But  this  was  a  suit  for  possession  and 
that  distinguishes  it  from  yours  which  is  a  suit  for  declara- 
tion]. He  submitted  that  so  far  as  the  question  of  onus 
probandi  was  concerned,  the  nature  of  the  relief  claimed  would 
not,  on  principle,  make  any  difference.     He  then  referred  to 

Gooroo  Prosunno  Sitigh  v.  Nibnadhub  Singh^  \^^l'h\  21  W.  R.,  84. 
and   pointed  out  that   the  burden  of  proof  was  thrown  on  the 
plaintiff,  inasmuch  as   he  alleged    *  fraud  and  falsehood*   and 
the  adoption   had   taken   place  long  ago  and   been  acted  on. 
In 

Hur  Dyal  Nag  v.  Roy  Krishto  Bhoomick^  [1875]  24  W.  R>  107. 
the  court  held  that  the  burden   of  proof  of  the  adoption   lay 
on  the  defendant  who  set  it  up. 
He  also  referred  to  and  discussed 
Chowdhry  Pudum  Singh  v.    Koer  Oddey   Singh,   ]  1869 J    12   W.    R., 
i,P.  C.  '     , 

Rani  Chandra  Kunivar  v.   Narpai   Singh,    [1906]  I.  L.  K.,  29   All, 
184,  P.  c. 

He  then  discussed  the  case  relied  on  in  the  lower  Court,  T7j. 
Sardar   Singh    v.    Ram    Kudr,   [1902]    A.    \\\    N.,   62,    and 
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Civil.  submitted  that  the  important  circumstance  in  that  case  was  that 

[Z^  the  adopted  boy  had,  like  the  boy  in  the  case  in  9  \V.  R.,  obtained 

succession  certificate  against  the  widows  who  sought  to  obtain 

y^  declaration  against  him.      He   further  contended   that  from 

Rup  Chand.  i^he  mere  fact  that  the  plaintiff  did  not  give  any  evidence  to 
show  that  the  defendant  had  not  been  adopted,  it  did  not 
follow  that  the  defendant  had  been  adopted,  and  that  the  case 
should  be  remanded,  for  evidence  being  taken  on  the  question 
of  adoption  or  no  adoption.  He  next  took  up  the  third  ques- 
tion and  submitted  that  when  both  the  widows  among  the 
Jains  did  not  agree  to  an  adoption  being  made,  none  could  be 
made,  and  therefore  the  adoption  of  Jambu  Parshad  was  invalid. 
That  this  was  .so,  followed  from  the  fact  that  adoption  among 
the  Jains  was  merely  a  temporal  affair.  Among  the  arthodox 
Hindu.s,  a  senior  widow  could  adopt  without  the  consent  of 
the  junior,  because  by  doing  so,  she  was  supposed  to  confer  a 
spiritual  benefit  upon  the  husband,  and  therefore  the  junior 
widow  was  bound  to  submit  to  the  consequences  of  an  ado(>- 
tiou  u^  the  senior  widow,  one  of  which  was  the  divesting  of 
her  estate.  No  spiritual  significance  attaching  to  adoption 
among  the  Jains,  the  senior  widow  could  not  by  her  act  de- 
prive the  junior  of  her  rights. 

rSTANLEV,  C.J.  What  is  there  to  .show  that  Rikhi  Kuar  did 
not  give  her  consent  to  the  adoption  of  Jambu],  It  was  no- 
where pleaded  in  the  written  statement  that  Rikhi  Kuar 
was  a  consenting  party,  on  the  contrary,  it  appeared  that  the 
two  ladies  were  not  on  good  terms.  The  two  widows  were 
holding  the  estate  as  joint  tenants,  and  one  could  not  by  her 
act  destroy  the  interests  of  the  other  or  dispo.se  of  the  property 
for  good.     Reference  was  made  to 

Maynes  Hindu  Law,  pp.  151,  152,  153. 

Rakhmabaiw  Radhabai,  [1868]  5  Bom.,  H.C.R.,  181  at  192. 

Amava  v.  Mahiidgauda,  [1896]  I.LR.,  22  Bom.,  416. 

The  case  in  22  Bom.,  laid  down,  he  submitted,  the  law  too 
broadly.  The  Judges  themselves  observed  that  there  was  no 
spiritual  significance  attached  to  adoption  among  the  Jains,  but 
still  they  held  that  inasmuch  as  thejainswere  ordinarily  govern- 
ed by  the  Hindu  Law,  the  senior  widow  among  them  could 
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adopt  without  the  consent  of  the  junior.     This  was  he  sub- 
mitted carrying  the  analogy  of  the  Hindu  Law  too  far. 

He  next  took  up  the  4th  question  and  submitted  that  Sena 
Kuar  could  not  give  Jambu  Prasad  in  adoption.  He  referred 
to  Ghose's  Hindu  Law,  pp.  596  and  597,  and  Vasishtha  XVH, 
26,  28-30,  39  and  commented  on  Jogesh  Chandra  Bane?  fee  v. 
Nritynkali  Debi,  [1903]  I.  L.  R.,  30  Cal.,  965. 

On  the  last  question  of  custom,  he  discussed  the  evidence, 
and  with  regard  to  it,  he  submitted  that  the  oldest  instance 
of  a  married  boy  having  been  adopted  did  not  go  further 
back  than  46  years,  and  that  this  could  not  be  taken  to  be 
equivalent  to  proving  an  ancient  custom.  In  many  instances 
better  evidence  was  possible,  and  might  have  been  produced 
by  the  defendant,  but  was  not  produced.  With  regard  to  the 
evidence  of  Jeypore  witnesses  taken  on  commission,  he  sub- 
mitted that  the  defendant's  pleader  had  in  the  lower  court 
admitted  that  it  did  not  prove  the  custom  set  up  by  the 
defendant,  and  had  not  tendered  it,  and  it  could  not  now  be 
referred  to.     He  relied  on 

Kusum  Kumari  Roy  v.  Satya  Ranjan  Dns^  [1903 J  I.  L.  R.,  30  Cal,  999. 

As  regards  proof  of  custom  and  character  of  evidence,  he 
cited 

Gofiaiayyan  v.  Raghupaliayyan  [873]  7  Mad.,  H.  C.  R.,  250  at  p.  254. 

Ramalakskmi  Animal  v.  Sivananantha  Perumal  Seihurayer  [1872] 
17  W.  R.  at  p.  553. 

On  the  history  of  the  Jains,  he  referred  to 

Bhagwan  Das  Tej  Mai  \.  Raj  Mai y  10  Bom.,  H.  C.  R.,  241. 
Hunter's  Indian  Empire,  pp.  206-209. 

Sundar  Lai  in  reply.  Among  the  Jains,  the  rules  of  adop- 
tion were  in  many  material  respects  different  to  those  that 
governed  the  orthodox  Hindus,  e,g.  among  the  Jains,  adoption 
was  a  purely  secular  function,  a  widow  could  adopt  without 
her  husband's  permission,  a  daughter's  son  and  a  sister's  son 
might  be  adopted,  and  there  was  no  restriction  as  to  age. 
Among  the  Jains  there  were  no  ceremonies  necessary  for  a 
valid  adoption  except  giving  and  taking 
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[BURKITT,  J.  Is  the  ceremony  of  giving  and  taking  necessary 
among  them].  Even  that  was  doubtful.  It  was  further  the 
case  among  the  Jains,  that  a  widow  had  absolute  power  over 
her  husbands'  self-acquired  property.  In  the  absence  of  re- 
ligious matters  and  regenerative  ceremonies,  Hindu  Law  rules 
of  adoption  should  not  ordinarily  be  made  applicable  to  Jains. 
He  cited 

Fattidra  Deb  Raikat  v.  Rajesivar  Das,  [1885]  11  Cal.,  463  P.  C. 

It  was  clear  that  in  Bomba)-  marriage  was  no  bar  to  adoption 
even  among  Brahmans.     He   cited. 

Gopal  Balkrishna  Kcnjafc  \.  Vishnu  Raghttnatft  Kenjale  [1898  J 
1.  L.  R.,  23  Bom.,  250  at  257. 

West  and  Birhlers  Hindu  Lau,  973  and  922.  He  then 
discussed  some  evidence  and  urged  that  in  other  cases  custom 
had  been  found  to  be  proved  U|>on  the  evidence  of  a  much 
smaller  member  of  witnesses.     He  cited  by  way  of  illustration. 

Eranjoli  Iliaf/i  Vishnu  Nanthudri  \.  Eranjoli  I  I  lath  Krishnnn 
Nanibudri,  [1883]  I.  L.  R.,  7  Mad.,  3. 

Chain  Sukh  Ram  v.  Mansa  Ram,  [1891]  I.  L.  R.,  14  All.,  53. 

Stanley,  C.  J. — The  main  question  raised  in  this  appeal 
is  whether  amongst  the  Jain  community,  marriage  is  a  bar  to 
adoption.  Several  other  questions  have  been  discussed  before 
us  which  also  must  be  determined.  The  suit  out  of  which  it 
has  arisen  was  brought  by  Lala  Rup  Chand,  claiming  to  be 
the  heir  of  Lala  Miter  Sein,  to  have  a  declaration  that  an 
alleged  adoption  of  the  defendant  Jambu  Pershad  by  Musam- 
mat  Asharfi  Kuar,  the  widow  of  Lala  Miter  Sein  never 
took  place,  and  that  if  it  did  take  place,  it  was  contrary  to 
Hindu  Law,  and  therefore  void.  The  plaint  also  contains  a 
prayer  for  a  declaration  that  a  document  described  as  a  deed 
of  adoption  in  favour  of  Jambu  Pershad,  dated  the  14th  of 
.April,  1900,  executed  by  Musammat  Asharfi  Kuar  was  null 
and  void.     No  other  relief  than  these  declarations  was  claimed. 

Lala  Miter  Sein  died  in  the  year  1890,  leaving  two  widows, 
namely,  Musammat  Asharfi  Kuar  and  Musammat  Rikhi 
Kuar  and  also  a  daughter,  Musammat  Raj  Kali,  him  sur- 
viving. He  was  possessed  of  immoveable  property  of  consi- 
derable value,  and  of  moveable  property  besides.  At  the  time 
of  his  alleged  adoption,  Jambu  Pershad  was  23  years  old,  and 
a  married  man.  Musammat  Raj  Kali  died  in  the  month  of 
June,   1900,  and  during  the  pendency  of  this  litigation,  both 
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Musammat  Rikhi  Kuar  and    Musammat   Asharfi  Kuar  have  Civil. 

died.  ^^^ 

As   to  the  factum  of  the  adoption,   the   plaintiff  did   not     Jamdu'f^:rshad 

produce  any  evidence  whatever  in  support  of  his  case  that        .,       5!: 

\  ,       .  '  '  Rup  Chand. 

there  was  no  adoption,  contending  that  the  burden  of  proving  

his  adoption  lay  on  the  defendant  This  appears  from  a  pro-  Sfan/ey,  C,J. 
ceeding  recorded  by  the  Subordinate  Judge,  on  the  2nd  of 
August,  1905.  On  the  8th  of  August,  as  appears  from  the 
record,  the  plaintiff  stated  that  he  had  come  to  know  of  the 
adoption,  on  the  14th  of  April,  1900,  and  the  plaintiff's  pleader 
made  a  statement  to  the  like  effect,  and  it  also  appears  that 
the  plaintiff  made  an  application  to  the  Court  in  May,  1905,  to 
have  a  further  issue  added,  in  which  the  adoption  of  Jambu 
Pershad  was  impliedly  admitted,  but  in  which  a  suggestion  was 
made  that  Musammat  Rikhi  Kuar,  the  co-wife  of  Musam- 
mat Asharfi  Kuar,  had  also  rnade  an  adoption.  The  issue 
so  sought  to  be  added  was  in  these  terms  : — '*  Whether  on  the 
day  and  at  the  time  of  the  adoption  of  Jambu  Pershad,  an}' 
other  adoption  was  made  by  the  second  wife  of  Lala  Miter 
Sein.  If  so,  what  was  its  effect."  This  application  was  on  the 
13th  of  May,  1905,  directed  to  be  filed  with  the  record.  Some 
evidence  was  as  a  matter  of  fact  given  incidentally  by  the 
defendant's  witnesses  in  proof  of  the  adoption.  The  learned 
Subordinate  Judge  held  that  it  lay  upon  the  plaintiff  to  give 
some  evidence  in  support  of  his  allegation  that  there  was  no 
adoption  in  fact  of  the  defendant  Jambu  Pershad,  and  the 
plaintiff  having  refused  to  give  any  such  evidence  in  the 
absence  of  such,  decided  the  issue  as  to  adoption  in  favor  of 
the  defendant.  But  he  held  upon  the  main  question  that  the 
adoption  of  a  married  boy  amongst  the  Jains  was  illegal. 
The  validity  of  the  adoption  by  a  Jain  of  a  married  boy  was 
considered  by  this  Bench  in  the  case  of  Manohar  Lai  v. 
Banatst  Das  {^)  in  which  after  lengthy  discussion  we  held 
upon  the  evidence  that  such  an  adoption  was  in  accordance 
with  a  well  established  practice  prevailing  amongst  the  Jain 
community.  In  our  judgment  in  that  ca.se,  we  dealt  with  the 
origin  of  the  Jain  sect  and  pointed  out  how,  unlike  the  Hindus 
proper,  the  Jains  attached  no  religious  significance  what- 
ever to  adoption,  and  rejected  the  restrictions  in  the  wa}-  of 
(I)  [1907]  I.  L.  R.,  29  All.,  495. 
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adoption  imposed  by  the  Brahmanical  priests.  We  shall 
treat  the  historical  portion  of  our  judgment  in  that  case,  as 
incorporated  in  this  judgment  and  thus  avoid  a  repetition  of 
matters  which  are  really  not  in  dispute. 

Vr,  Tej  Bahadur,  on  behalf  of  the  plain  tiff- respondent, 
contended  that  the  onus  was  improperly  laid  upon  his  client, 
of  giving  evidence  in  support  of  his  allegation  that  Jambu 
Pershad  had  not  been  adopted,  and  that  in  any  case  whether 
his  contention  in  regard  to  this  be  right  or  wrong,  an  oppor- 
tunity should  now  be  given  to  him  of  making  a/rrV/z^yiiaV 
case,  and  that  an  issue,  as  to  the  fact  of  the  adoption,  should 
be  referred  for  determination  on  the  merits  to  the  court 
below. 

As  regards  the  legal  point  it  appears  to  us  that  it  is  con- 
cluded by  authority.  The  plaintiff  as  we  have  said  asked  the 
Court  to  declare  that  Jambu  Pershad  never  was  adopted,  and 
that  if  he  was  adopted  his  adoption  was  invalid.  His  suit 
was  brought  during  the  life-time  of  Musammat  Asharfi  Kuar 
and  consequently  he  could  not  and  did  not  ask  for  possession 
of  the  property  of  Miter  Sein.  It  has  been  held  that  in  a 
suit  brought  by  the  heir  of  a  deceased  Hindu  for  the  recover)' 
of  his  property  against  a  person  claiming  to  be  the  adopted  son 
of  the  deceased  that  upon  proof  or  admission  of  the  heirship 
of  the  plaintiff  by  natural  relationship,  the  onus,  lies  upon  the 
defendant  to  prove  his  adoption.  Tarini  Churn  Chowdhry 
V.  Sharoda  Soonduree  Dossee{^\  Chowdhry  Pudum  Singh  v. 
Koer  Oddey  Singh  (*),  Gooroo  Prosunno  Sineh  v.  Nil 
Mad  hub  Singh  (*),  and  hur  Dayal  Nag  v.  Roy  K fish  to 
Bhoomiik  (").  In  the  last  mentioned  case,  a  distinction  is 
drawn  between  a  suit  in  which  possession  is  sought,  and  a 
suit  in  which  only  a  declaratory  decree  is  prayed  for,  and  we 
think  that  such  a  distinction  ought  not  to  be  ignored.  In 
the  case  of  Rrojo  Kishoree  Dassee  v.  Srce  Nath  Bose  (•),  in 
which  the  plaintiff  sued  as  reversionary  heir  during  the  life 
time  of  the  widow  of  his  deceased  ancestor  for  a  declaration 
that  an  adoption  was  invalid,  it  was  held  that  the  anus  lay 
on   him   to  prove  the  invalidity.     In  delivering  the  judgment 

(2)  1 1869]  II  W.  R.,  468.  (3    [1869]  12  W.  R.,  I.  P  C. 

(4)  [1873]  21  W.  R.,  84.  (5)  [1875]  24  W.  R.,  107. 

(6)  [1868]  9  W.  R.,  463. 
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of  the  court,  Sir  Barnes  Peacock,  C.J .,  observed.  "The 
plaintiff  asked  in  this  regular  suit  to  have  it  declared  that 
Radha  Nath's  adoption  is  invalid;  it  appears  to  us  that  the 
onus  rested  upon  him,  as  it  does  upon  any  one  who  asks  for 
a  decree  declaring  the  illegitimacy  of  another  person,  to 
prove  the  illegitimacy.  The  person,  who  asks  the  Court 
to  declare  that  a  thing  is  invalid,  is  bound  to  prove  that  it  is 
so."  This  ruling  was  followed  by  a  Bench  of  this  Court  in 
the  case  of  Sardar  Singh  v.  Ram  Kuntvar  H).  We  know 
of  no  ruling  to  the  contrary.  The  principle,  upon  which  the 
onus  is  fixed,  resembles  that  according  to  which  a  plaintiff 
who  sues  to  set  aside  deeds,  is  bound  not  merely  to  prove  his 
heirship  but  must  give  some  evidence  to  impeach  the  deeds 
before  he  can  throw  the  onus  of  showing  a  better  title  on  the 
defendant  (see  Tatoordeen  Tewarry  v.  Naivab  Syed  Alt 
Hossein  Khan)  (®).  In  view  of  the  authorities,  we  must  hold 
that  the  court  below  rightly  decided  the  issue,  in  regard  to  the 
fact  of  adoption,  in  favour  of  the  defendant  Jambu  Pershad. 

We  are  unable  to  accede  to  the  application  made  on  behalf 
of  the  plaintiff  that  the  issue  as  to  adoption  should  be  retried, 
and  an  opportunity  given  to  the  plaintiff  of  adducing  evidence 
on  that  issue.  The  plaintiffs'  case  was  that  the  adoption  did 
not  take  place  and  ought  to  have  been  prepared  to  give  some 
prima  facie  evidence  at  least  in  support  of  it.  He  would  not 
say  that  he  was  in  any  way  taken  by  surprise.  The  case  was 
heard  at  great  length.  We  are  told  that  four  weeks  were 
occupied  in  the  examination  of  witnesses.  Some  evidence 
was  given  by  the  defendant  in  proof  of  the  factum  of  his 
adoption,  and  as  we  have  already  said  the  plaintiff  admitted 
that  he  had  knowledge  of  it.  One  of  the  witnesses  for  the 
defendant,  Dhumi  Chand  deposed  to  the  adoption  and  stated 
that  he  himself  attended  the  adoption  ceremony.  Sham  Lai, 
another  witness,  also  deposed  that  he  was  present  at  the 
adoption  ceremony.  The  fact  of  the  adoption  indeed  was  not 
seriously  disputed.  When  the  Court  held  that  the  onus  lay 
u[K)n  the  plaintiff  to  give  evidence,  it  was  o[X5n  to  him  to  pro- 
duce  his  witnesses  but  he  refused  to  do  so,  and  it  would  be 
unreasonable,  we  think  now  to  reagitate  the  question.  It  is 
undesirable  to  send  back  the  case  to  be  retried  on  this  issue. 
7)  [1902I  A.  W.  N.,  p.  62. 
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Civil.  The  next  |x>int,  raised  on  behalf  of  the  plaintiflf,   was  that 

Musammat  Asharfi  Kuar  could  not  adopt  a  son,  without 
the  consent  of  her  co  widow  Musammat  Rikhi  Kuar. 
JAMBU  Pfrshao  q^^  answer  to  this  is  that  there  is  no  evidence  that  Rikhi 
Ri  p  Chani).  Kuar  did  not  j^ive  her  consent  to  the  adoption.  But  there 
S/ttfi/ev,  C  J.  '**  21  further  answer,  namely  that  according  to  Hindu  Law,  a 
senior  widow  can  adopt  a  boy  without  the  consent  of  her  co- 
widow.  This  is  not  disputed  but  with  strange  inconsistency 
it  is  said  that  Hindu  La^v  does  not  in  all  matters  apply  to  the 
Jains  and  that  inasmuch  as  both  the  widows  inherited  jointly 
the  propert}-  of  their  husband  it  would  be  inequitable  to  permit 
one  widow  to  deprive  her  co-widow  of  her  interest  without 
her  consent.  But  it  has  been  held  that  the  ordinary-  Hindu 
Law  of  inheritance  is  applicable  to  Jains  in  the  absence  of 
proof  of  special  customs  and  usages  varying  that  law  {Chotav 
Lall  \\  Chuhuo  Lall  (•)  and  the  same  rule  has  been  applied 
to  matters  of  adoption  although  the  reasoning  on  which  the 
law  is  based  is  not  wholly  applicable  to  the  Jains  as  no  spirit- 
ual efficacy  attaches  in  their  case  to  adoption  (see  Amava 
versus  Mahadgauda  ('^;.  In  that  case  it  was  held  that 
where  the  son  of  the  owner  of  an  estate  died  childless  in  his 
father's  life-time,  leaving  two  widows,  and  after  the  father's 
death  without  leaving  a  wid<"  or  descendants  the  two  widows 
of  his  son  inherited  his  estate  as  his  nearest  sapindtis^  an  adop- 
tion by  the  senior  widow  was  valid,  though  the  younger  widow 
did  not  consent  to  it,  and  although  the  adoption  divested  the 
estate  which  she  had  inherited  from  her  father-in-law .  This 
case  is  instructive  but  it  must  not  be  overlooked  that  the 
Maiyukha  School  of  law,  and  not  the  Mitakshara,  prevails  in 
Bombay.  No  attempt  however  has  been  made  to  prove  am 
custom  amongst  ihe  Jains  at  variance  with  the  ordinary'  Hindu 
Law  upon  this  point  :  and  this  being  so,  we  must  reject  the 
argument  which  has  been  addressed  to  us  by  Dr,  Tej  Bahadur. 

The  next  point  raised  by  him  was  that  Sona  Kuar,  the 
natural  mother  of  Janibu  Pershad  could  not  give  her  son  in 
adoption,  without  the  authoritx'  of  her  deceased  husband.  If 
the  husband  had  been  alive  it  is  not  disputed  that  his  wife 
could  not  have  ^nven  his  son  in  adoption  but  the  husband 
being  dead  there  appears  to  be  no  objection  to  the   giving  in 

'9)  [1878]  L.  K.,  6  I.  A.,  15.  .  10)  [1896I  I.  L  K.,  22   Bom.,  416. 
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adoption  of  his  son  by  his  widow.  In  the  connected  appeals 
of  Sn  Balusu  Gurulingaswami  v.  Siri  Balusii  Ravi  a  Laksh- 
mamma  (''),  and  Radha  Mohun  v.  Hardai  Bibi  (*'}, 
it  was  held  by  their  Lordships  of  the  Privy  Council  on  a 
question  of  adoption  peculiar  to  the  appeal  from  Madras,  that 
the  authority  of  a  widow  in  reference  to  adoption,  not  bein^ 
identical  in  different  schools  of  Hindu  Law,  it  is  established 
in  Madras,  in  regard  to  the  giving  of  a  boy  in  adoption  by  the 
widowed  mother,  that  unless  there  has  been  some  express  of 
prohibition  by  the  husband,  the  wife's  ix>wer,  with  the  con- 
currence of  Saf*indas.  where  that  is  required,  is  co-extensive 
with  the  power  of  the  husband  and  that  the  adoption  of  an 
only  son  is  not  an  act  so  improper  but  that  a  widow  has  power 
to  effect  it  with  the  assent  of  the  Sapindas  in  the  absence  of 
express  power  from  her  husband.  The  api^eai  from  the 
Allahabad  High  Court  was  from  a  decision  of  a  Full  Bench, 
holding  that  according  to  the  Benares  school  of  Hindu  Law 
the  giving  in  adoption  of  an  only  son  is  sinful  and  to  that 
extent  contrary  to  the  Hindu  Law  but  that  the  adoption  of 
such  a  son  having  taken  place  in  fact  was  not  null  and  void. 
Dealing  with  this  appeal,  their  Lordships  rejected  the 
fundamental  position  taken  up  by  MiTTKR,  J,  in  Raja  Upcndra 
Lai  Roy  v.  Srimati  Rant  P  rasa  una  May  i{^^  ),\\?i\wt\\  \\\?i\, 
"  the  institution  of  adoption,  as  it  exists  among  the  Hindus,  is 
essentially  a  religious  institution.  It  originated  chiefly  if  not 
wholly  from  motives  of  religion,  and  an  act  of  adoption  is  to 
all  intents  and  purposes  a  religious  act,  but  one  of  such  a 
nature  that  its  religious  and  temporal  aspects  are  wholly 
inseparable."  They  held  that  the  doctrine  thus  pro|K>unded 
by  MiTTKR,  J,  was  "equally  op|>osed  to  reasonable  construc- 
tion of  the  books,  apart  from  religion,  and  t(^  decided  cases, " 
and  after  an  elaborate  treatment  of  the  law  upheld  the 
decision  of  this  Court.  We  decide  this  question  against  the 
respondent. 

Of  the  minor  questions  raised  'on  behalf  of  the  respondent, 
the  last  is  that  the  Court  ought  to  have  determined  the  issue 
sought  to  be  raised  by  the  [)laintiffs  in  their  application  of 
May,  1905,  namely  whether  on  the  day  and  at  the  time  of 
yW)  L180I    I.  L.  R.,  22  Mad.,  398.       (12)  [1899J   I.  L.  R.,  21  All.,  460. 

(13)  [1868]  I  a  L.  R.,  22t. 
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the  adoption  of  Jambu  Parshad  any  other  adoption  was 
made  by  the  second  wife  of  Miter  Sein,  and  if  so  what  is  its 
effect.  The  answer  to  this  is  that  it  was  not  the  case  of  the 
plaintiff  that  Rikhi  Kuar  adopted  any  boy.  On  the  con- 
trary in  his  plaint  he  denied  that  any  adoption  by  Rikhi 
Kuar  ever  took  place.  In  their  written  statement  the 
defendants  also  denied  that  Rikhi  Kuar  had  made  any 
adoption.  The  parties  therefore  were  agreed  as  to  this  and 
consequently  there  was  no  necessity  to  add  the  issue  which 
the  plaintiff  sought  to  raise. 

This  brings  us  to  the  main  question  in  the  appeal,  namely 
whether  or  not  amongst  the  Jains,  marriage  is  a  bar  to  adop- 
tion. As  we  pointed  out  in  the  case  of  Manohar  Lai  v.  Banarsi 
Das  (1*)  the  members  of  the  Jain  community  are  mostly 
engaged  as  traders  and  shop-keepers,  and  therefore  we  cannot 
expect  to  find  records  of  adoptions  such  as  are  met  with  in  the 
case  of  land  owners  ;  proof  by  instances  is  the  class  of  proof 
which  ordinarily  could  be  adduced  to  establish  the  practice  of 
the  community  in  regard  to  adoption. 

We  also  pointed  out  that  admittedly  Jains  can  adopt  a  bo}- 
at  any  age,  provided  that  he*  be  not  married,  the  ceremonies 
of  tonsure  and  investiture  with  the  sacred  thread  not  being 
observed  by  them.  We  further  pointed  out  that  the  conten- 
tion advanced  against  the  alleged  practice  is  not  that  the 
custom  amongst  the  Jains  in  regard  to  adoption  is  similar  to 
that  recognised  by  the  Hindus  of  the  twice  born  classes  but 
is  similar  to  that  which  is  binding  amongst  the  sudias.  In 
that  case  we  held  that  23  cases  of  adoption  of  married  boys 
were  proved,  namely  9  in  Muzaffarnagar,  7  in  Saharanpur, 
3  in  Dehli  and  4  in  Meerut  and  in  view  of  the  fact  that  the 
Jain  population  was  not  large  and  was  scattered  about,  we 
held  that  the  number  of  cases  proved  was  sufficient  evidence 
of  the  legality  of  these  adoptions.  In  addition  to  the  former 
illustrations  of  the  practice  so  proved  the  defendant  Jambu 
Prasad  in  this  case  adduced  evidence  in  proof  of  the  adoption 
of  a  number  of  other  married  boys,  including  Udai  Ram, 
Kabul  Singh,  and  Parqash  Chand  in  the  Saharanpur  district; 
Tilok  Chand  in  the  Muzaffarnagar  district;  Anup  Singh, 
Murari  Lai,  Piarey  Lai,  Chanchal  Rai,  Kanhaia  Lai  and  Sugan 
U)  [1907]  I.  L  R.  29  All.,  495- 
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Chand  in  the  Meerut  district,  Summan  Lai  and  Juggi  Mai  in 
the  Delhi  district  and  Makhan  Lai  in  the  Karnal  district,  as 
also  six  other  instances  which  have  not  been  pressed.  In 
addition  to  this  evidence  was  given  on  commission  to  prove 
the  adoption  of  married  boys  in  the  Jaipur  State  which  borders 
on  the  Agra  district.  In  the  present  case  19  of  the  in.stances 
which  were  proved  to  our  satisfaction  in  the  former  case,  were 
also  relied  on.  in  addition  to  those  mentioned  above.  As  the 
parties  to  this  litigation  are  different  from  the  parties  to  the 
former  case,  we  have  been  obliged  to  consider  the  evidence 
adduced  in  support  of  each  alleged  case  of  adoption  including 
the  instances  proved  in  the  former  appeal,  and  also  the 
rebutting  evidence,  and  the  criticisms  of  the  court  below 
upon  that  evidence.  As  to  six  of  the  instances  which  were 
not  pressed,  the  evidence  is  not  satisfactory  and  we  put  them 
out  of  consideration.  These  are  the  cases  of  Behari  Lai, 
Kanhaia  Lai,  Khub  Chand,  Radha  Mai,  Ishq  Lai  and 
Khushdil  Prasad. 

We  shall  first  deal  with  the  Saharanpur  cases.  The  first 
case  is  that  of  Sikri  Prasad,  who  is  said  to  have  been  adopted 
by  Mitthan  Lai.  One  Ganga  Ram,  a  Saraugi  Agarwala  Jain, 
deposed  that  amongst  the  Jains,  married  as  well  as  unmarried 
boys  were  taken  in  adoption;  that  Sikri  Prasad  was  taken  in 
adoption  by  Mitthan  Lai  from  his  natural  father,  Murli  Dhar 
and  that  at  the  time  of  his  adoption,  he  was  married  ;  and  that 
he  fthe  witness)  attended  the  adoption  ceremony.  He  stated 
that  Sikri  Prasad  was  twice  married,  his  first  marriage  being 
with  a  member  of  the  family  of  Lala  Dhum  .Singh,  and  his 
second  marriage  with  a  daughter  of  Nihal  Chand.  He  stated 
that  he  did  not  know  if  any  boy,  other  than  .Sikri  Parshad,  Jambu 
Parshad  and  Dip  Chand.  were  taken  in  adoption  after  marriage. 

Another  witness,  Shankar  Lai.  of  the  same  caste,  a  shop- 
keeper at  Saharanpur,  stated  that  he  was  a  chaudhri  of  the 
Agarwala  Jains  and  had  been  such  for  10  or  15  years;  that 
amongst  the  Jains,  a  married  boy  can  be  taken  in  adoption; 
and  that  there  was  no  restriction  as  to  age.  Then  he  stated 
that  Sikri  Prasad  was  taken  in  adoption  by  Mitthan  Lai.  In 
cross-examination,  he  stated  that  Sikri  Prasad  was  13  or  14 
years  of  age  at  the  time  of  his  adoption;  that  a  man  brought 
a  message  to  his  brother  that   Sikri   Prasad   was  about  to  be 
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adopted  that  da)-  and  that  he  should  attend  the  ceremon}* 
and  that  he  (the  witness)  and  his  brother  Buland  Roy  went  to 
the  ceremony  and  so  he  had  knowledge  of  the  adoption.  He 
was  unable  to  say  whether  Mitthan  Lai's  wife  was  alive  at  the 
time  of  the  adoption,  which  took  place  18  or  19  years  ago. 
The  witness  further  stated  that  he  attended  the  first  marriage 
of  Sikri  Prasad  which  took  place  about  22  }ears  ago. 
Another  witness,  I.achinan  Das,  also  a  shop-keeper,  deposed 
that  according  to  custom  amongst  the  Jains,  a  married 
as  well  as  an  unmarried  boy  may  be  taken  in  adoption, 
and  he  gave  as  illustrations  the  cases  of  Kabul  Chand, 
Sikri  Prasad,  Jambu  Prasad,  Dip  Chand  and  Udai  Mai. 
Sikri  Prasad,  he  said  was  twice  married,  his  second  wife  being 
the  witnesse's  own  niece  (daughter  of  his  brother).  Udai  Mai, 
he  said,  was  18  at  the  time  of  his  adoption  and  at  the  time 
of  his  marriage  to  the  witness's  niece  was  26  or  28  years  of 
age.  He  mentioned  the  name  of  the  natural  father  of  Udai 
Mai,  namely,  Ramanand. 

Another  witness  Dhumi  Chand  deposed  to  the  adoption  of 
Sikri  Pershad.  He  is  a  zamindar  paying  Rs.  700  or  Rs,  725, 
as  Government  revenue.  He  stated  that  among  the  Jains, 
married  as  wall  as  unmarried  bo)s  were  taken  in  adoption  and 
that  he  had  knowledge  of  this  custom  from  the  fact  that  Sikri 
Prasad,  Lala  Jambu  Das  (that  is  Jambu  Prasad)  Dip  Chand 
and  one  Parqash  Chand  had  been  taken  in  adoption  Tthat  is 
after  marriage). 

The  rebutting  evidence  in  this  case  is  that  of  Govind  Rai,  a 
kanungo^  residing  at  Kalpahar  in  Saharanpur.  He  admitted 
that  Sikri  Prasad  **  was  kept  by  his  paternal  uncle  (/>.,  Mithan 
Lai)  but  said  that  the  ceremony  of  adoption  was  not  perform- 
ed." In  cross-examination  this  witness  stated  that  .Sikri 
Prasad  was  first  married  to  Lala  Dhum  Singh's  daughter  25 
or  26  years  ago  and  that  he  attended  the  marriage  ceremony 
and  that  he  was  married  a  second  time  in  the  family  of 
Baherawallas  about  8  or  10  years  ago.  He  also  said  that 
Mitthan  Lai  kept  Sikri  Prasad  from  the  age  of  6  years. 

Morah  Mai  makes  the  bold  statement  that  Sikri  Mai  was 
not  adopted  by  any  one,  and  Ram  Prasad  makes  a  .similar 
statement.  The  last  witness  admitted  in  cross-examination 
that  Sikri  Prasad  was  married  twice  the  first  marriage  having 
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taken  place  20  or  25  years  ago,  and  the  second  marriage  1 1  or  Civil. 

12  years  ago,  and  that  both  the  marriages  were  celebrated  by  ~7 

Murli    Dhar,   his   natural    father.      He   admitted    that   Sikri  

Prasad  for  the  past  7  or  8  years  had  been  living  with  Mitthan  •''^^^^^  Pershad 
1^1  and  assigned  the  reason  for  this  that  there  was  some  dis- 
pute in  Murli  Dhar's  house. 

On  this  evidence,  we  have  no  hesitation  in  coming  to  the 
conclusion  that  Sikri  Prasad  was  adopted  by  his  uncle 
Mitthan  Lai,  when  he  was  a  married  boy.  The  learned  Sub- 
ordinate Judge  rejects  the  evidence  given  in  support  of  the 
adoption,  pointing  out  discrepancies  in  the  dates  assigned  by 
the  witnesses  to  the  adoption,  and  the  marriage  of  Sikri 
Prasad.  He  says  that  "  all  the  witnesses  examined  to  prove 
this  instance  are  men  of  no  position,"  and  held  that  the  adop- 
tion was  not  proved  despite  the  fact  that  no  evidence  of  any 
value  was  gixen  to  rebut  the  evidence  add  in  support  of  it. 

We  do  not  agree  with  the  learned  Subordinate  Judge  that 
the  witnesses,  who  deposed  to  the  adoption,  are  men  of  no 
position.  One  is  a  cloth  merchant  and  two  others  are  shop- 
keepers, one  of  these  Shunker  Lai  being  a  chief  man  in  his 
district,  and  the  other  being  connected  with  Sikri  Prasad, 
through  the  marriage  of  his  neice.  The  other  witness  is  a 
well-to-do  zamindar.  We  attach  no  importance  to  the  dis- 
crepancy, pointed  out  in  the  matter  of  dates.  It  is  not  to  be 
expected  that  witnesses  will  remember  with  accuracy  such 
matters.  The  criticism  of  the  evidence  by  the  learned  Sub- 
ordinate Judge  in  this  ease  not  unfairly  represents  the  way  in 
which  he  dealt  throughout  in  his  judgment  with  the  evidence 
given  in  support  of  instances  of  the  adoption  of  married  boys. 
We  do*not  propose  to  deal  seratun  with  the  evidence  given 
in  support  of  the  instances,  which  were  e.stablished  to  our 
satisfaction  in  the  case  o{  Manohar  Lai  v.  Banai  si  Das,  but  we 
shall  refer  to  a  few  only  of  these  instances. 

Ajit  Prasad,  who  was  the  natural  son  of  one  Sagun  Chand 
deposed  to  his  adoption  by  Gurdial  Singh  5  years  ago.  He 
stated  that  he  was  married  1 5  years  ago  and  that  at  the  date 
of  his  adoption  he  was  25  years  of  age.  At  the  time  of  his 
adoption,  he  said,  the  members  of  the  brotherhood  assembled 
and  laddus  were  distributed  and  his  mother  taking  hold  of  his 
hand  put  it  into  the  hand  of  (iurdial  .Singh. 
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A  witness  Bhagwan  Das,  a  resident  of  Sarsawa,  a  zemindar 
and  thekadar,  deposed  that  among  the  Jains  married  as  well 
as  unmarried  boys  were  taken  in  adoption,  and  that  in  his 
presence  5  or  6  married  boys  were  adopted,  namely,  Ajit  />., 
Ajit  Prasad  and  Janki  at  Sarsawa,  Parkash  Chand  at  Xakur, 
Udia  Ram,  Jambu  Prasad  and  Dip  Chand  atSaharanpur.  Ajit 
Prasad^s  natural  father,  he  said  died  7  or  8  years  before  his 
adoption  by  his  uncle  Gurdial  Singh,  and  after  his  death  Ajit 
lived  with  his  mother  at  Bhuria. 

Another  Bhagwan  Das  a  resident  of  Sirsawa  and  son  of 
Bahadur  Singh  also  deposed  to  the  alleged  custom  and  stated 
that  at  Sirsawa  married  boys  namely  Janki  Das  and  Ajit 
Prasad  had  been  taken  in  adoption.  Sirsawa  is  in  the  district 
of  Saharanpur. 

The  evidence  of  these  witnesses  was  not  contradicted  and 
wc   see    no    reason    why    credit  should  not  be  given  to  it. 

The  adoption  of  Janki  Das  a  married  man  by  Chhaju  Mai's 
widow  is  proved  by  the  unrebutted  evidence  of  the  two  persons 
of  the  name  of  Bhagwan  Das  to  whom  we  have  already 
referred,  both  deposing  that  they  were  present  at  the  adoption. 
The  learned  subordinate  Judge  rejected  the  evidence  of  these 
witnesses  as  untruthful,  but  we  see  no  reason  for  distrusting  it. 
An  adoption  is  a  matter  of  such  notoriety  amongst  caste 
fellows  and  others  living  in  the  neighbourhood  of  the  parties 
that  it  is  highly  improbable  that  witnesses  would  come  forward 
and  depose  to  an  adoption  which  had  never  taken  place. 

Another  instance  is  that  of  Banwari  Lai,  the  natural  son  of 
Lala  Nagar  Mai,  who  is  said  to  have  been  adopted  by  Lala 
Bansi  Lai  the  brother  of  Nagar  Mai.  This  adoption  is  proved 
by  Jai  Dayal  Mai  and  Yad  Ram.  Jai  Dayal  Mai  is  a  zamin- 
dar  and  money  lender,  of  the  age  of  70  years,  paying  Rs. 
25C)0-a  year  revenue  and  R.s.  35  income-tex.  He  deposed 
that  he  built  a  Jain  temple  at  Muzaffernagar  and  that  among 
the  Agarwala  Jains  a  married  as  well  as  an  unmarried  boy  is 
taken  in  adoption  and  that  he  was  aware  of  this  from  the 
fact  that  such  adoptions  had  taken  place  in  his  time,  and  that 
of  others  before  his  time,  he  had  beared  from  his  elders.  He 
then  mentioned  two  instances  which  had  taken  place  within 
his  memory  at  Muzaffarnagar,  one  being  that  of  Banwari  Lai 
and  the  other  of  Tilok  Chand  Banwari  Lai  was  adopted  he 
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said  by  Bansi  Lai  who  was  the  son  of  the  witness'  paternal 
uncle  Bahadur  Singh.  Then  he  stated  that  Banwari  Lai 
was  married  thrice,  his  first  marriage  having  taken  place 
about  50  years  ago,  the  second  about  34  years  ago  and  the 
third  about  17  years  ago.  Bansi  Lai  carried  on  a  money- 
lending  business  and  had  property  besides,  and  upon  his 
death  Banwari  Lai,  he  said,  took  possession  of  it  while  the 
estate  of  Nagar  Mai  was  taken  possession  of  by  his  other  son 
Dasaundhi  Ram.  Then  he  referred  to  the  adoption  of  Tilok 
Chand  by  Khairati  Ram  whose  daughter  had  been  married 
to  Tilok  Chand  before  the  adoptiton,  and  said  that  he  (the 
witness)  was  present  when  the  members  of  the  brotherhood 
assembled  on  the  occasion  of  the  adoption  of  Banwari  Lai, 
and  that  he  also  joined  the  marriage  procession,  and  was 
present  at  the  marriage  of  Banwari  Lai.  This  witness  is  a 
man  of  position  and  one  to  whose  evidence  weight  should  be 
attached.  He  is  corroborated  by  Yad  Ram  who  deposed  to 
the  adoptions  of  three  married  men,  namely,  Ishq  Lai,  Banwari 
Lai  and  Tilok  Chand,  and  stated  that  Banwari  Lai  was 
adopted  at  the  age  of  22  or  24  by  Bansi  Lai,  that  Tilok 
Chand  was  adopted  by  Khairati  Ram  at  the  age  of  26  or  27 
years,  and  that  he  knew  both  the  adoptive  fathers,  being  on 
social  terms  with  them  and  visiting  them  on  occasions  of 
marriages.  He  came  to  know  of  the  adoptions  of  Banwari 
Lai  and  Tilok  Chand  from  Banwari  Lai  as  well  as  from  the 
members  of  his  family,  and  he  attended  the  first  marriage  of 
Tilok  Chand.  In  cross-examination  he  stated  that  he 
attended  the  second  marriage  of  Banwari  Lai  to  a  member  of 
a  family,  residing  at  Silawah  and  that  that  marriage  was  cele- 
brated by  Bansi  Lai,  and  that  Nagar  Mai  and  all  his  brothers 
joined  the  marriage  procession  at  the  time  of  his  second 
marriage. 

The  only  rebutting  evidence  given  in  this  case  is  that  of 
Khairati  Ram.  He  is  a  brother  of  the  plaintiffs  general 
attorney.  In  his  direct  examination  he  stated  that  Banwari 
Lai's  first  marriage  took  place  35  or  36  years  ago,  and  that 
he  attended  that  marriage,  but  upon  cross-examination  he  was 
unable  to  state  in  whose  family  Banwari  Lai  was  married. 

The  learned  Subordinate  Judge  disbelieved  the  evidence  of 
Jai  Dayal  Mai  stating  that  he  was  a  tutored  witness   and    he 
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did  not  believe  the  evidence  of  Yad  Ram.  He  observed  that 
a  mere  perusal  of  the  evidence  will  show  that  Jai  Dayal  Mai  is 
a  tutored  witness.  We  cannot  agree  with  the  learned  Subor- 
dinate Judge  as  to  this.  We  can  discover  no  sign  of  tutoring 
in  his  evidence.  He  appears  to  be  a  highly  respsctable  mem- 
ber of  the  Jain  community  and  a  man  of  substance,  and  we 
see  no  reason  why  his  evidence  given  with  so  much  detail 
should  be  rejected. 

We  now  pass  on  to  the  case  of  Juggi  Mai,  who  is  said  to  have 
been  adopted    by  Mehr  Chand.     Mehr  Chand  is  a  contractor 
and  banker  and  a  man  of  position,   being  a   Darbari  of  the 
Governor-General  since  the  year  1 877.     He  is  an  Agarwala 
Jain,  as  are  all  the  witnesses   who   deposed   to   instances   of 
adoption    which    have  been   established    in   evidence.       He 
deposed   that  he  built   a  Jain   temple  in  Delhi  and  in  1870 
had  the  Pratishta  ceremony  performed  at  the   cost  of  4  or   5 
lakhs  of  rupees.     He  then   stated   that   he    adopted   a   son, 
namely,  Juggi  Mai,  on  first  Magh  5/<rf/'Sambat  1961, correspond- 
ing to  1904.     Juggi  Mai  was  in   1905,  39  or  40  years  of  age, 
and  his  first  marriage  took  place  23  or  24  years  ago,  and  his 
second  marriage  was   celebrated  by  the   witness   at  a  cost  of 
Rs.  2,500.     In  cross-examination,  he  stated  that  all  the  membcis 
of  the  Panchayet  took  part  in  Juggi    Mai's  marriage,  but   said 
that  his  cousin  Chunni  Lai  wished  to  give  his  own  son  in  adop- 
tion to  the  witness,  but  that  he  (the  witness)  did  not  wish    to 
take  him  in  adoption  owing  to  his  tender  age   and    in  conse- 
quence   of  this   Chunni    Lai   dissociated    himself  from   the 
Panchayet     He  further  stated  that  he  consulted  two  or  four 
men  of  his  brotherhood  before  making  the  adoption  and  that 
they  approved  of  it. 

Sangam  Lai  also  gave  evidence  as  to  this  adoption,  but 
there  can  be  no  controversy  in  the  matter,  as  it  ij  one  of  public 
notoriety. 

A  witness  for  the  plaintiff,  Jauhari  Mai,  admitted  that  the 
adoption  took  place,  but  stated  that  the  persons  assembled 
regarded  the  act  of  taking  a  grown-up  and  married  boy 
with  disfavour.  This  witness,  who  appears  to  be  a  respectable 
man,  being  a  banker  and  treasurer  of  the  National  Bank  0/ 
Upper  India  at  Delhi,  in  answer  to  a  question  in  cross- 
examination,  stated    that    the    member?  of  tbe  brotherhooc 
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objected  to  the  adoption  of  Juggi  Mai,  because  he  was  of 
advanced  age  and  the  wife  of  Mehr  Chand  was  younger  than 
he,  and  then  he  made  this  important  admission  that  "  there 
was  no  other  objection."  In  the  course  of  his  evidence,  he 
also  stated  that  he  had  heard  thai  one  Anup  Singh  was  taken 
in  adoption  at  Kotana,  and  a  married  boy  was  taken  in 
adoption  in  the  fanily  of  Galab  Singh,  Naha  Singh  at  Meerut 
It  is  remarkable  that  of  the  many  cases  of  adoption  of  married 
boys,  of  which  evidence  has  been  given,  in  no  single  case 
has  any  pro3f  bs^n  given  that  any  caste  penalty  followed. 

Piarey  Lai,  a  witness  for  the  plaintiff,  stated  that  amongst 
the  Agarwala  Jains,  a  married  boy  is  not  taken  in  adoption, 
but  he  admitted  that  Juggi  Mai,  a  married  boy,  was  taken  in 
adoption  by  Mehr  Chand.  This  witness  is  a  pleader  practising 
in  Delhi.  He  admitted  that  he  attended  the  sagai  ceremony 
of  Juggi  Mai,  so  that  he  was  not  seriouUy  offended  by  the  fact 
of  Juggi  Mai's  adoption. 

Ishri  Pershad,  an  Honorary  Magistrate  and  also  Government 
Treasurer  at  Delhi,  deposed  that  so  far  as  he  remembered,  no 
married  boy,  except  the  boy  adopted  by  Mehr  Chand,  was 
taken  in  adoption  in  Dalhi.  He  stated  his  opinion  that  the 
adoption  of  a  married  boy,  or  a  grown-up  boy,  was  not  proper, 
and  that  he  did  not  approve  of  it.  He  stated  that  the 
panchayet  of  Delhi  had  not  made  any  rule  to  the  effect  that  a 
married  boy  should  not  betaken  in  adoption.  It  was  pro- 
posed, he  said,  that  a  panchayet  should  be  held  in  connection 
with  the  adoption  made  by  Mehr  Chand,  but  that  such  had  not 
been  held  as  there  was  no  leisure  and  the  matter  was  not 
considered  to  be  of  great  importance.  It  is  clear  from  this 
evidence  that  the  members  of  the  brotherhood  in  Delhi  did 
not  regard  the  adoption  of  a  married  boy  obnoxious  to  any 
rule  governing  the  Agarwala  Jains,  though  they  personally 
did  not  approve  of  the  practice . 

The  learned  Subordinate  Judge  treated  this  case  as  proved, 
but  considered  it  a  breach  of  the  rules  of  caste  or  of  law  and 
cited  from  a  report  this  passage : — "  Occasional  breaches  of 
general  rules  of  caste  or  law  do  occur  but  a  few  modern 
breaches  of  such  a  rule  do  not  constitute  an  ancient  and 
invariable  custom."  He  treated  this  adoption  as  simply  a 
case  of  the  breach  of  the  law  or  of  usage. 


Civil. 
Jambu  Pershad 

V, 

Rup  Chand. 
Stanley^  C.  y. 


Digitized  by 


Google 


224 


HIGH  COURT. 


[A.  L  J.  R 


Civil. 

1908. 

JAMBU  Persh.xd 

V. 

RUP  Chand. 
Stanley,  C  J. 


We  shall  pass  over  the  other  instances  which  were  estab- 
lished to  our  satisfaction  in  the  case  of  Mandhar  Lai  v.  Banarsi 
Das  with  this  observation  that  we  have  carefully  considered 
the  evidence  which  has  been  laid  before  us  and  the  criticisms 
passed  upon  it,  and  we  see  no  reason  for  coming  to  a  different 
conclusion  from  that  at  which  we  arrived  on  the  evidence 
furnished  in  that  case. 

Evidence  in  proof  of  13  additional  instances  has  been  laid 
before  us  in  this  appeal  not  including  evidence  of  adoptions  of 
married  boys  in  the  Jaipur  State,  namely,  two  in  the 
Saharanpur  district,  one  in  the  Muzaffarnagar  district,  6  in 
the  Meerut  district,  2  in  the  Delhi  district  and  one  in  the 
Karnal  district.  The  first  is  that  of  Udai  Ram,  said  to  have 
been  adopted  by  Banwari  Lai.  Lachman  Das,  to  portion  of 
whose  evidence  we  have  already  referred,  said  that  he  was 
aware  of  the  adoption  of  married  boys  and  gave  as  an 
instance  the  case  of  Udai  Mai  and  others.  Udai  Mai  (also 
called  Udai  Ram)  he  stated  was  taken  in  adoption  by 
Banwari  Lai  at  the  age  of  1 8  and  lives  near  the  witness*  house 
in  mohalla  Yadgar  in  Saharanpur.  The  name  of  his  natural 
father  was  Ramanand,  who  was  brother  of  Banwari  Lai. 
Ramanand,  he  stated,  left  3  sons,  the  eldest  being  Ajudhia 
Pershad,  the  second  Chhamman  Lai  and  the  third  Udai  Mai. 
Udai  Mai  was  taken  in  adoption,  he  stated  perhaps  12  or  13 
years  ago,  and  was  married  20  years  ago  after  the  death 
of  Ramanand. 

Bhagwan  Das,  to  whose  evidence  we  have  also  referred, 
deposed  that  married  as  well  as  unmarried  boys  were  taken 
in  adoption  and  mentioned  the  adoption  of  two  such  boys  at 
Sirsawa  and  then  stated  that  two  other  married  boys  had  also 
been  taken  in  adoption,  namely,  Udai  Ram  who  was  taken 
in  adoption  by  Banwari  Lai,  and  the  other  Parqash  Chand, 
who  was  taken  in  adoption  by  Kishori  Lai.  In  cross-exami- 
nation, he  gave  the  name  of  Ramanand  as  the  natural  father 
of  Udai  Ram  and  stated  that  Udai  Ram  was  taken  in  adoption 
1 8  or  20  years  ago. 

Then  we  have  the  evidence  of  the  other  Bhagfu^an  Das,  the 
son  of  Govind  Rai,  who  mentioned  the  name  of  Udai  Ram  as 
one  of  a  number  of  married  boys  who  were  taken  in  adoption 
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at  Saharanpur.    Udai  Ram,  he  said,  was  taken  in  adoption  by 
Banwari  Lai  some  14  or  15  years  ago.       His  partner,  he   said, 
was  related  to  Banwari  Lai.     The  only  rebutting  evidence  is 
that  of  Morah  Mai  and  Ram  Pershad.      The  former  deposed 
that  "  no  one  adopted  Udai  Mai  in  my  presence.   '     In  cross- 
examination,  he   said  that  he  never  attended  any   adoption 
ceremony  at  Saharanpur,  or  outside  of  Saharanpur,  and    that 
IJdai  Mai  was  not  a  friend   of  his  nor  was  he  on  visiting  terms 
with  him.     Further  pressed  as  to  how  he  knew  that  Udai  Mai 
had  not  been  adopted  by  any  one,  he  stated  that  he  had  heard 
that  such  was  the  case.     He  knew  nothing  of  Udai  Mai's  age 
or  of  his  marriage  and  it  is  quite  evident  that  he  knows  nothing 
whatever  about  him.   His  evidence  is  worthless.  Ram  Pershad's 
evidence  is  equally  valueless.     He  deposed  that  Udai  Mai  was 
not  adopted  by  any   one.     On  cross-examination  as  to  how  he 
knew  this  his  answer  was  : — *'  Invitations  are  sent  out  when 
a  ceremony  takes  place  in  the  brotherhood.     Hence  I  say  that 
Udai    Ram   was  not  adopted."     He  admitted  that  he  had  no 
relationship  with  Ramanand,  the  father  of  Udai  Ram,  or  with 
Banwari  Lai.     It  is  therefore   unlikely   that   he  would    have 
received   an    invitation  to  the  adoption  ceremony.     Although 
the  evidence  in  support  of  this  adoption  is  not  strong,  we  see 
no  reason  for  distrusting  it.     Bhagwan  Das  the  son  of  Govind 
Rai,  was  actually  present  at  the  adoption,    if  his  evidence  be 
true.     He  is  a  man  in  a  fairly  good  position  of  life  and  we  do 
not  think  that  we  ought  to  reject  his  testimon)-. 

The  next  instance  is  that  of  Kabul  Singh  (also  called  Kabul 
Chandj,  said  to  have  been  adopted  by  the  widow  of  one 
Raghu  Mai.  Shanker  Lai,  a  Choudhri  of  the  Agarwala  Jains  in 
Saharanpur,  who  has  already  b^an  m^.itioned,  deposed  to  this 
adoption.  He  stated  that  he  heard  that  Kabul  Singh  had 
been  taken  in  adoption  by  Raghu  Mai  20  or  21  years  ago 
and  he  was  aware  that  Kabul  Singh  was  during  his  life  in 
p)ossession  of  the  property  of  Raghu  Mai  and  that  his  sons 
are  now  in  possession  of  it.  The  importance  of  this  evidence 
is  that  Kabul  Singh,  who  was  the  natural  son  of  Nanhu  Mai, 
acquired  the  property  of  Raghu  Mai  on  his  death  and 
remained  in  possession  of  it  up  to  the  time  of  his  own  death. 
If  he  had  not  been  adopted  by  Raghu  Mai  he  would  not  have 
got  his  property.  Lachman  Das,w^ho  was  related  to  Kabul  Singh, 
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the  latter  being  a  grandson  of  his  aunt,  deposed  that  Kabu! 
Singh  was  adopted  by  the  wife  of  the  paternal  uncle  of 
Xanhu  Mai,  namely,  Raghu  Mai  and  that  his  marriage  was 
performed  by  Xanhu  Mai  and  that  at  the  lime  of  his  adoption, 
he  was  28  or  30  )  ears  of  age.  The  adoption,  he  said,  took 
place  about  20  or  2 1  \'ears  ago,  and  Kabul  Singh  had  been 
married  27  or  28  years  ago.  This  witness  from  his  relation- 
ship would  be  certain  to  know  of  the  adoption,  if  it  took  place; 
and  in  view  of  the  fact  that  the  evidence  in  support  of  the 
adoption  stands  unrebutted,  we  see  no  reason  why  we  should 
not  accept  it.  The  only  point  which  the  plaintiff  made 
against  the  adoption  was  that  in  the  will  of  Raghu  Mai, 
Kabul  Chand  is  described  as  the  son  of  Xanak  Chand,  hi- 
natural  father,  but  there  is  nothing  in  this  point,  seeing  that  the 
will  was  executed  before  the  date  of  the  alleged  adoption, 
namely,  on  the  27th  of  Xovember,  1883.  X'^ow  we  do  not 
expect  in  a  case  where  instances  of  adoptions  are  being  proved 
that  all  possible  evidence  as  to  each  adoption  should  be  ex- 
hausted. If  such  were  required,  it  would  be  beyond  the  means 
of  litigants  to  establish  their  suits,  so  costly  would  be  the  pro- 
secution of  them.  The  evidence  must  be  such  however  as 
would  ordinarily  satisfy  an  unprejudicated  mined  beyond 
reasonable  doubt  that  the  adoptions  alleged  did  take  place. 

Another  instance  is  that  of  Parqash  Chand,  who  is  said  to 
have  been  taken  in  adoption  after  marriage  by  the  wife  of 
Kishori  Lai  at  Xakur.  The  two  witnesses  named  Bhagwan 
Das  deposed  to  this  adoption,  but  neither  of  them  appears  to 
have  attended  the  adoption  ceremony.  One  of  them  says 
that  he  heard  of  the  adoption  at  the  Tahsil  Office  at  Xakur, 
and  also  at  the  house  of  Daya  Chand  three  or  four  years 
before  his  examination  ;  that  there  were  some  people  con- 
gregated at  the  place  who  were  speaking  on  the  subject,  and 
in  answer  to  a  question  put  by  him,  stated  that  the  wife  of 
Kishori  Lai  had  taken  Parqash  Chand  in  adoption,  and  they 
said  that  he  had  already  been  married.  The  evidence  of  the 
other  Bhagwan  Das  is  also  hearsay  and  of  little  value.  Dhumi 
Chand,  a  zamindar  residing  at  Saharanpur,  deposed  that 
Parqash  Chand  was  taken  in  adoption  about  six  years  ago 
by  the  wife  of  Kishori  Lai.  Sangam  Lai,  a  commission  agent, 
resident  of  Ambetha,  mentioned  a  number  of  adoptions  of 
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married  boys,  and  amongst  others  that  of  Parqash  Chand 
with  whom  he  was  acquainted.  The  evidence^  in  support  of 
this  adoption,  is  weak  but  the  fact  of  the  adoption  is  not 
denied.  The  only  matter  which  is  denied  is  that  Parqash 
Chand  had  been  married  before  his  adoption.  Gobind  Rai,  a 
witness  for  the  plaintiff,  deposed  that  he  knew  Parqash  Chand, 
and  that  he  was  adopted  by  Kishori  Lai  (but  that  he  was 
married  after  Kishori  Lai's  death;  and  that  his  marriage  was 
celebrated  by  Kishori  Lai's  widow.  The  adoption,  he  said, 
took  place  more  than  7  years  and  4  or  5  months  ago.  We 
think  the  weight  of  evidence  establishes  that  Parqash  Chand 
was  adopted  by  the  widow  of  Kishori  Lai  and  not  by  Kishori 
Lai  himself,  and  that  his  marriage  took  place  before  his 
adoption. 

The  next  instance  is  that  of  Tilok  Chand,  who    is   said    to 

have  been  adopted  after  marriage  by  Khairati  Ram.  Khairati 

Ram    himself  deposed    to   this  adoption.     He  is  a  zamindar 

and  money-lender,  residing  at    Muzaftarnagar,  and    pays    Rs. 

700   or   800   annually    as  Government     revenue,  and  is   the 

manager  of  a  panchaeti  temple  and  President  of  the  Panchayet 

at  Hastinapur.     He  deposed  that   his   daughter  was   married 

':o  Tilok  Chand  14  years  ago,  and  that  he   has    since   adopted 

lim  and  celebrated  his  second  marriage.     The  adoption  took 

Dlace,  he  said,  two  years  ago,  3  or  4   months   after  the  death 

of  the  witness  '  daughter.     In  cross-examination,  the  witness 

stated  that  a  deed  of  adoption  was  executed,  and  was  attested 

oy  Ram  Sukh  Das.     Two  witnesses,  Jai  Dayal  Mai  and   Yad- 

Ram  corroborated  the  evidence  of  this  witness.      To  portion  of 

Jai  Dayal  Mai's  evidence  we  have  already  referred.      As  regards 

the  adoption  of  Tilok  Chand,  he  stated  that  Tilok  Chand  was 

adopted  by  Khairati  Ram  and  that  before  the  adoption,  he  had 

been  married   to    Khairati    Ram's   daughter.     The    adoption 

took  place,  he  said,  a  little  less  than  2  years  ago.     This  witness 

was   not  present  at  the  adoption,  but  merely  heard  of  it  from 

Khairati  Ram,  so  that  his  evidence  is  not  of  much  value.     Yad- 

Ram,    who   was    acquainted    with   Khairati    Ram    and   Tilok 

Chand,  and  is  on  social  terms  with  them,    deposed  that  Tilok 

Chand    \/as  adopted  by  Khairati  Ram  at  the  age  of  2/    or  2;. 

years,  but  he  admitted  that  he  only  knew  of  this  adoption  from 

conversation  with  Han  war:  Lai  a^  also  with    members    of  h*^ 
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family,  but  he  attended  the  first  marriage  of  Tilok  Chand. 
He  also  had  conversation  with  Tilok  Chand  about  his  adoption. 
The  only  rebutting  evidence  is  that  of  Mitter  Sein,  who 
denied  that  Khairati  Ram  took  any  boy  in  adoption,  but  in 
cross-examination,  admitted  that  he  had  heard  that  Khairati 
Ram  kept  his  son-in-law,  though  he  did  not  perform  any 
ceremony.  The  learned  Subordinate  Judge  in  dealing  with 
the  evidence  of  Jai  Da\'al  Mai  said  that  '*  he  had  not  the 
courage  to  say  that  the  adoption  was  made  in  his  presence," 
that  is,  he  had  not  the  courage  to  tell  a  falsehood.  The 
adoption  did  not  take  place  in  his  presence,  and  therefore  he 
did  not  assert  that  it  did.  He  had,  we  might  say,  the  courage 
to  be  truthful.  The  learned  Subordinate  Judge  did  not  con- 
sider that  this  instance  was  satisfactorily  proved  and  assigns 
a  number  of  reasons  for  the  conclusion,  at  which  he  arrived, 
but  we  are  wholly  unable  to  agree  with  him.  We  think  that 
the  evidence  of  Khairati  Ram  is  truthful  and  it  of  itself  is  quite 
sufficient  to  prove  the  instance. 

We  now  come  to  Anup  Singh,  who   is   said   to  have   been 
adopted  by  the  widow  of  one  Murari  Lai  9  years  ago.     Anup 
Singh  who  is  a  Zamindar  and   money-lender  himself  gave 
evidence  and  deposed  that  he  was  adopted  by  Musammat 
Chameli,  the  widow  of  Murari  Lai,  who  was  his  own  brother. 
8   months   after   the   death   of  Murari  Lai.     He  said  that  he 
was  first  married  at  the  age  of  12  years  and  that  his  second 
marriage  took  place  *'  after  his  adoption  about  9  years  ago 
when  he  was  25  years   old."     He   gave   as   a   reason    for   his 
second  marriage  that  he  had  no  issue  by  his  first  wife,  who 
was  still  living,  as  was  also  his   natural   father,    Banarsi    Das, 
who  lived  at  Sampat  in  the  district  of  Delhi.     His  father  he 
said  gave  him  in  adoption.     Then  he  said  he  was  in  posses- 
sion   of  the   zamindari    property   of  Murari   Lai  as  also  of 
money  in  deposit  and  Government  promissory  notes  of  the 
value  of  about   3   lakhs  of  rupees,  that  he  had  an  income  of 
Rs.  8,000  a  year  from  the  property,  and  that  he  paid   Rs.    1 50 
per  annum   income-tax  on  account  of  the  estate  of  Murari 
Lai.     After  his  adoption,  he  said.   Sultan   Singh   and   Umrao 
Singh   brought   a   suit   against  him  disputing,  we   presume, 
his    adoption    and    this   suit   was   compromised,    he    getting 
the   entire    property   of   Murari    Lai  but  giving  Rs.  29.000  to 
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Umrao  Singh.  This  litigation  arose  in  this  way.  Sheo  Singh 
Rai,  Ishq  and  Dalpat  Rai,  were  three  brothers.  Sheo  Singh 
adopted  Nihal  Singh,  Sultan  Singh  and  Multan  Singh  were 
Nihal  Singh's  sons.  Ishq  Lai  adopted  Murari  Lai  the 
husband  of  Musammat  Chameli  and  Musammat  Chameli 
adopted  Anup  Singh.  Umrao  Singh  was  the  adopted  son  of 
Dalpat  Rai. 

If  the  adoption  of  Anup  Singh  was  not  valid,  Umrao  Singh 
as  the  heir  of  Murari  Lai  was  entitled  to  his  estate.  The 
learned  Subordinate  Judge  rejected  the  proof  of  adoption  in 
this  case  on  the  ground  that  Anup  Singh  compromised  the 
suit  with  Umrao  Singh  and  gave  him  Rs.  29,000.  But  there 
does  not  appear  to  us  to  be  much  force  in  this  criticism. 
In  view  of  the  fact  that  the  estate  in  dispute  was  of  the  value 
of  3  lakhs,  we  think  that  Anup  Singh  possibly  acted  prudent- 
ly in  avoiding  protracted  litigation,  by  the  payment,  which  he 
made  to  Umrao  Singh  of  a  sum  equivalent  to  less  than  one- 
tenth  of  the  value  of  the  estate  at  stake,  particularly  too 
as  Umrao  Singh  was  according  to  the  Subordinate  Judge  a 
man  of  no  position.  The  important  fact  is  that  the  validity 
of  the  adoption  was  accepted  and  that  Anup  Singh  by  virtue 
of  it  acquired  the  property  of  Murari  Lai.  Anup  Singh 
further  deposed  that  when  he  was  adopted  the  members 
of  the  brotherhood  assembled  and  laddus  were  distributed. 
His  evidence  is  corroborated  by  that  of  Jugul  Kishore  and 
Shiam  Lai. 

Jugul  Kishore  stated  that  Anup  Singh  was  taken  in  adop- 
tion by  the  wife  of  his  brother  Murari  Lai  when  he  was  about 
28  or  30  years  old,  and  that  this  adoption  took  place  in  his 
presence  and  was  publicly  known.  Shiam  Lai  deposed  that 
he  also  was  present  at  the  adoption  which  took  place  in  the 
village  of  Katana.  No  evidence  was  given  to  contradict  these 
witnesses.  The  plaintiffs  witnesses  Jauhari  Mai  indeed  sup- 
ported them.  He  stated  that  he  heard  of  the  adoption  of 
Anup  Singh  at  Katana.  In  cross  examination,  this  witness 
said  that  he  had  never  been  present  at  the  adoption  of  a  married 
boy,  but  in  answer  to  the  question  : — **  is  there  any  harm, 
if  the  boy  taken  in  adoption  belongs  to  the  brotherhood 
and  is  younger  than  the  adoptive  father  and  the  adoptive 
mother''    he  replied  : — **  I  did  not  see  a  married  bo>*  taken  in 
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adoption.  Otherwise  there  is  no  harm  in  taking  a  young  boy 
in  adoption."  This  witness,  as  we  have  already  pointed  out,  is 
a  man  in  good  position,  being  a  banker  and  a  treasurer  of  the 
National  Bank  of  Upper  India  at  Delhi.  The  evidence  satis- 
fies us  beyond  any  doubt  that  Anup  Singh  was  adopted  after 
marriage. 

The  next  instance  is  that  of  Murari  Lai,  who  is  said  to  have 
been  adopted  by  the  widow  of  one  Nand  Ram.     His  adoption 
is  proved  by  Jugul   Kishore.     He  deposed  that  amongst  the 
Jain  Agarwalas  a  married  boy  is  taken   in  adoption,  and  a> 
illustrations  he  referred  the  adoptions  of  Anup  Singh,  Murari 
Lai  and  Mithan  Lai,  all  of  whom  were  married  before  their 
adoptions.     Murari   Lai  was   taken  in   adoption,   he   said,  at 
Baraut  where  he  (Jugul  Kishore)  resides  and  the  adoption  took 
place  in  his  presence.     Questioned  as  to  how  he  came  to  know- 
that  Murari  Lai  was   married,  his  answer  was  that  when   he 
was  adopted,  his  wife  accompanied  him.     The  only  rebutting 
evidence  in  this  case  is  that  of  Bhagwant  Rai,  who  made  the 
bald   statement  that  Nand  LaFs  widow  did  not  adopt  any  one. 
In  cross  examination,  he  admitted  that  he  had  no  friendship 
with    Murari   Lai,  who   was   23   or   24  years  old  and  he  was 
unable  to  state  how  many  times  he  was  married.     He  also 
said  that  he  must  have  been  married,  but  he  was  not  aw^are  of 
the  marriage  and  that  Nand  Lai's  wife  did  not  appear  before 
him.     It  is  clear  that  this  witness  has  no  knowledge  whatever 
of  the  family.     We  see  no  reason  for  rejecting  the  evidence  of 
Jugul  Kishore,  as  did  the  learned  Subordinate  Judge  on  the 
ground  that  neither  the  natural  father  or  adoptive  mother  of 
Murari  Lai  was  examined  and   that   the  evidence  of  Jugul 
Kishore  was  not  reliable.  Jugul  Kishore  is  a  man  of  substance, 
holding  zamindari  property  and  being  also  engaged  in  money 
dealings.    He  pays  Rs.   1 36  odd  income-tax  and   gets  over 
a  thousand  rupees  in  annual  profits  from  his  zamindari.     We 
see  no  reason  for  distrusting  his  evidence. 

The  adoption  of  Behari  Lai  by  the  widow  of  one  Jawahir 
Lai;  that  of  Kanhaiya  Lai  by  Salig  Ram's  widow,  and  of 
Sugan  Chand  by  Amin  Chand  are  proved  by  the  uncontra- 
dicted evidence  of  Shiam  Lai,  a  resident  of  Meerut.  He 
deposed  that  married  as  well  as  unmarried  boys  were  adopted, 
and  that  the  custom  had  been  in  vogue  since  the  time  of  his 
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ancestors,  and  that  he  had  heard  of  it  from  them.  He  himself 
attended  at  the  adoptions  of  8  or  10  married  boys  and  amongst 
others  the  adoption  of  Behari  Lai  by  the  widow  of  Jawahir 
Lai,  the  adoptive  mother,  who  belonged  to  the  witness's 
family,  she  being  his  paternal  grand-mother.  He  stated : — "  in 
my  family  at  Binauli  my  paternal  grand-mother,  who  was  the 
wife  of  Jawahir  Lai,  adopted  Behari  Lai,**  and  then  he  proceeded 
to  say  that  in  addition  to  this  adoption  the  wife  of  Mohan 
Lai  adopted  Chanchal  Rai  in  Moiiza  Halowari  and  in  the  same 
mouza,  the  wife  of  Salig  Ram  adopted  Kanhaiya  Lai.  Then 
he  refers  to  several  other  similar  adoptions  and  amongst  others 
to  that  of  Sujan  Chand  in  Baghpat  by  Amin  Chand  Seth. 
Sujan  Chand's  adoption,  he  said,  took  place  a  little  more  than 
40  years  ago.  In  cross-examination,  this  witness  stated  that 
Sujan  Chand  was  the  nephew  of  Amin  Chand.  He  also  said 
that  he  (the  witness)  attended  the  marriage  of,  amongst  others, 
Behari  Lai,  who  was  adopted  after  his  marriage.  Now  adop- 
tions are  matters  more  or  less  of  public  notoriety,  and  we  find 
it  hard  to  believe  that  evidence  such  as  that  given  by  Shiam 
Lai  was  fabricated  for  the  purposes  of  this  case.  He  was 
cross-examined  at  very  great  length  but  was  in  no  respect 
shaken.  The  learned  Subordinate  Judge  rejected  the  proof  in 
these  cases,  as  the  evidence  of  Shiam  Lai  was  not  corroborated. 
As  r^ards  Behari  Lai,  he  pointed  out  that  he  got  possession 
of  his  alleged  adoptive  mother's  property  after  her  death  and 
remarked  that  as  she  inherited  this  property  from  her  husband, 
Bihari  Lai,  if  he  was  adopted  by  her,  ought  to  have  at  once 
got  possession  of  it.  As  to  this  we  may  remark  that  accord- 
ing to  our  experience  out  of  respect,  if  for  no  other  reason,  a 
son,  whether  he  be  an  adopted  son  or  a  natural  son,  frequently 
permits  the  property  of  the  deceased  husband,  his  father,  to  be 
recorded  in  the  name  of  and  enjoyed  by  his  widow  for  her  life. 
We  attach  no  importance  therefore  to  the  fact  that  Jawahir 
LaFs  widow  remained  recorded  as  the  owner,  but  we  do  attach 
importance  to  the  fact  that  Behari  Lai  is  now  in  possession  of 
the  property,  to  which  he  could  have  no  claim  unless  as  an 
adopted  son. 

We  now  come  to  the  case  cf  Samman  Lai  who  is  said  to 
have  been  adopted  after  marriage  by  Sukhanand.  This 
instance  is  proved  by  Samman  Lai  himself.     He  is  a  shop- 
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keeper  at  Delhi.  He  deposed  that  he  was  adopted  by  Sukha- 
nand  about  25  or  26  years  ago  after  his  marriage,  which  to<)k 
place  30  years  ago.  His  real  father,  Patar  Chand,  he  said, 
celebrated  his  marriage.  In  cross-examination,  he  stated  that 
Patar  Chand  and  Sukhanand  were  brothers,  that  Patar  Chand 
died  2  years  ago,  while  Sukhanand  died  13  years  ago.  His 
natural  mother  was,  he  said,  still  living.  Sukhanand  and 
Patar  Chand  were  separate  in  business  and  their  property  was 
separate.  The  evidence  of  this  witness  is  uncontradicted  and 
we  see  no  reason  for  distmsting  it. 

The  next  instance  is  that  of  Makhan  Lai,  who  is  said  to 
have  been  adopted  by  Mangal  Sen.  The  only  evidence  in 
support  of  this  adoption  is  that  of  Makhan  Lai  himself,  but 
his  evidence  is  also  uncontradicted.  Makhan  Lai  is  a  road 
contractor.  He  is  upwards  of  50  years  of  age.  He  stated 
that  his  natural  father's  name  was  Chhatar  Mai  and  that  he 
is  the  adopted  son  of  Mangal  Sen.  He  was  adopted,  he  said, 
30  years  ago  when  a  married  man,  his  marriage  having  taken 
place  40  years  ago.  In  cross-examination,  he  stated  that  his 
first  son  was  bom  before  his  adoption  and  his  second  son 
was  alive  and  was  24  years  of  age  at  the  time  of  his  examin- 
ation. We  have  in  addition  to  these  instances  the  adoption 
of  Mul  Chand  by  Musammat  Kishen  Dei,  the  widow  of  one 
Ganeshi  Lai,  which  was  proved  to  our  sati.sfaction  in  the  case 
of  Manohar  Lai  v.  Bariarsi  Das, 

These  exhaust  the  instances  which  have  been  relied  on  in 
addition  to  those  proved  in  the  case  of  Manohar  Lai  v.  Banarsi 
Das,  We  have  only  now  to  deal  with  a  few  cases  coming 
from  the  Jaipur  State. 

It  would  appear  from  the  judgment  that  the  pleader  for  the 
defendant  in  argument  placed  no  reliance  on  these  cases,  but 
the  evidence  was  relied  on  for  the  appellant  before  us  and  was 
read  to  us  and  we  think  that  it  has  some  value  as  showing 
that  the  Agarwala  Jains  in  the  Jaipur  State,  which  borders 
upon  the  Agra  district,  adopt  married  men.  Bachu  Lalji 
described  himself  as  the  adopted  son  of  Lala  Ram  Chanderji 
of  Jaipur  State.  His  natural  father's  name  was  Dhannua  Lai. 
He  deposed  that  married  boys  belonging  to  the  family  were 
adopted  amongst  the  Agarwala  Jains  and  that  there  was 
no  age  limit.     He  stated  that  the  tying  of  turban  on  the  head 
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of  the  person,  who  is  to  be  adopted  was  equivalent  to  an 
adoption.  He  himself  was  30  years  old  and  a  married  man 
when  the  turba.i  was  tied  on  his  head  in  token  of  his  adoption. 

Another  Lala  Bachu  Lalji,  the  adopted  son  of  Lala  Debi 
Lalji  of  the  same  State  also  deposed  to  the  practice  of  adop- 
tion amongst  the  Jains.  He  stated  that  his  natural  father's 
name  was  Sheobakhsh,  that  Debi  Lalji  by  whom  he  was 
adopted  was  Manaj  Ram's  son  ;  that  in  his  family  married 
boys  were  adopted.  Lala  Lalji  Mai  also  deposed  that  married 
boys  were  adopted  amongst  the  Jains  and  that  he  was 
adopted  by  Mangal  Lalji  after  his  marriage,  as  were  also  two 
persons  of  the  name  of  Basanti  Lai  and  Gopi  Lai.  Lala 
Kishori  Chandji  deposed  that  Jains  Agarwalas  and  Bishnus 
both  adopted  married  and  unmarried  boys  and  there  was  no 
limit  to  age.  He  himself  was  adopted  by  Lala  Chhote  Lalji. 
He  stated  that  Bachu  Lai,  Chait  Mai  and  Baijnath  Choudhry 
were  adopted  after  marriage,  that  Bachu  Lai  was  adopted 
when  he  was  25  years  old,  Chait  Mai  when  he  was  30  years 
old  and  Baijnath  when  he  was  45  years  old.  The  witness 
attended,  he  said,  the  adoption  ceremony  of  Baijnath.  An- 
other witness  Lala  Sobha  Lalji  deposed  to  the  same  practice 
and  stated  that  he  himself  was  adopted  after  his  marriage 
by  his  paternal  uncle,  Govind  Ram,  and  that  he  became  the 
owner  of  Govind  Ram's  property.  He  also  deposed  to  the 
adoptions  of  Bachu  Lai  by  Debi  Lai  and  Makhan  Mai  by 
Narsingh  Lai  after  their  marriages.  The  ritual  of  adoption 
amongst  these  Jaipur  Jains  is  unlike  that  which  prevails 
amongst  the  Jains  in  this  Province.  According  to  the  evi- 
dence of  these  witnesses  it  consists  of  the  tying  of  a  turban 
on  the  head  of  the  adopted  boy.  The  fact,  however,  that 
amongst  Agarwala  Jains  in  Jaipur  State  marriage  is  no  bar 
to  adoption  is  suggestive  as  showing  that  amongst  them  the 
restrictions  imposed  by  the  Brahmnical  priests  and  prevailing 
amongst  Hindus  proper  are  not  regarded  as  binding  upon 
the  branch  of  the  Jain  community. 

Not  including  the  Jaipur  instances,  we  have  thus  establi.sh- 
ed  to  our  satisfaction  upwards  of  30  instances  of  the  adoption 
of  married  boys  amongst  the  Jains  in  the  Saharanpur, 
Muzaflarnagar,  Meenit,  Delhi  and  Karnal  districts.  The 
evidence  given  in  support  of  16  of  these  instances  is  unrebutted, 
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in  13  instances  the  adopted  sons  themselves  gave  evidence 
in  proof  of  their  adoption  and  showed  that  they  had  got  the 
property  of  their  adoptive  fathers.  In  5  instances  either  the 
adoptive  or  the  natural  father  gave  evidence  in  support  of 
the  adoption. 

The  proof  in  some  instances  is  stronger  than  in  others,  but 
we  think  that  in  all,  with  the  exception  of  those,  which  we 
have  rejected  as  not  satisfactorily  proved,  it  is  sufficient  to 
satisfy  an  unprejudiced  mind  beyond  reasonable  doubt. 

The  number  of  instances  so   proved  is   remarkable  in    view 
of  the   smallness   of  the   Jain   population    in    this   province. 
Ordinarily   unmarried    boys  would  be  selected  for  adoption, 
the  choice  of  a  married  boy  being  the  exception.     We  point- 
ed out  in  Manohar  Lai  v.  Banarsi  Das  that  there  is  no  restric- 
tion in  the  matter  of  age  to  be  found  in  Manu  or  the  Smritis 
and  that  the   adoption  of  a  married    man  of  whatever   age  is 
not  forbidden  by  the  Mitakshara  and  that  there  is  no  religious 
significance  attached  by  the  Jains  to  adoption.     It  is  not  the 
case  of  the  plaintiff,    respondent  that   the   rules  of  orthodox 
Hindus  in  the  matter  of  adoption  are   applicable  to  the  Jains. 
This  case  could   not  be  set  up,   seeing   that  the   ceremonies 
of  investiture  with  the  sacred  thread   and  of  tonsure  are  un- 
known to  the  Jains  and   that   adoptions   with   the  Jains  are 
purely  secular  matters  while   with   the    Hindus   proper   they 
have  a   religious  significance.     As  we   have  pointed  out  their 
Lordships  of  the  Privy  Council  exposed  the   infirmity  of  the 
fundamental    proposition   laid  down   by  Mr.  Justice  MiTTER, 
that  the   institution  of  adoption    was   an  essentially  religious 
institution.     We   have   shewn    that   in   .several     respects  the 
practice   prevailing   amongst  the  Jains,  as  regards  adoption, 
materially  differs  from  that  of  Hindus   proper.     For  example 
it  has  been  held  that  amongst  them  a  widow  is   competent  to 
adopt  without  the  sanction  of  her  husband  {Maharaj  Gobind- 
iiath  Roy  v.  Gidab  Chand, (>' )  In  Sheo  Singh  Rat  v.  Dakho ( * •  ^ 
it  was  held  that  a  sonless  widow  can   adopt  a  son  without  the 
authority  of  her  husband.    In  Lakhmi  Chand  v.  Gatto  Bai  (*  ?) 
the  authority  of  a   Jain   widow  to  make  a  .second  adoption 
on    the   death   of   the    child   first    adopted    was   established. 

(15)  [1833]  S.  D.  A.,  276.  (16)  [1878]  I.  L.  R.,  I  All,  688. 

(17)  [1886]  I.  L.  R.,  8  All,  319. 
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Again  it  has  been  held  that  a  Jain  widow  may  adopt  a  daughter's 
son.     In   Bombay,  indeed,  it  was  held  that  according  to  the 
Hindu   Law   in  foree  in  that   Presidency  the  adoption  of  a 
married  Asagothra  Brahman   was    not   prohibited   (Dharma 
Dagiiw  Ram  Krishna  Chimnaji  {}  ^),     It  is  only  when  we 
come  to  comparatively   modern  works  such  as  the  Dattika 
Mimansa  and   Dattika  Chandrika  that  we   find   restrictions 
imposed  on  adoption.      These  restrictions  were  undoubtedly 
the  works  of  the  Brahmanical   priests  of  later  times.     Their 
Lordships  of  the  Privy  Council  in  the  case  of  Radha  Mohun 
V.  Hardai  Bibt,  to  which  we  have  already  referred,  pointing  to 
the  antiquity  of  the  Smritis  as  compared  with   the   Dattika 
Mimansa  and    Dattika  Chandrika,  observe  that  they  "had 
occasion  in  a  late  case  to  dwell  upon  the  mixture  of  morality, 
religion,  and  law  in  the  Smritis.     Rao  Balwant  Singh  v.  Rani 
Kishori  i}^).     They  had  to  decide  whether  a  .  prohibition  on 
alienation  of  property  away  from   a  man's  family,  certainly 
based  on  religious  grounds,   had   a  purely  religious  or  also  a 
legal    bearing."      They    then   said  : — **  All    these  old    text 
books  and   commentaries   are    apt   to   mingle   religious  and 
moral    considerations,    not    being    positive    laws,   with   rules 
intended  for  positive   laws.       In   the   preface   to  his  valuable 
work    on    Hindu    Law,    Sir   William   Macnaghten    says : — it 
by  no  means  follows  that  because  an   act   has   been    prohibit- 
ed, it  should    therefore   be   considered  as  illegal.       The  dis- 
tinction   between    the   ''vinculum  juris''   and  the  '' vinailum 
purdoris''  is  not    always  discernible.       They   now   add  that 
the  further  study  of  the  subject  necessary  for  the  decision  of 
these  appeals  has  still  more  impressed  them  with  the  necessity 
of  great  caution  in  interpreting  books  of  mixed  religion,  mora- 
lity, and  law,  lest  foreign  lawyers  accustomed  to  treat  as  law 
what  they  find  in  authoritative  books  and  to  administer  a  fixed 
legal  system,  should   too  hastily  take  for  strict  law  precepts, 
which  are  meant  to  appeal  to  the  moral  sense  and  should  thus 
fetter  individual  judgments  in  private  affairs,  should  introduce 
restrictions  into  Hindu  society  and  impart  to  it  an  inflexible 
rigidity  never  contemplated  by  the  original  law  givers. "     This 
is  weighty  and   suggestive  language.     Again  treating  of  the 

(18)  [1885]  I.  L  R.,  10  Bom.,  80. 
19}  [1897]  L  R.,  25  I.  A.,  69. 
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weight  to  be  attached  to  the  Dattika  Mimansa  and  Dattika 
Chandrika,  their  Lordships  at  page  474,  referring  to  the  view 
expressed  by  Knox,  J.,  that  the  authority  of  these  works 
was  open  to  examination,  explanation,  criticism,  ^/r.,  while  not 
accepting  this  view  observe  that  "  so  far  as  showing  that  caution 
is  required  in  accepting  their  glosses  where  they  deviate  from 
or  add  to  the  Smritis,  their  Lordships  are  prepared  to  concur 
with  the  learned  Judge."  Now  in  view  of  the  fact  that  the 
Jains  dissented  from  Hinduism  more  than  2]4  centuries  ago 
at  a  time,  when  so  far  as  the  authorities  go,  no  trace  of  the 
restriction  of  marriage  existed  in  the  matter  of  adoption  and 
seeing  that  in  primitive  times  the  practice  of  adoption  had  no 
religious  basis ;  also  in  view  of  the  fact,  which  is  admitted 
that  the  practice  of  adoption  amongst  the  Jains  is  necessarily 
unlike  that  observed  amongst  the  Brahmans  and  Vaishiyas,  as 
we  have  already  pointed  out,  it  might  be  thought  that  the  onus 
of  proving  the  existence  of  a  restriction  upon  adoption  in  the 
case  of  the  Jains  such  as  prevails  amongst  Hindus  proper 
lay  upon  the  party  making  this  assertion.  In  view  however 
of  the  ruling  of  their  Lordships  of  the  Privy  Council  that  in 
Jain  cases  it  rests  on  the  party  alleging  a  custom  or  practice 
at  variance  with  that  of  orthodox  Hindus  to  prove  his  allega- 
tion, we  have  treated  this  burden  as  one  which  lay  upon  the 
defendant  appellant.  This  onus  he  has,  in  our  judgment,  satis- 
fied and  we  remain  of  the  opinion  which  we  expressed  in 
Manohar  Lai  v.  Banarsi  Das  that  the  marriage  of  a  Jain  is  no 
bar  to  his  adoption. 

We  therefore  allow  the  appeal.  We  set  aside  the  decree  of 
the  court  below  and  give  a  declaration  that  Jambu  Prasad  was 
adopted  by  Musammat  Asharfi  Kunwar  and  that  his  adoption 
is  valid  and  we  dismiss  the  plaintiflTs  suit  with  costs  in  both 
Courts  including  fees  in  this  court  on  the  higher  scale. 

S.  Appeal  decreed. 
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SADDU 

versus 

BEHARI  SINGH.* 

Landlord  and  tenant —right  of  tenant  in  the  abadi  on  partition  between  co- 
owners— not  affected— liability  to  pay  rent— ejectment. 

A  partition  between  the  co-owners  cannot  injuriously  affect  the 
rights  which  a  tenant  possessed  before  a  partition  took  place. 

Where  under  a  partition  between  two  co-owners  the  agricultural 
holding  of  a  tenant  fell  to  the  share  of  one  co-owner  and  his  house 
in  the  Abadi  in  the  share  of  the  other  held  that  he  continued  to  hold 
the  house  site  as  an  appurtenant  to  his  holding  and  could  not  be 
ejected. 

Held^  further  that  he  was  not  liable  to  pay  rent  for  his  house  site 
to  the  co-owner  in  whose  share  his  house  had  fallen.  Panna  v. 
Nazir  Husain^  A.  W.  N.,  1902  p.  60  doubted.  Dharam  Singh  v. 
Bhoolar,  2  A.  L.  J.  R.,  588  ;  Sundar  Lai  v.  Chajjoo,  A.  W.  N.,  1901, 
p.  112,  referred  to. 

Second  Appeal  from  a  decree  of  D.  R.  Lyle  Esq.,  District 
Judge  of  Moradabad,  reversing  a  decree  of  Pandit  Mohan  Lai 
Hukku,  Munsif. 

Suit  for  ejectment 

The  plaintiff  was  a  zemindar  of  Mauza  Bharatpur  of  which 
the  defendant  was  a  tenant.  A  partition  was  effected  between 
the  zemindars  and  the  defendant's  holding  fell  in  the  mahals  of 
a  third  party,  while  part  of  the  abadi  in  which  the  defendant's 
house  was  situate  fell  in  the  mahal  of  the  plaintiff.  The  de- 
fendant continued  to  reside  in  the  plaintiff's  mahal  k^A  cultivate 
the  land  in  another  mahal.  The  plaintiff  asked  the  defendant 
to  pay  rent  for  the  site  of  the  house,  and  on  defendant  declining 
to  do  so,  sued  for  the  possession  of  the  site  of  the  house.  The 
court  of  first  instance  dismissed  the  suit,  but  the  appellate 
court  reversed  the  decree,  and  decreed  the  suit. 

Defendant  appealed. 

The  case  was  referred  to  a  Full  Bench  and  was  first  heard  by 
Knox,  A.  C.  J.,  Aikman  and  Dillon  J  J.,  who  remitted 
♦  S.  A.  961  of  1906. 
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certain  Issues  to  the  court  below.     The  lower  appellate  court 
returned  the  following  findings  of  fact,  vis: — 

(i)  that  the  defendant  was  an  occupancy  tenant  of  at  least 
40  years*  standing. 

(2)  that  he  had  been  in  possession  of  the  house  in  question 

since  the  same  period. 

(3)  that  there  was  no  evidence  of  any  contract  under  which 

the  defendant  built  the  house,  or  of  the  circumstances 
under  which  he  was  allowed  to  build  it. 

Iswar  Saran  (for  Tej  Bahadur  Sapru\  for  the  appellant. 
Having  regard  to  the  findings,  the  appellant  cannot  be  turned 
out  as  he  is  a  tenant  whose  tenancy  is  subsisting.  Partition 
between  the  land-holders  cannot  affect  the  rights  of  the  tenant. 

Dharam  Singh  v.  Bhoolar^  [1905]  2  A.L.J.R.,  588. 
What  all  the  zemindars  in  a  body  could  not  do,  could  not  be 
done  by  the  plaintiff  alone.  A  tenant  who  is  allowed  to  build 
a  house  in  the  abadi  for  his  occupation  cannot  be  turned  out 
so  long  as  he  does  not  abandon  the  village  and  maintains  the 
house.     He  cited. 

Nazir  Husan  v.  Shibba,  [1905]  I.L.R.,  27  AIL,  81. 

Raj  Niirain  v.  Bud/i  Setty  [1904]  I.L.R.,  27  All.,  338. 

Sri  Girdhariji  Maharaj  v.  Chote  Lal^  [1898]  I.L.R.,  20  All.,  248. 

Dalai  w  Bhaggu,  [1894]  I.L.R.,  16  All.,  181. 
Siindar  Lai  (with  him  Baldeo  Ram  Dave),     The  whole  ques- 
tion is  whether  the  appellant  is  entitled  to  retain  the  land  for 
ever  without  paying  us  any  rent. 

[Airman,  J.  If  the  village  had  not  been  partitioned  would 
you  have  any  right  to  recover  rent  ?]. 

[Banerji,  J.  When  he  had  been  holding  the  site  for  40  years 
as  has  been  found  in  this  case  would  there  be  no  presumption 
that  the  occupation  of  the  house  site  and  his  tenancy  of  the 
lands  cultivated  by  him  are  parts  of  the  same  transaction  ?]. 

There  is  no  presumption  of  law  one  way  or  another.  It  can 
not  be  presumed  that  the  site  of  the  house  and  the  cultivator^- 
land  were  granted  under  one  common  contract.  This  allega- 
tion, like  any  other  must  be  proved  by  the  party  who  makes  it. 
The  defendant  pays  rent  for  the  cultivatory  holding  to  the  ze- 
mindar who  now  owns  that  land,  but  pays  nothing  for  the  use 


Digitized  by 


Google 


VOL.  V.j 


HIGH  COURT. 


239 


of  our  land.  If  both  were  held  under  the  same  contract  fur  pay- 
ment of  one  rent,  the  portion  of  the  rent  paid  for  the  use  of  the 
site  of  the  house  would  have  been  allocated  to  the  plaintiff. 
This  is  not  so.  He  is  only  a  licensee  of  the  site  of  the  house,  and 
the  license  has  been  legally  countermanded  in  this  case.  Where 
the  contract  broke  up  and  the  house  site  went  to  one  man  and 
the  village  site  to  another,  the  ruling  in 

Pannti  v.  Nazir  Husain^  L*902]  A.  W.  N.,  60. 
would  apply. 

If  he  was  a  licensee,  as  I  submit  he  was,  he  can  be  turned 
out  at  our  pleasure.  He  has  not  proved  any  contract  and  it 
must  be  assumed  that  he  is  a  licensee. 

Iswar  Saratiy  was  not  heard  in  reply. 

The  following  judgments  were  delivered  : — 

Knox,  J. — I  agree  with  the  view  taken  by  my  learned 
brother  Banerji  and  also  in  the  order  proposed  by  him.  As 
pointed  out  by  him  in  his  judgment,  the  learned  advocate 
for  the  respondent  based  much  of  his  argument  upon  the 
case  of  Panni  v.  Nazir  Hnsuin  (').  I  was  one  of  the  Judges, 
who  decided  that  case  and  as  the  result  of  the  further 
argument  addressed  to  us  in  this  case,  I  think  that  the 
view  taken  in  that  appeal  is  open  to  question.  It  will,- 
hoA'ever,  bs  sufficient  to  consider  this  when  a  case  similar 
to  that  arises.  In  the  present  case,  as  pointed  out  by  my 
brother  Ban  ERJI,  the  occupation  of  the  house  by  the  defendant 
is  to  his  agricultural  holding,  and  so  long  as  the  holding  subsists, 
he  is,  in  the  absence  of  any  provision  to  the  contrary, 
entitled  to  occupy  th^  house  until  the  aj^ricultural  holding 
is  determined. 

Banerji,  J. — The  suit,  which  has  given  rise  to  this  appeal, 
was  brought  by  the  respondent,  who  is  one  of  the  zamindars 
of  the  village  Bharatpur,  a  hamlet  of  Daribal,  for  the  eject- 
ment of  the  api>ellant,  Saddu,  from  the  site  of  his  dwelling 
house  and  for  a  decree  directing  him  to  remove  the  materials 
of  the  house  or  to  receive  compensation  for  the  value  of 
those  materials.  The  house  is  situated  in  a  portion  of  the 
abadi  of  the  village  which  has  fallen  into  the  share  of  the 
plaintiff*  by  partition.  The  defendant  cultivates  land  in 
(I)  [1902]  A.W.N.,  60. 
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another  inahal  of  the  same  village,  under  a  diflferent  proprie- 
tor. The  plaintiff  seeks  to  eject  him  from  his  house  on 
the  ground  that  he  refuses  to  pay  ground  rent  for  the  site 
of  the  house.  The  court  of  first  instance  dismissed  the  suit, 
but  the  lower  appellate  court  has  reversed  the  decree  of  that 
court.     The  defendant  has  preferred  this  appeal. 

The  learned  Judge  of  the   Court  below   has   found   upon 
issues  referred  to  him  that  about  30  years  ago,  that  is,  about 
the  year  1877,  the  village  lands   and   sites   were  divided   by 
perfect  partition   into   inahals,   namely,   mahal  Chunni  and 
mahal  Har  Sukh  ;  that  at  the  time  of  that  partition,  the  site  of 
the  house  occupied  by  the  appellant  was  allotted  to  mahal 
Har  Sukh,  while  the  land  cultivated  by  him  was  allotted   to 
mahal  Chunni   and   that   tnahal  Har   Sukh  belongs  to  the 
plaintiff,  and  the  other  mahal  to   another  proprietor.     The 
learned  Judge  has   further   found  that  before  this  partition, 
the  house  occupied  by  the  defendant  was   erected,   and   the 
land   now   in   his   cultivation  was  held  by  his  predecessor  in 
title  ;  that  the  defendant  and   his   predecessor  in   title   have 
occupied   the  house   in   dispute   for  at  least  forty  years,  and 
that  they  have  been  the  tenants  of  the  land   cultivated   by 
them  for  at  least  that  period.     The  learned  Judge  also  holds 
that  although  there  is  no  direct  evidence  that  the  site  of  the 
house  was  occupied  as  part  of  the  contract  of  tenancy,  it  may 
reasonably  be  presumed  that  the  predecessor  of  the  defend- 
ant  was   permitted    by   the   zemindar  to  occupy  the  site  to 
enable  him  to  carry  on  his  cultivation.     Upon  these  findings 
which   must   be  accepted   in   this  appeal,  it  is  clear  that  the 
house  of  the  defendant  is   appurtenant  to   his   agricultural 
holding.    So  long,  therefore,  as  that  holding  subsists,  he  is  not 
liable  to  be  evicted  from  his  house.     It   is   true   that   since 
the   partition   of  the  village,  he  holds  his  agricultural  holding 
under  a  different  proprietor  from  the  owner  of  the  abadi  in 
which   his  house  lies,  but  a  partition  between  co-owners  can- 
not injuriously  affect  the   rights   which   he   possessed   before 
the  partition  took  place.     This  was  the  view  held  in  Dharatn 
Singh  V.  Bhoolar  (*).     The  learned  advocate,  for  the   respon- 
dent has  referred   us   to  two  rulings  of  this  court  which  he 
contends  support  the  case  of  the  respondent.     Those  are  the 
(i)[i905]2A.L.J.R.,  588. 
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cases  oi  Sundar  Lai  v.  Chajfu  (*),  and  Panna  v.  Nazir  Husain 
(*).  The  first  case,  is  clearly  distinguishable  from  the  pre- 
sent. In  that  case,  a  tenant  had  his  dwelling  house  in 
one  village  and  his  cultivatory  holding  in  another.  It  was 
found  that  he  held  the  land  occupied  by  his  dwelling  house  as 
a  licensee  from  the  plaintiff.  It  was  held  that  the  license 
could  be  and  had  been  revoked.  The  other  ruling  is,  no  doubt, 
to  some  extent  in  favour  of  the  respondent  But  with  great 
respect  I  feel  myself  unable  to  follow  it.  That  was  a  suit  by 
the  zemindar  to  eject  certain  agricultural  tenants  from  the  site 
of  their  houses  in  the  abadi  on  the  allegation  that  they  were 
trespassers,  and  had  recently  built  on  land  which  had  lapsed  to 
the  zemindar.  It  was  found  that  the  allegation  of  trespass  was 
false,  and  that  the  houses  in  dispute  had  been  built  about  25 
years  before  suit  with  the  implied  permission  of  the  then 
zemindars  at  a  cost  of  at  least  Rs.  300.  It  was  held  that  the 
defendants  were  not  tenants  of  the  land  on  which  their  houses 
stood,  and  that  they  were  not  even  licensees.  If,  as  found,  in 
that  case,  the  defendants  built  their  houses  with  the  implied 
permission  of  the  zemindars,  I  fail  to  see  why  they  could  not 
be  regarded  as  licensees.  The  grant  of  a  license  may  be 
express  or  implied  from  the  conduct  of  the  grantor ;  (Section 
54,  Act  No.  V  of  1882),  and  if  there  was  an  implied  grant,  by 
the  owner  of  a  right  to  do  something  on  his  property  which 
would,  in  the  absence  of  such  right,  be  unlawful,  the  right  so 
granted  would  be  a  license  (Section  52).  In  the  present  case, 
however,  the  defendant  is  not  a  licensee  merely  of  the  site  of 
his  house.  He  holds  it  as  an  appurtenant  to  his  agricultural 
tenancy,  and  cannot  be  ejected  during  the  existence  of  his  ten- 
ancy. I  would  allow  the  appeal,  set  aside  the  decree  of  the 
court  below,  and  restore  that  of  the  court  of  first  instance  dis- 
missing the  suit  with  costs. 

AlKMAN,  J. — I  agree  with  my  learned  colleagues  in  thinking 
that  this  appeal  must  succeed. 

The  appellant  is  an  occupancy  tenant  in  the  village  of  Dhari- 
bal.  In  a  partition  made  at  the  instance  of  the  co-sharers,  his 
agricultural  holding  fell  to  one  co-sharer,  whilst  the  site  of  the 
house  in  which  he  and  his  predecessors  in  title  had  lived  for  at 

(2)  [1901]  A.W.N.,  42. 

(3)  [1902]  A.\V.N.,  60. 
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least  forty  years,  fell  to  the  lot  of  another  co-sharer,  namely, 
the  plaintiff  respondent.  The  latter  demanded  ground  rent 
from  the  appellant  for  the  site  of  the  house,  and  on  the  appel- 
lants refusal  to  pay,  instituted  the  suit  out  of  which  this  appeal 
arises,  asking  that  the  defendant  be  ejected  from  the  site,  and 
ordered  to  remove  the  materials  of  the  house  within  a  time  to 
be  fixed  by  the  court,  or  that  the  plaintiff  may  be  given  pos- 
session of  those  materials  at  a  price  to  be  fixed  by  the  court. 
The  Munsif  dismissed  the  suit.  On  appeal,  it  was  decreed  by 
the  District  Judge.  The  defendant  comes  here  in  second 
appeal. 

It  is  clear  that  the  demand  of  the  plaintiff  for  ground  rent 
was  not  based  on  any  contract  to  pay  ground  rent.  The 
amount  of  rent,  which  the  plaintiff  demanded,  was,  it  is  true, 
not  a  large  amount,  but  it  was  an  amount  arbitrarily  fixed  by 
him.  In  my  opinion,  the  onus  lies  on  him  to  prove  that  he  is 
entitled  to  demand  ground  rent  from  the  defendant,  and  this 
he  has  failed  to  discharge. 

It  may,  I  think,  be  taken  as  settled  law,  that  before  the  parti- 
tion, the  zemindars  as  a  body  could  neither  have  demanded 
ground  rent  from  the  defendant  or  his  predecessor  in  title,  nor 
have  ejected  him  from  his  house,  and  I  fail  to  see  how  by 
effecting  a  partition  amongst  themselves,  they  could  acquire  a 
right  which  they  did  not  previously  possess,  when  the  village 
was  undivided.  This  view  is  in  accordance  with  that  expressed 
by  Blair,  J.  in  Dharam  Singh  v.  Bhoolar  (*),  which  decision, 
was  affirmed  in  Letters  Patent  Appeal. 

If  the  view  adopted  by  the  learned  District  Judge  were 
approved,  it  would  place  in  the  hands  of  zemindars  a  powerful 
weapon  against  their  tenants,  and  would  go  far  to  nullify  all 
the  enactments  of  the  Legislature  for  securing  fixity  of  tenure 
to  agricultural  tenants. 

I  may  add  that  I  entirely  agree  with  my  brother  Banerji  in 
his  observation  regarding  the  case  Panna  v.  Naztr  Husain  (*) 
relied  on  by  the  learned  advocate  for  the  respondent  With 
all  respect  for  the  learned  Judges,  who  decided  that  case, 
I   do  not  think  the  decision  was  right. 

(1)  [1905]  2  A.  L.  J.  588.  (2)  [1902]  A.  W.  N.,  60 
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The  order  of  the  court.     The  appeal  is  decreed,   the  decree 

of  the  court  below  is  set  aside  and  that  of  the  court  of  first 

instance  restored  with  costs  both  here  and  in  the  court  below. 

X.  Appeal  decreed. 
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MUNIR-UN-NISA  and  othkrs 

versus 

AKBAR  KHAN.* 

Ltmitation  Act  (XV  of  1877)^  article  j-t^—Unpaui  vendor^ s  Hen- 
Statutory  charge—  Transfer  of  Property  Act  (IV  of  1882)^  section  jj— 
Payment  of  prior  incumbrance  by  vendee— Liability  of  vendee, 

A  claim  by  a  vendor  for  the  enforcement  of  payment  of  purchase 
money  by  sale  of  the  purchased  property  is  a  statutory  charge 
differing  from  the  lien  which  an  unpaid  vendor  in  equity  possesses 
for  the  recovery  of  the  balance  of  his  purchase  money.  The  articles 
of  Limitation  applicable  to  such  a  suit  is  132  and  not  1 1 1.  Har  Lai 
v.  Muhamdi^  I.  L.  R.,  21  All,  454  ;  Rama  Krishna  v.  Subrahmania^ 
1.  L    R.,  29  Mad.,  305,  approved  and  followed. 

Second  Appeal  against  the  decree  of  L.  M.  Stubbs  Esq., 
District  Judge  of  Saharanpur,  modifying  a  decree  of  Babu 
Nihal  Chandra,  Subordinate  Judge. 

Suit  for  sale  upon  a  mortgage. 
The  material  facts  appear  from  the  judgment. 
The  court  below  decreed  the  suit. 
Defendant  appealed. 

Gokul  Prasad  {ioT  B,  E,  O' Conor  and  Ishaq  Khan),  for  the 
appellants,  relied  on  the  following  cases. 

Harlalv,  Muhamdi,  [1899]  '•  L.  R.,  21  All.,  454. 
Chand  Mai  v.  Angan  Lai,  [1891]  A.  VV.  N.,  130. 
Vir  Chand  w.  Kumaji,  [1892J  L  L.  R.,  18  Bom.,  846. 
Chunni  Lai  v.  Bai  fethiy  [1897]  I.  L.  R.,  22  Bom.,  846. 
Webbv,  Macpherson,  [1903]  L  L.  R.,  31  Cal.,  57. 

A.  E,  Ryves  (with  him  Abdul  Raoof  and  Tei  Bahadur 
Sapru\  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 
*  S.  A.  990  of  1 906 
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[A.  L.  J.  k. 

Stanley,  C  J. — This  appeal  arises  out  of  a  suit  brought 
by  a  vendor  to  enforce  payment  of  the  balance  of  his  purchase 
money  by  sale  of  the  purchaseJ  property.  The  main  question 
raised  in  the  appeal  is  whether  or  not  article  1 1 1  of  schedule 
11  to  the  Limitation  Act  or  article  132  is  applicable  to  the 
case.  Article  1 1 1  provides  for  a  suit  brought  by  a  vendor  of 
immoveable  propert)*  to  enforce  his  lien  for  unpaid  purchase 
money,  and  the  period  given  for  the  institution  of  a  suit  under 
that  article  is  three  years.  Article  132  provides  for  a  suit  to 
enforce  payment  of  money  charged  upon  immoveable  pro- 
perty, the  period  allowed  for  the  institution  of  such  a  suit 
being  12  years.  It  is  admitted  that  if  article  1 1 1  is  applicable 
to  this  case,  the  suit  is  barred  ;  but  it  article  132  applies,  the 
suit  has  been  brought  within  time. 

The  respondent's  case  is  that  the  suit  is  not  a  suit  to  enforce 
a  lien  within  the  meaning  of  article  1 1 1  but  is  a  suit  to 
enforce  a  statutory  charge  created  by  section  55  of  the 
Transfer  of  Property  Act.  The  courts  in  this  country  have 
taken  varying  views  upon  this  question,  the  Bombay  High 
Court  holding  that  article  132  was  the  article  applicable  to  a 
case  of  the  kind,  whilst  until  quite  recently  the  Madras  High 
Court  held  that  the  article  applicable  was  article  iii.  In 
this  High  Court  there  were  also  conflicting  decisions.  In  the 
case  o{  Buldeo  Pet  shad  \\  Jit  Singh  {^),  Edge,  C.  J.,  and 
Tyrrell,  J.,  held  that  article  1 1 1  was  applicable.  But  in 
a  later  case,  we  find  in  a  carefully  considered  judgment, 
delivered  by  the  late  Sir  Arthur  Strachey,  the  Court 
consisting  of  himself  and  Banerji,  J.,  a  ruling  that  arttcle 
132  applied.  This  was  the  case  of  Har  Lai  \\  Muhamdi 
f*).  In  a  recent  case  in  the  Madras  High  Court,  Rama 
Krishna  Ayyar\.  Suhrahmania  Ayyari}),  the  question  was 
again  considered,  and  in  view  of  a  statement  of  the  law  by 
their  Lordships  of  the  Privy  Council  in  a  recent  case,  to  which 
we  shall  presently  refer,  the  Court  held,  over-ruling  the  pre- 
vious decisions,  that  ^irticle  132  was  the  article  applicable  to  a 
suit  of  the  kind.  The  case,  to  which  the  learned  Judges  in 
that  case  referred,  is  the  case  of  Webb  v.  Macpherson  (*;.  In  that 
case,  their  Lordships  at  pages  71  and  72  referred  to  section  55 

V I)  [1891],  A.  \V.  N.,  130.  ^3;  L»905J,  I-  L.  R.,  29  Mad.,    305. 

2)  [1899],  1.  L.  K.,21  All.,454.  4)[i903].  I.  L  R.,  31  Cal.,  57 
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of  the  Transfer  of  Property  Act,  which  provides  that  "  in  the 
absence  of  a  contract  to  the  contrary  ♦  ♦  ♦  ♦  ♦  the  seller  is 
entitled,  where  the  ownership  of  the  property  has  passed  to 
the  buyer  before  payment  of  the  whole  of  the  purchase  money, 
to  a  charge  upon  the  property  in  the  hands  of  the  buyer  for 
the  amount  of  the  purchase  money,  or  any  part  thereof, 
remaining  unpaid,  and  for  interest  on  such  amount  or  part." 
A  number  of  English  authorities  were  cited  to  their  Lordships 
in  that  case,  and  dealing  with  these  authorities,  they  observed 
at  page  72 : — "  No  doubt  English  cases  might  be  useful  for 
the  purpose  of  illustration,  but  it  must  be  pointed  out  that  the 
charge,  which  the  vendor  obtains  under  the  Transfer  of 
Property  Act,  is  different  in  its  origin  and  nature  from 
the  vendor's  lien,  given  by  the  Courts  of  Equity  to  an 
unpaid  vendor.  That  lien  was  a  creation  of  the  Court 
of  Equity  and  could  be  modified  to  the  circumstances  of 
the  case  by  the  Court  of  Equity.  But  in  the  present  case,  there 
is  a  statutory  charge.  The  law  of  India,  speaking  broadly, 
knows  nothing  of  the  distinction  between  legal  and  equitable 
property  in  the  sense  in  which  that  was  understood,  when 
Equity  wat  administered  by  the  Court  of  Chancery  in  England, 
and  the  Transfer  of  Property  Act  gives  a  statutory  charge 
upon  the  estate  to  an  unpaid  vendor  unless  it  be  excluded  by 
contract.  Such  a  charge,  therefore,  stands  in  quite  a  different 
position  from  a  vendor's  lien."  In  view  of  this  language  of 
their  Lordships,  it  appears  to  us  that  we  must  take  it  as 
settled  that  a  claim  such  as  that  referred  to  in  the  present 
case  for  the  enforcement  of  the  payment  of  purchase  money 
by  sale  of  the  purchased  proi^rty  is  a  statutory  charge  differ- 
ing from  the  lien  which  an  unpaid  vendor  in  equity  possessed 
for  the  recovery  of  the  balance  of  his  purchase  money,  and 
that,  therefore,  the  article  of  the  Limitation  Act  applicable  to 
this  suit  is  article  1 32. 

A  minor  question  which  has  been  raised  in  the  appeal  is 
that  the  suit  having  been  dismissed  as  regards  one  of  the 
defendants  Nazir  Husain,  he  should  have  been  exempted 
from  the  payment  of  costs.  In  view,  however,  of  the  relation- 
ship of  Nazir  Husain  to  the  vendee,  this  is  not  a  case  in  which 
wc  should  interfere  with  the  decision  of  the  court  below  on 
the  question  of  costs. 
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The  only  other  remaining  question  which  has  been  brought 
to  our  notice  is  the  following,  namely,  it  is   alleged   by   the 
vendee   that   she   paid  in  respect  of  prior  incumbrances  upon 
the  purchased  property  a  considerable  sum  of  money,  exceed- 
ing,  we  are  told,  the  balance  of  the  purchase  money  due  by 
her,  and  she  claims  a  right   to   set   off  the   money,   so  paid, 
against   a   like  amount  of  the  purchase  money.     The  deed  of 
purchase   has   been    translated    for    us   and    so    far    as    we 
can    gather    there  is    no   provision   in    it     that  the   vendee 
should    be   liable   to  pay  off  subsisting  charges.     On  the  con- 
trary, the   property   appears  to   have  been  sold  free  from,  in- 
cumbrances; certainly  there  is   no  mention   of  any  existing 
incumbrances.     One  of  the  duties  of  a  vendor  as  prescribed 
by  section  55  of  the  Transfer  of  Property  Act  is  to  discharge 
amongst   other   things   all    incumbrances   on    the    property 
existing  at  the  date  of  the  sale;  except  where  the  property  is 
sold  subject  to  incumbrances.     It  therefore  appears  to  us  that 
the    vendee   is  entitled,   if  she   paid   any  prior  incumbrance, 
which   the  vendor  was  liable  to  pay,  to  set  off  the  amount  so 
paid  against  a  proportionate  part  of  the   balance,    remaining 
unpaid,  of  the  purchase  money  or  against  the  entire  balance, 
if  the  amount  so  paid  was  equal  to  or  exceeded   the   balance. 
Whether  or  not  any  money  has  been  paid  in  respect  of  prior 
incumbrances   by   the  vendee  has  not  been  ascertained.     The 
learned  District  Judge  says  in  the  course  of  his  judgment  that 
"if  it  be  found  that  the  defendant  appellant  is  entitled  to  a  set 
off  on  this  head,  it  will  be  necessary  to  have  this  point  deter- 
mined, as  the  lower  court  has  recorded   no  finding  upon  it," 
In  the  view,  which  the  learned  District  Judge  took,  he  did  not 
go  into  this  question.     We  think  he  ought   to   have   done  so, 
and   before  we  finally  determine  this  appeal,  we  must  refer 
an  issue  under  the  provisions  of  section  566  of  the   Code  of 
Civil    Procedure  for   determination   by   him.      The  issue  will 
be:— 


Whether  or  not  at  the  date  of  the  sale  to  the  vendee  appel- 
lant any  incumbrances  on  the  purchased  property  were  out- 
standing, and  if  so,  whether  the  defendant  vendee  has  paid 
any  and  if  so  what  amount  in  discharge  of  those  incum- 
brances ? 
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We  accordingly  refer  this  issue  to  the  lower  appellate  court, 
and  we  shall  ask  that  court  to  determine  it  with  the  utmost 
expedition.  The  court  will  take  such  relevant  evidence  as  the 
parties  may  tender.  On  return  of  the  finding,  seven  days  will 
be  allowed  for  filing  objections.  We  shall  reserve  the  ques- 
tion of  costs  for  the  final  hearing. 

[The  District  Ju  Ige  on  the  issues  referred  found  that  sums 
amounting  in  the  aggregate  to  Rs.  3,839-12-3  had  been  paid  by 
the  defendant,  musammat  Munir-un-nisa  in  discharge  of  prior 
incumbrances  affecting  the  property  which  she  had  pur- 
chased. The  amount  of  the  claim  of  the  plaintiff  for  unpaid 
purchase  money  being  only  Rs.  3,600,  a  balance  of  Rs.  239-12-3 
would  be  due  to  the  defendant.  The  property  affected  by 
the  incumbrances  included  other  property  than  that  sold. 
Their  Lordships,  ho.vever  held  that  the  defendant  was  en- 
titled as  against  the  plaintiff,  who  was  bound  to  discharge 
these  incumbrances  to  set  off  the  entire  amount  so  paid  by  her. 
The  plaintiff  CDuld,  if  so  advised,  realise  from  the  owners  of 
other  propertie;  who  were  liable  to  pay  up  the  incumbrances, 
the  proportionate  amount  of  the  mortgage  debt  attributed  to 
other  properties.  The  learned  counsel  for  the  appellant  having 
undertaken  to  waive  her  right  to  the  balance  Rs.  239  odd  and 
make  over  to  the  plaintiff  any  mortgage  deeds  which  she  had 
satisfied,  the  appeal  was  decreed  and  the  plaintift*s  claim 
dismissed  with  costs]. 

Appeal  decreed. 
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High  Court— Order  by  Judge  refusing  to  set  aside  an  order  sanctioning 
prosecution — Revision — Order  not  specifying  the  place  and  occasion  of 
offence — defective. 

When  a  Sessions  Judge  refuses  to  interfere  in  the  order  of  a 
Magistrate  sanctioning  prosecution,  the  High  Court  has  power  to 
call  for  and  examine  the  record  and  pass  such  orders  as  a  court  of 
appeal  could  have  passed,  under  section  195  of  the  Code  of  Criminal 

Procedure.     Kusal  \\  BadHy  A.W.N.,  1907,  p.  283;  Muthus^iVami  v. 

Veeni^  I.L.R.,  30  Mad.,  382,  referred  to. 
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Criminai-.  An  order  sanctioning  prosecution  did  not  specify  the   court   or 

other  place,   in   which   and  the  occasion  on  which  the  offence  was 

'^  •  committed,  heU^  that  the  order  was  defective. 

Serh  Mal  Application  to  revise  an  order  of  J.   L.   Johnston   Esq., 

If, 
Bhairok  Prasad.    Sessions   Judge    of  Banda,   confirming   an  order  of  Munshi 

Gada  Husain,  Magistrate  of  the  ist  Class  of  Banda. 
Application  for  sanction  to  prosecute. 

One  Binda  brought  a  charge  against  Bhairon  Prasad,  under 
section  454,  Indian  Penal  Code.  After  a  protracted  trial,  the 
Assistant  Magistrate  of  ist  Class  acquitted  the  accused. 
Serh  Mal  was  one  of  the  witnesses  for  the  prosecution  examined 
in  the  case.  Bhairon  Prasad  applied  for  sanction  to  prosecute 
Serh  Mal,  under  sections  211  and  193,  Indian  Penal  Code.  The 
Assistant  Magistrate  granted  sanction  under  section  211  but 
refused  sanction  under  section  193,  Indian  Penal  Code.  On 
appeal,  the  Sessions  Judge  confirmed  the  sanction,  under  section 
211  given  by  the  Assistant  Magistrate  and  granted  sanction, 
under  section  193  refused  by  the  Assistant  Magistrate. 

Serh  Mal  applied  to  the  High  Court  to  revise  the  order. 

C,  Dillon,  for  the  Pet  itioner.  As  regards  sanction  under  .sec- 
tion 211,  granted  by  the  Assistant  Magistrate,  and  confirmed 
by  the  Judge,  under  section  195,  Criminal  Procedure  Code, 
the  High  Court  has  power  to  interfere  under  section  439 
independently  of  section  195  of  the  Criminal  Procedure  Code. 
He  relied  upon 

Mathuswamiw  Veeni,  [1907]  I.L.R.,  30  Mad.,  384. 

Nazir  Husain  v.  Dost  Muhainmvd^  [1903]  I-  I-  R-i  26  All ,  i. 

and  Criminal  Revision  No.  612  of  1907. 
Salig  Ram  v.  Ramjilal^  ['9o6],  A.  W.  N.,  103. 

D,  C.  Banerjiy  for  the  opposite  party,  relied  upon 

Kusalx.  Badri,  [1907 J  A.  W.  N.,  p.  283. 
anci  contended  that  the  rule  laid  down  in  that  High  Court 
has  no  power  to  interfere,  when  sanction  is  granted  or  refused 
by  the  ist  Court  and  the  order  has  been  confirmed  by  the 
Judge  in  appeal  under  section  195,  Criminal  Procedure  Code. 
He  submitted  that  the  case  in  30  Mad.,  384,  was  wrongly 
decided,  and  the  case  in  I.L.R.,  26  All.,  i,  was  over-ruled  by  Full 
Bench  in  I.L.R.,  28  All,  554.  Even  if  High  Court  had  in- 
dependent power  under  section  439,  it  could  not  interfere  on 
the  merits  but  only  if  the  order  was  wrong  or  illegal. 
The  judgment  of  the  Court  was  delivered  by 


Digitized  by 


Google 


VOL.  v.] 


HIGH  COURT. 


249 


AlKMAN,  J.— A  Magistrate  of  the  first  class  in  the  Banda 
district,  on  the  application  of  one  Bhairon  Prasad,  granted 
sanction  for  the  prosecution  of  applicant  Serh  Mai,  for  an 
offence  punishable  under  section  21 1  of  the  Indian  Penal 
Code.  Serh  Mai  applied  to  the  learned  Sessions  Judge  to 
revoke  this  sanction.  The  learned  Judge  declined  to  interfere. 
Serh  Mai  then  applied  to  this  Court  in  revision,  and  the  record 
was  sent  for  under  the  provisions  of  section  435  of  the  Code 
of  Criminal  Procedure. 

The  first  question  we  have  to  consider  is  whether  the  Court 
can  interfere  in  revision.  We  have  been  referred  to  a  decision 
of  a  learned  Judge  of  this  Court  in  Kusal  and  others  v.  Baciri 
Prasad^  (*).  With  the  opening  part  of  that  judgment,  we  are 
in  full  agreement.  If  section  195  stood  alone  in  the  Code, 
we  are  of  opinion  that  this  Court  would  have  no  right  to 
interfere  in  the  case.  With  all  deference  to  the  learned 
Judges,  who  decided  the  case,  Muthuswami  Mudali  \\  Veeni 
Chetti  (*),  we  are  unable  to  hold  that  when  a  Sessions  Judge 
refuses  to  interfere  with  a  sanction  granted  by  a  Magistrate, 
under  section  195  of  the  Code  of  Criminal  Procedure,  this 
refusal  to  interfere  is  equivalent  to  the  giving  of  a  sanction 
for  the  purposes  of  the  section.  We  agree  with  what  was 
said  by  Wallis,  J.,  in  the  referring  order  in  that  case.  But 
in  the  case  of  Kusal  v.  Badri  Prasad,  the  learned  judge  went 
on  to  hold  that  in  a  case  like  the  present,  this  Court  has  no 
power  of  interference,  even  under  section  439  of  the  Code. 
With  the  utmost  respect  for  the  learned  Judge,  this  is  a  view, 
which  we  are  not  prepared  to  adopt.  It  is  a  view,  which,  so 
far  as  we  know,  has  not  been  taken  either  by  this  Court  or 
by  any  other  Court.  We  have  been  referred  to  an  unreported 
case.  Criminal  Revision  No.  612  of  1907,  which  is  similar  to 
the  present  case.  In  that  case,  the  application  for  revision 
was  admitted  by  the  same  learned  Judge,  who  decided  the  case, 
Kusal  V.  Badri  Prasad,  and  was  ultimately  granted  T^y  another 
learned  Judge  of  this  Court.  There  can  be  no  doubt  that 
section  435  gives  this  Court  power  to  call  for  and  examine 
the  record  of  a  proceeding  such  as  in  this  case  was  be- 
fore the  courts  below,  and  that  power  is  given  in  order 
that  this  court  may  satisfy  itself  of  the  correctness,  legality  or 
(I)  [1907]  A.  W.  N.,  283.        (2)  [1907]  I.  L.  R.,  30  Mad.,  382 
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Criminal.  propriety  of  any  order  passed  in  the  case.     We  do  not  think 

~^  it  could  have  been  the  intention  of  the  Legislature,  that  when 

a  High  Court  under  the  powers  conferred  on  it  by  section  435, 

ERH  i  AL        ^^ij^  j.^^  ^^^  record  of  a  proceeding,  it  can  only  express  an 

Bhairon  Prasad,    academic  opinion  as  to  the  legality  or  propriety  of  the  order, 

Aikinatty  J,         ^^^  cannot  give  effect  to  its  opinion.     Section  439,  sub-section 

(i)  provides  that  when  the  High  Court  has  called  up  a  case 

like  the  present,   it  may  in  its  discretion  exercise  any  of  the 

powers  conferred  on  a  court  of  appeal  by  section  195  of  the 

Code.     We  are  of  opinion  that  this  Court  is  thereby  vested 

with  the  power  to  deal  with  the  order  of  the  Magistrate  in  the 

same  way  as  the  Sessions  Judge  might  have  dealt  with  it,  under 

section  195  clause  (6).     We  hold  therefore  that  there  is  no  bar 

to  our  dealing  with  the  case  in  revision. 

Coming  to  the  merits  of  the  case,  we  are  of  opinion  that  the 
order  sanctioning  the  prosecution  of  the  applicant,  for  an  offence 
under  section  211  of  the  Indian  Penal  Code,  cannot  be  main- 
tained. The  order  itself  is  defective,  inasmuch  as  it  does  not 
specify  the  court  or  other  place,  in  which  and  the  occasion  on 
which  the  offence  was  committed.  We  should  not  have  been  in- 
clined to  interfere  solely  on  the  ground  of  this  omission,  but  the 
learned  Advocate  for  the  opposite  party  is  unable  to  refer  us 
to  anything  upon  the  record,  which  in  the  slightest  way  sup- 
ports the  idea  that  Serb  Mai  committed  an  offence  under  sec- 
tion 211  of  the  Indian  Penal  Code.  The  learned  Advocate,  for 
the  opposite  party  asks  us  to  treat  the  case  as  if  it  were  a  sanc- 
tion, given  for  the  prosecution  of  the  applicant,  for  the  abetment 
of  an  offence  uuder  section  211.  This  we  decline  to  do.  But 
in  order  to  save  the  applicant  from  further  proceedings,  we  feel 
bound  to  state  that  we  are  unable  to  discover  any  material, 
sufficient  to  justify  the  prosecution  of  the  applicant,  for  the 
offence  of  abetment.  We  allow  the  application,  and  revoke 
the  sanction  given  by  the  Magistrate,  on  the  2nd  of  September, 
1907,  for  the  prosecution  of  Serb  Mai  for  an  offence,  under  sec- 
tion 211,  Indian  Penal  Code. 

J}  Sanction  revokctL 
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SHER  SINGH 

versus 

SRI    RAM   AND  OTHERS.* 

Code  of  Civil  Procedure  (Act  XFV  of  1882),  section  266— Right  to  get 
profits  in  future  years  —Attachment. 

The  decree-holders  applied  for  attachment  of  profits  then  due  to 
their  judgment-debtor  from  the  lambardar  as  well  as  profits  which 
would  accrue  at  a  future  date.     Held  that  in  the  profits  of  future 
harvest,  the  judgment-debtor  had  only  a  possible  right  to  get  a  share, 
and  this  possible  right  was  not  liable  to  attachment  having  regard  to 
the  provisions  of  section  266  of  the  Code  of  Civil  Procedure.    Hari 
Das  y,  Baroda,  LL.K.,  27  Cal,  38;   (/doy  Kumari  v.    Hari  Ram, 
I.L.R-,  28  CaL,  483;  Syad  Tafizsul  Husain  v.  Raghoonath  Pershad, 
14  M.I.A.,  ^o\fones  v.  Thompson,  27  L.J.Q.B.,  234;  Webb  v.  Stenten, 
II  Q.B.,  578,  referred  to. 
Second  appeal  against  the  order    of  D.    R.   Lyle   Esq., 
District  Judge  of  Moradabad,  confirming  an  order  of  Shaikh 
Maula  Bakhsh,  Subordinate  Judge. 
Application  for  execution  of  decree. 
The  material  facts  appear  from  the  judgment. 
Tej  Bahadur  Sapru,  for  the  appellant. 

Sarat  Chandra  Chaudhri(ior  Gokul  Prasad),  for  the  respond- 
ents. 

The  cases  cite^  are  all  referred  to  in  the  judgment. 
The  judgment  of  the  Court  was  delivered  by 
AlKMAN,  J. — The  respondents,  decree-holders,  in  execution 
of  a   money   decree,   which   they  had  against  the  appellant, 
applied  for  the  attachment  of  the   profits,   which   were   then 
due   to   him  from  the  lambardar  of  the  village  on  account  of 
the /^A^r// harvest  of  13 13  Fasli,  and  also  for  the  attachment 
of  the  profits,  which  would  become  due  to  him,  but  were  not 
due  at  the  time  of  the   attachment   on   account  of  the   rabi 
harvest  of  the  same  year.     The  judgment-debtor  objected. 
His  objections  were  over-ruled  by  the  court  of  first  instance, 
whose   decision   was   affirmed   by  the  learned  District  Judge. 
*  E.S.A.,  1213  of  1906. 
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The  judgment-debtor   comes   hire   in    second   appeal.      The 
learned   advocate,   for   the   appellant,   confines  his  appeal  as 
to   the  question  as  to  the   right  to  attach   the   rabi  profits. 
In  support  of  his  appeal,  he  relies  on  the  cases,  Hari  Das 
Acharjia   Choivdhry   v.    Baroda    Kishore  ('),    Udoy   Kuman 
Ghatwalin   v.  Hari  Ram  Shaha  (').     These   cases   are   not 
exactly  on  all  fours  with  the  present,  but  there  are  observ- 
ations in  the  judgments,  which  are  in  favour  of  the  appel- 
lant.    Reliance  is  also  placed  on  the  decision  of  the    Privy 
Council,  in  Syad  Tuffuzsul  Hossein  Khan,  v.  Rughoonath  Per- 
shad,  (*).     We  have  referred  to  various  English  authorities 
and  these  too  support  the  appellant's  contention.     In  the  case, 
Jones  V.    Thompson  (*),   it  was  held  that  the  mere  fact  that  it 
is  most  probable  that  there  will  be  a  debt  is  not  sufficient. 
There  must  be  an  actual  debt.  On  this  principle  it  appears — Sec 
the  case,  Webb  v.  Stenton{^)—t\\d\,  the  English  Judges  refuse 
to  make  orders  attaching  rent  before  it  becomes  due.     In  the 
case  of  rabi  profits,  here  it  is  quite  clear  that  there  was  no 
existing  debt,  there  was  a  mere  possibility  that  there  might  be 
money  due  to  the  judgment-debtor  for  profits  when  the  account 
for  rabi  harvest  were  made  up.     In  our  opinion,  this  possible 
right  of  the  judgment-debtor  was  not  liable  to  attachment, 
having  regard  to  the  provisions  of  section  266  of  the  Code  of 
Civil   Procedure.     Reference  was   made  in  the  course  of  the 
argument  to  attachment  of  salaries  not  yet  due  ;  but  for  these 
special  provision  is  made  in  the  section.     We  allow  the  appeal 
so  far  as  it  relates  to  the  attachment  of  the  profits  of  the  rabi 
harvest  of  1 3 1 3   Fasli,  and  we  set  aside  the  attachment  of  the 
right  to  recover  those  profits.    In  other  respects,  the  appeal  fails. 
Havin;]^  regard  to  the  result,  we  direct  that  the  parties  bear 
their  own  cost  here  and  in  the  courts  below. 

Decree  modified. 
(0  [1899J  I.  L.  R.>  27  Cal.,  38.  (2)  [1901]  I.  L.  R.,  28  Cal,  483- 

(3)  [1871]  14  M.  I.  A.,  40.  (4)  27  L.  J.  Q.  B.  D.,  234. 

(5)  11  Q.  B.  D.,  518  at  523. 
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TUm  RAM 
versus 
IZZAT    ALI    AND   OTHERS.* 

Code  of  Civil  Procedure  (Act  XIV  of  1882)^  sections  jioA,^3i/^j?o — 
Governifunt  rule  /y(XIl) — Person  whose  immoveable  property  hiis 
been  sold — One  co-sharer — right  to  afiply-^ deposit  by  one  co-sharer^ 
pending  an  application  to  set  aside  the  sale. 

One  of  several  co-sharers  of  property  which  has  been  sold,  is  a 
**  person  whose  immoveable  property  has  been  sold  within  the  mean- 
ing of  section  310A,  Civil  Procedure,  and  has  a  right  to  apply  to  set 
aside  the  sale  and  that  it  is  not  necessary  to  join  all  the  co-sharers 
in  the  application. 

When  a  deposit  is  made  by  one  of  the  co-sharers,  it  is  the  duty  of 
the  Collector  to  pass  an  order  setting  aside  the  sale  and  the  fact 
that  an  application  by  the  other  co-sharer  to  set  aside  the  sale  on 
the  ground  of  material  irregularity,  under  section  31 1  was  pending  is 
no  bar  to  the  making  of  the  deposit  and  getting  the  sale  set  aside 
on  that  ground. 

Net  Lall  v.  Sheikh  Kareem  Pux,  I.  L.  R.,  23  Cal,  686,  Paresh 
Nath  V.  Nabo  Gopal^  I.  L.  R.,  29  Cal,  I,  referred  to 
First  appeal  against  the  decree  of  H.  David   Esq.,   Sub- 
ordinate Judge  of  Meerut. 
Suit  to  confirm  a  sale. 
The  court  below  dismissed  the  suit. 
Plaintiff  appealed. 

Moti  Lai  Nehru  (with  him  /.  A^.  Ckandri),  for  the  appellant. 

Sundar  Lai,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.   J. — The   matters,    which   have   led  to   this 

appeal,  are  shortly  as  follows : — One  Muttan  Singh  obtained  a 

decree  for  sale  on  a  mortgage  made  by  the  defendants,  and  in 

execution  of  that  decree  had   the  property  put  up  for  sale. 

Part  of  the  property  was  non -ancestral,  and  this  portion  was 

sold  by  the  civil   court.     The  remainder  being  ancestral,  the 

sale   of  it  was  transferred   to  the  Collector.     On  the  20th  of 

September,  1904,  the  Collector  sold  this  portion  to  the  plaintiff 

for  a  sum  of  Rs.  25,<X)0.     On  the   5th  of  October,  1904,  Izzat 

All,  one  of  the  co-owners  of  the  property,  filed  an  objection  to 

the  sale  alleging   material   irregularities   in   its   conduct  and 

"*  F.  A.  99  of  1 906. 
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consequent  loss  of  a  substantial  nature,  and   praying  that  the 
sale  should   be  set  aside  under  Rule  17  (XII).     On  the  19th 
October  following,  one  of  the  defendants  Abdul  Hai,  also  a 
co-owner  applied  to  the  Collector  under  Rule  17  (XIII)  to 
have  the  sale  set  aside,  depositing  at  the  same  time  in  court 
a  sum  equal  to  5   per  cent  of  the  purchase  money  and  also 
the  amount  of  the  decree.     His  application  was   rejected  by 
the  Collector,  on  the  nth  of  November,  1904,  on  the  ground, 
so  far  as  we  understand  the  order,  that  there  was  pending  an 
application  by   Izzat  Ali,  to  have  the   sale  set  aside  on  the 
ground  of  material   irregularity  in   the  conduct  of  it.     The 
Collector  seems  to  have  held  that    Abdul    Hai,  one  of  the 
owners  of  the  property  could  not  apply  under  Rule  17  (XI 1 1  A), 
so  long  as  there  was  pending  an  application   on  the  part   of 
another  co-owner  under  Rule    17  (XII).     In    his   order   the 
Collector  says  "  It  has  been  urged  that  he  />.,  Abdul  Hai,  is 
only  a  mortgagor  under  the  second  mortgage  represented  by 
the  amount  of  Rs,  2,234-8-0,  and  that  Izzat  Ali  is  a  mortgagor 
under  the  first   mortgage  also  represented  by  the  amount  of 
Rs.  24,632,  that  they  are  therefore   different   persons.     I  am 
unable  to  accept  this  contention.     They  are  both  judgment- 
debtors  and  originally  joint  defendants  in  the  suit,  and  I  hold 
that  Abdul  Hai  is  not  entitled  to   make  the  application  under 
section   3 10 A,  unless  the  application    under   section    311    is 
withdrawn".     He,  therefore,  as   the  application    of  Izzat  Ali 
had  not  been  withdrawn,  rejected  the  application  of  Abdul  Hai. 
We  do  not  profess  to  understand  exactly  the  meaning  of  the 
language  used  by  the  Collector,  but  we  take  it  that  he  refused 
the  application  of  Abdul  Hai  on  the  ground  that  he  alone  was 
not  a  person  who  could  apply  under   Rule  17  (XIIIA).     We 
may  point  out  that  by  oversight  he  cited   in    his  order  section 
310A,  and  section  31 1  of  the  Code  of  Civil  Procedure  instead 
of  Rule  17  (XIII)  and  17  rXIIIA)  of  the  Rules  of  Govern- 
ment passed  under  section  320.     .\n   appeal    was  preferred  to 
the  Commissioner  of  Meerut   Division  with    the  result   that 
allowing  the  appeal,  he  set  aside  the  order  confirming  the  sale. 
In  consequence  of  this  order  the  present  suit  was  instituted. 

The  rules  to  which  we  have  referred  are  rules  framed  by 
the  Local  Government,  under  section  320  of  the  Code  of  Civil 
Procedure,  for  regulating  the  sale  of  ancestral  lands  by  the 
Collector.     Rule  17  (XIIIA)  corresponds   with  section  310A 
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of  the  Code,     The  court  below  dismissed  the  plaintifl's  suit  Civir. 

and  hence  this  appeal.  ~^ 

It   was   argued   before   us  at  considerable  length  that  no  

appeal  lay  from  the  Collector's  order  to  the  Commissioner  but  v. 

in  the  view  which  we  take  of  the  case,  it  is  unnecessary  to  Izzat^i.i 

determine  this  question.     It  appears  to  us  that  when  Abdul        Stanley,  C.  J. 
Hai  deposited  the  money  required  to  be  deposited  under  the 
rule  in  question,   the  Collector  was  bound  to  pass  an  order, 
setting  aside  the  sale  and  had  no  option   in  the   matter.     The 
language  of  the  rule  is  as  follows  : — 

"  If  such  dejx)sit  is  made  within  30  days,  the  Collector  shall 
pass  an  order  setting  aside  the  sale'\     But  it  is  said   that   the 
proviso  to  the   section   justified  the   Collector  in    passing  the 
order   now   impeached.     That    proviso     is   that   if  a    person 
applies    under   Rule    17    (XII)  to   set    aside  the   sale  of  his 
immoveable  property,  he  shall    not   be   entitled  to   make   an 
application    under   this  Rule,  (that  is  Rule  17  (XII I  A).     The 
contention  is  that  inasmuch  as  Izzat  AH,  one  of  the  co-owners 
made  the  application  to  which  we  have  referred  under  Rule  17 
(XII),  Abdul  Hai  could  not  in  view  of  the    language  of  the 
section  succeed  in  an  application  to  have  the   sale   set   aside 
under  Rule  17  (XII I  A).     It  is  said  that    '*any  person  whose 
immoveable  prop^.rty  has  been  sold'*  must  mean  all  the  owners 
of  the   property   and    not  a  single  co-sharer,  and  that  Abdul 
Hai    being    only    a   co-sharer,   without    the  concurrence   of 
the  other  co-sharers,  could   not   take   advantage  of  the    rule. 
We  are  unable  to  take  this  view  of  the  section.     It  appears 
to  us  that  the  words  "any  person  whose  immoveable  property 
has  been  sold  "  enable  a  co-sharer  of  property  which  has  been 
sold  to   apply  to  the  court  to  have   the   sale    set    aside,  and 
that  it  is  not  necessary  that  all    the   co-sharers  should  join  in 
the  application.     So  soon  as  Abdul  Hai  made  his   application 
and  paid  the  money  as  required  by  the  rule,  it  was  in  our  opinion 
the  duty  of  the   Collector    to  pass    an    order   setting  aside 
the  sale.     He  ought  not,   after  the  deposit  was  made,  to   have 
entertained   the   application    which    was   made  by   Izzat  Ali. 
We  are  confirmed  in  this  view  of  the  section  by  two  decisions 
of  the  Calcutta    High   Court,   namely   in.  Net  LaU   Sahu  v. 
Sheikh  Kareem  5.v.r(^)and  Paresh  Nath  Sinchav.  Nahogopal 
ri)[i896]  I.  L.  R.,  23Cal.,  686. 
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Chattopadhyai^),  Whether  or  not  therefore  an  appeal  lay  to 
the  Commissioner,  we  are  of  opinion  that  the  Collector  acted 
ultra  vires  in  proceeding  to  confirm  the  sale  after  Abdul  Hai 
had  made  the  deposit  and  filed  an  application  to  have  the 
sale  set  aside  under  the  provisions  of  Rule  17  (XIIIAX  We, 
therefore,  dismiss  the  appeal  with  costs  including  fees  in  this 
Court  on  the  higher  scale. 

Appeal  disfnissed. 
(2)  [1901]   I.  L.  R.,  29Cal.,  \. 


GOVIXD  PERSIIAD 

versus 
GOMTI    AND  OTHERS.* 

Hindu  LaiKf—Reli\i(ious  Etuimvment—  P(nvers  of  a  Hindu  testator  to  place 
limitations  —Bequest  follo^ved  by  endo7vment. 

Disputes  having  arisen  about  the  management  of  a  temple 
between  I),  the  founder  of  the  endowment,  and  others,  the  matter  was 
referred  to  arbitration.  The  arbitrators  decided  that  D  should  be 
the  manager  of  the  temple  but  made  no  provision  as  to  who  was 
to  succeed  him.  Held,  that  the  founder  of  an  endowment  had  an 
inherent  right  to  appoint  his  successor  in  the  absence  of  any 
express  provision  to  that  effect.  D  executed  a  document  by  which 
he  reserved  the  life  estate  in  his  property  to  himself  and  which  was  to 
devolve  on  his  daughter  after  his  death,  and  he  directed  that  it  w^s 
to  be  applied  to  the  temple  after  her  death.  Held,  there  was  no 
objection  to  the  limitations  by  a  Hindu  testator  or  settlor  or  a  life 
estate  followed  by  an  endowment  of  property  to  religious  or  charita- 
ble purposes,  such  limitation  not  being  contrary  to  the  rule  laid 
down  by  the  Privy  Council  in  the  Tagore  Case. 
First  appeal  against  a  decree  of  Pandit  Kuwar  Bahadur, 
officiating  Subordinate  Judge  of  Shahjahanpur. 

Suit  for  cancellation  of  a  tamliknama. 
The  facts  appear  from  the  judgment. 
Abdul  Majid,  for  the  appellant. 

Govind  Piasad  (with  him   Sital  Prasad  Ghosh),  for   the 
respondents. 

The  judgment  of  the  Court  was  delivered  hy 

Stanley,  C.  J. — Of  the  two  grounds  of  appeal  pressed 
before    us   in  argument,   the    first   is   that    Dwarka    Prasad 
had    no    power    under    Hindu    Law,    or   under    the   award 
♦F.  A.  161  of  1906 
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of  the  28th  of  May,  1879,  ^^  appoint  the  defendants  2-4 
as  Mutwallis  of  the  temple  in  the  pleadings  referred  to, 
and  that  their  appointment  was  invalid.  It  appears  that 
there  were  disputes  in  regard  to  that  temple,  and  the  matters 
in  difference  were  referred  to  arbitration.  An  award  was 
passed  on  the  28th  of  May,  1879,  which  provided  that 
Dwarka  Prasad  should  be  the  Superintendent  and  Manager 
of  the  temple.  There  appears  to  be  no  provision  in  the  award 
for  the  appointment  of  a  successor  to  him.  We  only  find  in 
it  a  direction  that  if  any  of  the  representatives  of  Dwarka 
Prasad  act  dishonestly  in  regard  to  the  management  of  the 
temple,  another  representative  should  be  competent  to  defray- 
such  expenses  and  manage  and  suf^ervise  the  endowment. 
The  award  further  provides  that  if  all  the  heirs  and  represent- 
atives of  the  Superintendent  turn  out  dishonest,  themanagement 
should  be  under  the  supervision  of  the  Government.  Dwarka 
Prasad,  it  has  been  found,  was  the  founder  of  the  temple,  and 
as  such  he  would  have  an  inherent  right  to  appoint  successors, 
in  the  absence  of  any  express  provision  for  such  appointment. 
We  find,  as  we  have  said,  in  the  award,  no  provision  for  the 
appointment  of  a  successor,  and  therefore  it  appears  to  us  that 
Dwarka  Prasad  was  entitled  as  he  purported  to  do  in  the 
tamliknama  of  the  2nd  of  July,  1904,  to  appoint  sup)erintend- 
ents  in  succession  to  himself. 

The  second  point  raised  in  appeal  was  that  there  was  no 
valid  endowment  under  the  tamliknama  of  the  2nd  of  July, 
1904.  By  that  document,  Dwarka  Prasad  preserved  to  himself 
a  life  estate  in  the  endowed  property  and  gave  the  property 
after  his  death  to  his  daughter  for  her  life  and  after  her  death, 
directed  that  it  should  be  applied  on  the  temple,  that  is,  for 
the  purposes  of  the  existing  endowment.  It  was  contended 
by  Mr.  Abdul  Majid,  on  behalf  of  the  appellants  that  the 
limitation  of  the  property  after  the  life  estates  was  contrary 
to  the  Hindu  Law,  and  was  void.  He  relied  upon  the  ruling 
in  the  well-known  Tagore  case.  We  are  of  opinion  that  the 
limitation  in  this  case  is  in  no  way  contrary  to  the  rule,  laid 
down  in  that  case  by  their  Lordships  of  the  Privy  Council. 
There  is  no  objection  so  far  as  we  are  aware  to  the  limitation 
by  a  Hindu  testator  or  settlor  of  a  life  estate,  followed  by  an 
endowment  of  property  to  religious  or  charitable  purposes. 
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The  learned  Subordinate  Judge  was  of  opinion  that  the  suit 
was  premature,  and  therefore  dismissed  it.  In  that  opinion, 
we  do  not  concur  but  we  think  that  Govind  Prasad  is  not 
entitled  to  maintain  the  suit,  and  that  it  ought  to  have  been 
dismi.ssed  on  the  merits.  We,  therefore,  dismiss  the  appeal 
with  costs  inchiding  fees  in  this  Court  on  the  higher  scale. 

Appeal  dismissed. 
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SHEO  PRASAD  and  another 

verstis 

INDAR  BAHADUR  SINGH  and  others.* 

Lifuitation  Acf  (Xl'  of  iSyy),  schedule  J I  article  lyg  (4) —Process  fee — 
payment  without  application  to  issue  proclamation — Fresh  start — Step 
in  aid  of  execution. 

An  application  for  attachment  was  resisted  by  certain  persons 
whose  objections  were  dismissed.  The  suit  brought  by  them  was 
decreed  on  appe;il  by  the  District  Judge.  While  the  second  appeal  by 
the  decree-holders  was  pending  in  the  High  Court,  the  decree-holders 
made  an  application  for  the  arrest  of  the  judgment-debtors.  This 
application  was  made  more  than  three  years  after  the  application  for 
attachment,  but  within  three  years  of  the  payment  of  process  fees  on 
that  application.  While  paying  the  process  fees,  no  application  was 
made  to  issue  a  sale  proclamation.  Held^  that  the  mere  payment  of 
process  fee  was  not  a  step  in  aid  of  execution  and  did  not  give  a  fresh 
starting  point  to  limitation.  Thakur  Ram  v.  Katworu  Ram,  I.L.R., 
22  All,  358,  referred  to.  Vijiaraghavalu  v.  Srimvasalu,  I.  L,  R.,  28 
Mad.,  399,  distinguished. 

When  attachment  is  issued  on  an  application  for  execution  and 
objections  are  preferred  by  an  objector,  the  application  for  attach- 
ment and  sale  remains  in  suspense  until  the  application  and  the 
suit,  if  any,  brought  by  the  objector  is  decided,  after  which  the  decree- 
holder  may  proceed  with  his  application. 

Appeal  against  a  decree  of  Shah  Amjad-uUah,  Subordinate 
Judge  of  Mirzapur. 

Application  for  execution  of  decree. 
The  material  facts  appear  from  the  judgment. 
William  Wallacit  (with  him  Gokul Prasad),  for  the  appellants. 
Sundar  Lai,  for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 
*  E.  F.  A.  140  of  1907. 
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AlKMAN,  J. — This  is  a  decree-holder's  appeal  in  proceedings  Civil. 

arising  out  of  the  execution  of  the  decree.     An   application  ,T^ 

was  presented  within  time  for  attachment  of  certain  house  

property.     An   objection  was  filed  to  this  attachment,  which  ^. 

Was  rejected  on  the  1 8th   December,   1903.     On   the   12th  of   Indar  Bahadur. 
January,  1904,  the  objectors  instituted  a  regular  suit.     In  con-        Aikman,  /. 
sequence  of  this  suit,  the  court  postponed  the  sale  of  the  pro- 
perty and  struck  off  the  application.     On  the  7th  September, 
1904,  the  suit  was  dismissed,  but  on  appeal,  it  was  decreed  by 
the  District  Judge. 

The  decree-holders  preferred  a  second  appeal  to  this  Court, 
which  has  been  decided  in  their  favour.  Whilst  the  case  was 
pending  in  this  Court,  the  decree-holders,  as  a  matter  of  pre- 
caution, applied  for  the  arrest  of  the  judgment-debtors.  This 
application  has  been  rejected  by  the  court  below  on  the 
ground  that  there  had  been  no  application  to  the  court  to 
take  any  step  in  aid  of  the  execution,  within  three'years  pre- 
viously to  the  application  for  arrest.  The  decree-holders  come 
here  in  appeal.  The  learned  counsel,  who  appears  for  them, 
relies  on  the  payment  of  process  fees,  made  on  his  application 
to  attach  the  house,  within  three  years  of  the  present  applica- 
tion to  arrest.  In  support  of  this  case,  he  refers  to  a  decision 
of  the  Madras  High  Court — Vijiaraghavalu  Naidu  v.  Srini- 
vasalu  Naidu  (*).  That  case  is  in  our  judgment  distinguish- 
able from  the  present,  as  it  app)ears  that  the  document,  along 
with  which  the  process  fees  were  deposited,  did  ask  the  cou^t 
to  issue  a  sale  proclamation :  it  clearly,  therefore,  fell  within  the 
language  of  article  179  (4)  of  the  second  schedule  of  the  Limi- 
tation Act.  In  this  case  when  the  process  fees  were  paid,  no 
application  was  made  to  the  court  to  do  anything.  The  deci- 
sion of  our  brother  Banerji  in  Thakur  Ram  v.  Katwam 
Ram  ('),  supports  the  .view  taken  by  the  court  below,  and 
with  that  decision  we  are  in  accord. 

At  the  same  time,  we  are  of  opinion  that  the  order,  now  under 
appeal,  has  not  the  effect  of  deciding  that  the  decree  has  become 
time-barred  As  said  above,  the  application  to  attach  and  sell 
the  house  property  was  made  within  time.  The  granting  of 
that  application  was  suspended,  not  from  any  fault  of  the  decree- 
holders,  but  owing  to  the  institution  of  the  suit  referred  to  above. 

fi}  [1905I  I.  L.  R.,  28  Mad.,  399-        <^2)  [1900]  I.  L.  R.,  22  All.,  358. 
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That  suit  has  been  finally  decided  in  the  decree-holders' 
favour  by  this  court  on  tlie  5th  Jaiiuary,  1907,  and  the  dis- 
missal of  the  application  for  arrest  made  while  the  application 
for  attachment  and  sale  was  in  suspense  will  not,  in  our 
opinion,  have  the  effect  of  preventing  the  decree-holders  from 
exercising  their  right,  now  that  the  suit  instituted  by  the  ob- 
jectors has  been  decided  in  their  favour,  to  ask  the  court  to 
go  on  with  the  application  for  attachment  and  sale,  which 
must  be  deemed  to  have  been  in  suspense,  pending  the  decision 
of  the  suit  The  order  under  appeal,  however,  cannot  success- 
fully be  assailed,  and  we  dismiss  this  appeal.  Under  the  cir- 
cumstances, we  make  no  order  as  to  costs. 

Appeal  dismissed. 
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Banerji,  J. 
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THAKUR  PRASAD  and  another 

versus 
GAURIPAT  RAI  and  another.* 

Guardians  and  li  ards  Aci  (  VIII  of  i8go)ySs,  jj,  2g^  ji — In  teres  f,  rate  oj 
— Bond  by  guardian  with  permission  of  /he  Judge— Duty  of  Judge 
while  giving  permission. 

Held^  that  while  giving  permission  to  a  guardian  to  borrow  money 
for  the  purposes  of  the  minor,  the  Judge  is  bound  to  specify  the  rate 
of  interest,  and  the  amount  to  be  borrowed.  These  should  not  be  left 
to  the  discretion  of  the  guardian. 

A  creditor  is  not  bound  to  see  to  the  application  of  the  money 
borrowed  with  the  permission  of  the  Judge.  It  is  only  necessary  for 
him  to  prove  that  he  lent  the  money  relying  on  the  Judge's  permission. 

First  Appeal  against  the  decree  of  Munshi  Achal  Bchari, 
Subordinate  Judge  of  Gorakhpur. 

Suit  for  sale  upon  two  mortgages. 

The  material  facts  appear  from  the  judgment. 

Mohan  Lai  Nehru  (for  Madan  Mohan  Malaviya  and  Gulzort 
Lal\  for  the  appellants. 

Abdul  Raooj  (with  him  Iswar  Saran)^  for  the  re>i)ondents. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — This  was  a  suit  for  .sale  upon  two  mort- 
gages, dated  respectively  the  14th  and  the  18th  of  June,  1897. 
The  mortgages  were  executed  by  Sripat  Rai,  as  the  guardian 
*  F.  A.  129  of  1906. 
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of  the  respondents,  with  the  sanction  of  the  District  Judge. 
The  amount  of  the  first  mortgage  was  Rs.  1,400,  and  that  of 
the  other  Rs.  1,800,  and  they  can  led  interest  at  the  rate  of 
Re.  1-8  percent,  per  mensem,  thati.s,  Rs.  18  percent,  per  annum. 
The  learned  Judge,  in  grantin^^  sanction  for  the  rai.sing  of  the 
loans,  permitted  the  guardian,  Sripat  Rai,  to  raise  as  much  as 
he  could  by  hypothecating  a  one  anna  share,  though  he  direct- 
ed the  guardian  not  to  spend  more  than  Rs.  1,100  on  the 
marriage  of  Gauripat  Rai,  the  first  respondent,  for  the  expenses 
of  which  the  loan  was  to  be  raised.  The  court  below  has 
found  that  the  plaintiff  actually  paid  Rs.  1400,  on  account  of 
the  first  bond.  .As  for  the  second  bond,  it  was  represented  to 
the  Judge  that  Rs.  1,887,  were  required  for  redeeming  certain 
ornaments,  which  had  been  pawned  with  one  Kali  Charan. 
The  learned  Judge  sanctioned  the  raising  of  that  loan,  and 
the  ornaments  are  said  to  have  been  redeemed.  The  court 
below  allowed  to  the  plaintiffs  interest  at  the  rate  of  12  per 
cent,  per  annum,  which  it  consid  ered  to  be  reasonable,  and 
reduced  the  contractual  rate,  on  the  ground  that  the  District 
Judge,  in  sanctioning  the  raising  of  the  loans,  did  not  specify 
the  rate  of  interest,  at  which  the  loans  were  to  be  taken.  The 
course  adopted  by  the  court  below  is  justified  by  the  ruling 
of  their  Lordships  of  the  Privy  Council  in  Ganga  Peishad 
Sahu  \,  Maharani  Bibi  {}\  We  are  of  opinion  that  in  all 
cases  where  sanction  is  given  for  the  raising  of  loans  on  the 
security  of  the  property  of  minors,  it  is  the  duty  of  the  Judge 
granting  sanction  to  specify  in  his  order  of  sanction,  not  only 
the  amount  to  be  raised  and  the  property  to  be  mortgaged, 
but  also  the  rate  of  interest  or  at  least  the  maximum  rate  of 
interest,  at  which  the  loans  are  to  be  raised.  This  was  not 
done  by  the  learned  Judge  in  this  case,  and,  therefore,  the 
plaintiffs  are  only  entitled  to  a  reasonable  rate  of  interest. 
We  see  no  reason  to  differ  from  the  opinion  of  the  court  below 
that  12  f)er  cent,  per  annum  was  a  reasonable  rate  in  the  pre- 
sent case.  This  is  the  only  question  raised  in  the  appeal  of 
the  plaintiffs.  The  appeal  must,  therefore,  fail  and  we  accord- 
ingly dismiss  it. 

The  respondents  have  preferred  objections,  under  section  561 
i^j^  the  Code  of  Civil    Procedure  to  the  effect  that  the  court 

X)  \m^\  I.  L.  R.,  II  Cal.,  379. 
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below  should  not  have  allowed  to  the  plaintiffs  a  decree  for 
Rs.  3CX>,  out  of  the  amount  of  the  first  bond,  and  for  Rs.  400, 
out  of  the  amount  of  the  second  bond.  It  is  alleged  on  their 
behalf  that  these  amounts  were  not  actually  paid.  The  evid- 
ence on  the  point  is  not  satisfactory.  On  the  contrary,  as  the 
court  below  finds,  the  account  books  of  the  plaintiffs  and  the 
evidence  adduced  on  their  behalf  prove  the  payment  of  the 
full  amounts  of  the  two  bonds.  As  for  Rs.  300,  out  of  the 
amount  of  the  first  bond,  which  exceeded  the  amount  which 
the  District  Judge  had  authorized  the  guardian  to  spend  on 
the  marriage  of  one  of  the  minors,  we  think,  having  regard  to 
the  form  of  the  order  made,  that  the  creditor  is  entitled  to 
recover  what  he  actually  paid.  As  we  have  said  above,  the 
court  below  has  found  that  the  amount  of  the  first  bond  was 
actually  paid  by  the  plaintiffs,  and  we  see  no  reasons  to  come 
to  a  different  conclusion.  We,  accordingl}%  dismiss  the  objec- 
tions also.  The  appellants  will  pay  the  costs  of  the  appeal 
and  the  respondents,  the  costs  of  the  objections. 

Appeal  and  objections  dismissed. 
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THE  SECRETARY  OF  STATE  FOR  INDIA  IN 

COUNCIL 

versfis 

BASHARAT  ULLAH  and  another* 

Stamp  Act  (II  of  i8gg)^  sections  40  and  44— Duty  and  penalty — recoafercd 
from  person  filing  documents^ suit  against  Secretary  of  State^  main- 
tainability  of. 

Certain  documents  insufficiently  stamped  were  put  in  evidence  by 
the  representatives  in  interest  of  the  executants.  The  Collector  re- 
covered from  the  persons  filing  them,  the  duty  and  penalty  by  sale 
of  their  property.  Held^  that  the  Collector's  order  was  open  to  review 
by  Revenue  authorities,  and  no  suit  lay  against  the  Secretary  of  State 
for  refund  of  penalty  realised.  Held  further,  that  the  persons,  who 
wish  a  document  to  be  admitted  in  evidence,  are  the  persons  from 
whom  a  Collector  can  realise  the  duty  and  penalty,  and  if  it  is  due 
from  a  third  person,  they  can  bring  a  suit  and  recover  it  from  him. 

Second  Appeal  against  the  decree  of  Maulvi  Muhammad 
Siraj  Uddin,  Judge  of  the   Court  of  Small  Causes  at   Agra, 
*  S.  A.  590  of  igo6. 
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exercising  the  f)o\ver  of  a  Subordinate  Judge,  confirming  a 
decree  of  Munshi  Mahraj  Singh  Mathur,  Munsif  of  Muttra. 

Suit  for  a  declaration  that  an  attachment  is  invah'd. 

The  facts  of  the  case  were  as  follows  : — 

The  plaintiffs  produced  in  the  Court  of  the  Munsif  of  Muttra 
in  a  proceeding,  under  section  331  of  the  Code  of  Civil  Proce- 
dure, a  sale-deed  and  a  receipt  of  the  year  1849,  ^^  plain  paper 
in  support  of  their  claim.  The  Munsif  impounded  the  docu- 
ments, under  section  33  (i)  of  the  Stamp  Act,  and  sent  them 
to  the  Collector,  under  section  38  (2).  The  Collector  called 
upon  the  plaintiffs  to  pay  stamp  duty  and  penalty,  under 
section  40  (^),  and  took  proceedings,  under  section  48,  and 
attached  their  movable  property.  The  plaintiffs  sued  to  set 
aside  the  attachment  as  illegal  or  in  the  alternative  for 
damages  for  wrongful  attachment.  The  courts  below  decreed 
the  claim,  holding  the  attachment  illegal. 

Defendant  appealed. 

/4.  £.  ^jFZ/^^,  for  the  api>ellant,  contended  that  the  suit  was 
not  maintainable,  as  the  question  of  a  Collector's  power  to  levy 
stamp  duty  and  penalty  was  subject  to  the  control  of  the  Chief 
Revenue  authority  alone,  under  section  56  of  the  Stamp  Act. 
Further  the  attachment  was  not  illegal,  as  the  appellants  had 
filel  the  documents  and  were  liable  to  pay  stamp  duty  and 
penalty.     He  referred  to  section  44  of  the  Stamp  Act. 

D.  C.  Banerjee,  for  the  respondents,  submitted  that  under 
section  48,  all  duties  and  penalties  might  be  recovered  by  the 
Collector  by  distress  and  sale  of  movable  property  of  the 
person  from  whom  the  same  were  due.  In  this  case,  the 
sale-deed  and  the  receipt  were  in  favour  of  appellant's  grand- 
father. Under  section  29,  appellant's  grand-father  was  liable. 
The  Stamp  Act  nowhere  lays  down  that  the  person  producing 
the  documents  was  liable,  and  a  penal  liability  could  not 
be  enforced  against  a  grandson  on  any  principle  of  law. 
The  suit  was  one  to  set  aside  an  attachment  by  a  revenue 
authority,  or  in  the  alternative  for  compensation  for  illegal 
attachment,  and  clearly  maintainable.  Articles.  21  and  35  (j) 
of  schedule  11  of  .Small  Cause  Court  Act  referred  to  the 
docuineats  which  were  never  admitted  in  evidence  and  appel- 
lants never  had  the  benefit  of  the  documents  filed  by  them. 
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Civil.  The  Collector  s   powers  were  confined  within  the  four  corners 

1908.  of  the  Act. 

Secy,  of  .Statk  The  judgment  of  the  Court  was  delivered  b}- 
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B.^SHARAT  ULLAH.        Knox,  J. — The  plaintiffs,  who  are  respondents  to  this  second 
Knox  J.  appeal,  produced  before  the  Munsif  of  Muttra  two  documents, 

one  was  a  conveyance,  and  the  other,  a  receipt.  They  wished 
the  two  documents  admitted  in  evidence  in  support  of 
their  claim,  l^oth  the  documents  were  documents  executed  in 
favour  of  the  predecessor-in-title  of  the  plaintiffs.  The  Mun- 
sif being  of  opinion  that  the  documents  were  not  properly 
stamped  impounded  them  and  sent  them  in  original  to  the 
Collector,  under  the  provisions  of  section  38,  clause  (2)  of  Act 
No.  II  of  1899.  The  Collector  acting  under  section  40,  clause(i; 
— {b)  of  the  same  Act,  required  from  the  plaintiffs  payment  of  the 
proper  duty  together  with  a  penalt)*.  The  plaintiffs  did  not  pay 
the  penalty,  and  the  Collector  put  in  force  the  provisions  of  sec- 
tion 48  of  the  same  Act,  and  attached  certain  property  of  the 
plaintiffs.  Thereupon  the  plaintiffs  brought  the  suit,  out  of  which 
this  second  appeal  has  arisen,  for  the  release  of  the  attached 
property  and  damages.  The  court  of  first  instance  ordered  the 
release  of  the  attached  property,  and  the  decree  of  that  court 
was  confirmed  in  appeal.  Both  the  courts  concurred  in  hold- 
ing that  the  duty  and  penalty  were  not  recoverable  from  the 
plaintiffs,  but  from  the  other  parties  to  the  deeds  in  question. 
The  defendant,  namely,  the  Secretary  of  State  for  India  in 
Council,  comes  here  in  second  app)eal,  and  it  is  contended  on  his 
behalf  that  the  courts  below  have  erred  in  holding  that  the 
plaintiffs  were  not  liable  to  pay  the  stamp  duty  and  penalty 
required  of  them.  In  our  opinion,  this  app)eal  must  prevail.  Sec- 
tion 40,  clause  (i) — (^)is  silent  as  to  the  person  from  whom 
the  payment  of  the  prop)er  duty  and  penalty  is  to  be   required. 

If  the  Collector  required  it  from  the  wrong  person,  his 
procedure  was  opea  to  revision,  as  provided  by  chapter  VI 
of  this  Act.  No  step  was  taken  to  review  the  Collector's 
order.  Therefore  the  Collector  was  acting  within  the  autho- 
rity given  him  by  section  48  in  ordering  the  attachment 
Further  we  are  of  opinion  that  as  it  was  the  plaintiiTs, 
who  wished  the  documents  admitted  in  evidence  \n  sup- 
port   of  their   claim,  [they  are  [the  persons,  from  whom  the 
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Collector,  in  the  first  instance,  can  recover  the  duty  and 
penalty  required  before  the  documents  can  l)e  admitted  in 
evidence.  The  provisions  of  section  44  are  important  as 
showing  that  when  any  duty  or  penalty  has  been  recovered 
from  any  person,  in  respect  of  an  instrument,  and  some 
other  person  was  bound  to  bear  the  expense  of  providing 
the  proper  stamp,  the  person  from  whom  the  duty  and  penal- 
ty has  been  recovered  shall  be  entitled  to  recover  from  such 
other  person,  theamount  of  the  duty  and  penalty  so  recovered. 
We  decree  the  appeal,  and  dismiss  the  suit  with  costs  in  all 
courts. 

15.  Appeal  decreed. 
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L.XCHUMI  NARAIX 

versus 

KALYAN  DAS.* 

Code  of  Civil  Prorcdure,  (Act  XIV  of  18S2)  section  26^— Arrears  of  rent 
— Suit  by  auction  purchaser. 

.'\rrears  of  rent  due  under  a  sub-lease  which  under  the  contract 
were  made  payable  to  the  lessor's  zamindar  constitute  a  debt 
due  to  the  lessor  which  is  liable  to  attachment  and  sale  under  section 
266  of  the  Code  of  Civil  Procedure. 

Second  Appeal  against  the  decree  of  H.  J.  Bell  Esq., 
District  Judge  of  Aligarh  reversing  a  decree  of  Pandit 
Bisheshar  Nath  Kak,  Assistant  Collector,  first  class  of  Etab. 

The  facts  of  the  case  were  as  follows  : — 

One  Dambar,  an  occupancy  tenant,  executed  a  sub-lease  of 
his  holding  by  way  of  a  ^^r-/./i'j>J^/ lease  to  Kalyan  Das,  one 
of  the  landholders  of  the  village,  on  a  rent  of  Rs.  109-2-0,  which 
he  was  to  pay  to  another  landholder,  Mohan  Lai.  Mohan  Lai 
not  having  received  his  rent  of  the  occupancy  holding,  sued 
Dambar,  and  got  a  decree.  In  execution  of  this  decree,  the 
rent  due  to  Dambar  from  Kalyan  Das  was  sold  as  a  debt,  and 
purchased  by  Lachhmi  Narain  appellant.  He  then  sued  Kalyan 
Das  for  the  rent  purchased  by  him.  The  suit  was  decreed  by 
*  S.  A.  895  of  1906. 
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^'^"^  the  Assistant  Collector  but  was  dismissed  on  appeal  simply  on 

1908.  the  ground  that  what  was  sold  to  the  appellant  was  a  right  to 

Lachhmi  Narain   '■^c^^'^*'  clamages  which  was  not  saleable  under  section  266(e). 
KALVAN  DAS.  Plaintiff  appealed. 

Gulzari  Lai,  for  the  appellant. 

The  respondent  was  not  represented. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  /.  STANLEY,  C.  J. — The  respondent  in  this  appeal  is  not  repre- 

sented before  us.     We  have  heard  the  argument  of  the  learned 
Vakil  for  the  appellant,  and  have  read  the  judgment  of  the 
learned   District  Judge.     It  appears  to  us   that  the  learned 
District  Judge   was  wrong  in   reversing  the  decision  of  the 
court  of  first  instance  on  the  only  grounds  raised  in  the  appeal 
before  him.     The  first  point  as  appears  from  the  judgment 
was  that  "  Dambar  Singh  and  Kalyan  Das  did  not  stand  in  the 
relationship  of  landlord  and  tenant."     It  is  clear  that  the  rela- 
tionship of  landlord  and  tenant  was  established  between  the 
parties  by  the  lease,  executed  by  Dambar  Singh  in  favour  of 
Kalian  Dass,  at  a  rent  of  Rs.  109-2-0.     It  was  nevertheless  a 
lease  because  the  arrangement  was,  for  the  convenience  of  the 
parties,  that  the  rent  should  be  paid  not  to  Dambar  Singh  but 
to  Mohan  Lai,  the  other  zemindar.     The  second  point  raised 
in  appeal  was  that  under  the  lease  no  rent  was  due  by  Kalyan 
Das  to  Dambar   Singh,  and  that  the   failure   of  Kalyan   Das 
to  pay  the  rent  to  the  zemindar  deh  did    not  entitle  Dambar 
to  sue  him  for  rent  but  at  the  most  to  sue  him  for  damages  for 
breach  of  contract,  for  non-payment  of  rent     We  can  not 
agree  with  the  learned  Judge  in  holding  that  under  the  lease 
no  rent  was  due  to  Dambar  Singh.     The  lease  was  made  by 
Dambar  Sin^h,   in  favour  of  Kalyan   Dass.     Dambar  Singh 
was  the  lessor,  and  as  such  entitled  to  the  consideration,  that 
is,  the  rent   reserved  by   the  lease.     No   doubt,  probably  for 
convenience  sake,  the  rent  was  made  payable  to  Mohan  Lai, 
but  on  non-payment  of  it  a  debt  arose  in  favour  of  Dambar 
Singh,  which  was  attachable  and  saleable  under  the  provisions 
of  section  266,  Civil   Procedure  Code.     The  arrears  of  rent 
were  as  a  matter  of  fact  sold  and    purchased  by  the  plaintiff 
appellant.      Under   these   circumstances,  the   court   of    first 
instance  rightly  decreed  the  plaintiff's  claim.     We,  therefore, 
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allow  the  appeal,  and  as  the  points  to  which  we  have  referred    Lachhmi  Narain 
were  the  only  matters  raised  in  argument  before  the  lower       Kalyan  Das. 
appellate  C3urt  we  sat  aside  the  decree  of  the  learned   District 
Judge,  and  restore  the  decree  of  the  court  of  first  instance, 
with  costs  in  all  courts. 

Appeal  decreed. 


Stanley^  C,  J. 


RAM  PRASAD  and  others 

versus 
MANMOHAN  and  others.* 

Hindu  Law — Redemption  —Foreclosure  suit  against  father — Sons  not  made 
parties — Creditor  having  knowledge  of  their  existence — Son's  suit  to 
redeem^  maintainability  oj. 

The  principle  of  the  ruling  in  Debt  Singh  v.  /ia  Ram,  I.  L.  R.,  25 
All.,  214,  should  not  be  extended  to  the  cases  where  a  mortgagee 
having  knowledge  of  the  existence  of  the  sons  of  the  mortgagor  does 
not  implead  them  in  a  suit  for  foreclosure  and  obtains  a  decree 
against  the  father  alone.  The  sons,  who  were  not  made  parties  to  the 
foreclosure  suit,  can  maintain  an  action  to  redeem  the  property  on 
the  sole  ground  that  they  were  not  made  parties  to  the  suit.  Bhawani 
Prasad  \\  Kallu,  1.  L.  R.,  17  All,  537,  referred  to 

First  appeal  from  an  order  of  H.  E.  Holme  Esq.,  District 
Judge  of  Jhansi,  reversing  a  decree  of  Pandit  Piyare  Lai, 
Munsif  of  Lalitpur. 

Suit  for  redemption. 

One  Phul  Singh,  who  with  his  sons  formed  a  joint  Hindu 
family,  made  a  mortgage  by  way  of  conditional  sale  of  certain 
property  which  belonged  to  the  family.  The  mortgage  was 
made  on  12th  January,  1892,  to  the  defendants.  On  21st 
January,  1895,  the  mortgagees  brought  a  suit  for  foreclosure 
against  Phul  Singh  alone,  although  they  were  aware  of  the 
existence  of  the  sons  of  the  mortgagors.  They  obtained 
a  decree  for  foreclosure  and  were  put  into  possession  in 
due  course  in  process  of  execution  between  1896  and  1897. 
In  1907,  the  surviving  sons  and  the  grandsons  of  the  mort- 
gagor brought  the  present  suit  to  redeem  the  mortgage  on 
♦  F.  A.  F.  O  88  of  1907 
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the  sole  ground  that  they  had  not  been  impleaded  in  the 
former  suit.  The  defendants  mortgagees  contended  that  the 
suit  was  not  maintainable.  The  court  of  first  instance 
dismissed  the  suit.  The  lower  appellate  court  reversed  the 
decree,  and  remanded  the  case,  under  section  562,  Code  of 
Civil  Procedure.  The  District  Judge  relied  upon  Bfuiwant 
Prasad  v.  Kallu,  I.  L.  R.,  17  All,  537. 

Defendants  appealed. 

Sarat  Cliandra  Chaudhri,  (for  Satish  Chandra  Banerji). 
The  authority  of 

Bhawani  Prasad  w  Kallu,  [1895]  ^  L-  1^»  '7  All,  537. 
has  been  much  discounted  since  the  case  of 

Debi  Ptasadw  Jia  Rattty  [1902]  I.  L.  R.,  25  All,  214. 

The  latter  case  lays  down  the  rule  of  law  that  a  Hindu  son 
can  not  impeach  the  sale  of  joint  family  property  simply 
because  he  was  not  a  party  to  the  suit  of  the  mortgagee. 
It  must  be  shown  that  the  debt  was  either  immoral  or  did  not 
in  fact  exist.  The  principle  of  this  case  has  been  extended 
to  the  case  of  a  suit  for  redemption  after  sale  has  taken  place. 
The  son  cannot  be  heard  to  say  that  he  was  no  party  to  the 
mortgagee's  suit  unless  he  can  show  that  either  the  debt  was 
immoral  or  was  not  contracted  at  all.  The  latter  are  the  only 
grounds  on  which  he  can  avoid  the  liability. 

Lai  Singh  v.  Pulandar  Singh,  [1905]  I.  L.  R.,  28  All,  182. 

The  present  is  a  case  of  foreclosure,  and  it  is  submitted  that 
there  is  no  distinction  in  point  of  principle  between  a  case  in 
which  a  sale  has  taken  place,  and  one  in  which  the  property 
has  been  foreclosed.  In  the  case  of  a  sale,  the  mortgagee 
may  himself  become  the  purchaser,  and  his  position  is  not  in 
any  way  different  from  an  independent  purchaser  unless  there 
is  anything  to  the  contrary.  The  question  is  what  is  the  right 
of  the  son  .^  The  observations  of  the  Privy  Council  are  that 
all  the  right  that  he  has  got,  not  being  a  party  to  the  suit  or 
the  execution  proceedings,  is  either  to  try  the  nature  of  debt  or 
the  fact  of  the  debt.  If,  instead  of  allowing  the  foreclosure 
proceedings  to  take  place,  the  father  had  sold  the  property  to 
the  mortgagee,  could  the  sons  have  claimed  the  right  that 
ihey  are  now  setting  up?  It  is  submitted  that  the  Privy 
Co^'iicil  in  the  case  of 
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Nanofni  Babuasin  v.  Mudhun  Mohun,  [1885]  1.  L  R.,  13  Cal.,  21. 
limited  the  son's  rights  only  to  the  trial  of  the  nature  or  the 
factum  of  the  debt. 

Durga  Charan  Banerji  (with  him  E,  A,  Hoivard),  for  the 
respondent,  was  not  called  upon. 

The  judgment  of  the  Court  was  delivered  by 

Airman,  J. — The  appellant  obtained  a  decree  for  foreclo- 
sure against  one  Phul  Singh,  who  is  father  of  some  of  the 
respondents  and  grand-father  of  the  others.  It  is  found  that 
although  the  appellants  had  notice  of  the  interests  of  the  sons 
and  grandsons,  they  did  not  implead  them  in  the  suit  for  fore- 
closure. The  respondents  brought  the  suit,  out  of  which  this 
appeal  arises,  asking  to  be  given  an  opportunity  to  redeem 
the  mortgage.  They  did  not  dispute  their  liability  to  satisfy 
the  debt  incurred  by  the  mortgagor.  The  court  of  first  in- 
stance held  that  the  suit  was  not  maintainable.  On  appeal, 
the  learned  District  Judge  held  that  it  was,  and  sent  the  case 
back  for  decision  on  the  merits.  The  present  appeal  has  been 
preferred  against  this  order  of  remand. 

It  is  contended  that  we  ought  to  apply   to  this  case  the 
principle  of  the  ruling  of  the  Full  Bench  in  Debi  Singh  v.  Jia 
Ram[}\     That  was  a  case,  in  which  the  sons  of  a  Hindu 
father  sued  to  get  back  from  innocent  purchasers  their  share 
of  the  family  estate,  which  had  been  sold  in  execution  of  a 
decree  obtained  upon  a  mortgage  by  their  father  in  a  suit,  to 
which  they  were  no  parties.     Their  claim  was  based  solely  on 
the  ground  that  they  had  not  been  parties  to  the  suit,  in  which 
the  decree  was  obtained.     In   the  judgment  of  the  learned 
Chief  Justice  in  that  case,  which  was  concurred  in  by  Knox,  J. 
stress  is  repeatedly  laid  on  the  fact  that  the  plaintiffs  wished  to 
oust  strangers — see  pages  223,  225,  and  particularly  226  of  the 
judgment.     In  this  case  all  that  the  plaintiffs  ask  is  that  they 
should  be  given  an  opportunity  to  redeem  the  mortgage,  which 
was  foreclosed  by  the  appellants,  who  knew  of  the  plaintiff's 
interests  and  yet  did  not  make  them  parties  to  the  suit  to  fore- 
close.    In  our  opinion,  we  should  not  be  justified  in  extending 
the  principle  laid  down  in  the  case  relied  on,  on  behalf  of  the 
apfjellants  to  the  present  case.     It   was  owing  to  the  appel- 

i)  [1902]  I.  L.  R.,  25  All.,  214. 
XXXVi 
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lant*s  failure  to  comply  with  the  provisions  of  law  that  the 
respondents  did  not  have  an  opportunity  to  redeem.  In  our 
opinion,  the  observations  of  Banerji,  J.  in  the  Full  Bench 
case,  Bhawani  Prasad  v.  Kallu  ('),  at  page  548  of  the  judg- 
ment, and  the  observations  of  El)(iE,  C.  J.  at  page  562  and 
following  pages  are  distinctly  in  favour  of  the  view  taken  by 
the  learned  District  Judge.  The  judgment  of  the  Chief  Jus- 
tice in  that  case  was  concurred  in  by  three  other  Judges,  who 
took  part  in  deciding  the  case.  In  our  opinion,  the  appeal 
fails,  and  it  is  dismissed  with  costs. 

S.  C.  ('.  Appeal  dismissed, 

(2,  [1895]!.  L.  R.,  17  AH.,  537. 
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GULZARI  MAL 

versus 

KABIR-UN-NISA.* 

Appeal— order  of  remand ^after  it  is  earned  out—  maintainability  of. 
When  an  order  of  remand  has  been  carried  into  effect  before  the  filing 
of  an  appeal  a^^ainst  that  order,  the  appeal  is  not  maintainable. 

Madhusudan  v.  Kamini^  I.  L.  R.,  32  Cal,  1023.  Salig  Ram  v.  Brij 
Bilasy  I.  L.  R.,  29  All,  659,  followed. 

First  Appeal  from  the  order  of  Shaikh  Maula  Bakhsh, 
Subordinate  Judge  of  Moradabad,  reversing  a  decree  of 
Babu  Deoki  Nandan  Lai  Sahi,  Munsif 

Suit  for  pre-emption. 

The  facts  material  for  the  pur|X)ses  of  report  appear  from 
the  judgment  of  the  court.  The  court  of  first  instance  dis- 
missed the  suit.  The  lower  appellate  court  reversed  the 
decree  and  remanded  the  suit  for  trial  on  the  merits.  The 
suit  was  tried  by  the  court  of  first  instance  which  decreed 
it  in  plaintiffs  favour.  Thereupon  the  present  appeal  was 
filed  against  the  order  of  remand. 

Ghulam  Mujtaha,  for  the  respondent,  raised  a  preliminar)' 

objection  to  the  hearing  of  the  appeal  on  the  ground    that  the 

remand  order  had  been  carried  out  before  the  appeal  was  filed 

in  this  court.     The  cases  cited  are  referred  to  in  the  judgment. 

^  F.  .V  F.  C).  5  of  1907. 
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C  Ross  Alston  (with  him  Gokul  Prasad),  for  the  appellant. 
The  judgment  of  the  Court  was  delivered  by 

Airman,  J. — This  is  an  appeal  from  an  order  of  remand. 
A  preliminary  objection  to  the  hearing  of  this  appeal  is 
raised  by  the  learned  vakil,  for  the  respondent.  It  appears 
that  the  order  of  remand,  n^w  appealed  against,  was  passed  on 
the  1 2th  of  November,  1906.  Under  that  order,  the  case  went 
to  the  court  of  first  instance,  and  was  by  that  court  decreed 
in  fav^our  of  the  plaintiff  respondent,  on  the  28th  of  January, 
1907.  The  present  appeal,  though  it  bears  an  endorsement  of 
the  stamp  reporter,  dated  the  19th  of  January,  1907,  was  not 
presented  until  the  29th  January,  1907,  one  day  after  the 
decree  in  plaintiff's  favour  had  been  passed. 

The  appellants  filel  no  appeal  from  the  decree  which  had 
been  passed  against  them.  In  support  of  his  objection,  the 
learned  vakil,  for  the  respondent,  relies  on  a  decision  of  the  Cal- 
cutta High  Court  in  Madhnsndan  Sen  v.  Kamini  Kanta  Sen  (^) 
and  on  a  decision  of  this  Court  in  Salig  Ram  v.  Brij  Bilas,  ('). 
These  decisions  support  the  preliminary  objection  taken. 
Were  the  matter  res  integra  there  might  be  something  to  be 
said  in  appellants'  behalf;  but  we  are  bound  by  the  decision  of 
this  Court.  When  the  case  went  back  to  the  court  of  first 
instance,  it  was  heard  in  the  presence  of  the  defendants  who, 
we  are  told,  adduced  evidence.  We  consider  that  the  defend- 
ants, if  they  intended  to  appeal  from  the  order  of  remand, 
might  well  have  asked  the  court  of  first  instance  to  defer 
hearing  the  case  until  their  appeal  against  the  order  of  remand 
had  been  disposed  of,  but  they  did  not  do  so.  We  are  bound 
by  the  decision  in  the  case  of  Salig  Ram  v.  Brij  Bilas 
mentioned  above.  We,  therefore,  sustain  the  preliminary 
objection  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
(i)  [1905]  I.  L.  R.,  32  Cal.,  1023.  (2)  [1907]  I.  L.  R.,  29  AIL,  659.- 
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HAKIM  SINGH  and  another 

versus 

RAM  SINGH* 

Code  of  Civil  Procedure  (Act  XIV  of  1882)^  section  238— Payment  out 

of  Court—  Recognition  fty  court  nvithout  certifying. 

If  money  due  under  a  mortgage-decree  under  section  88  of  the 
Transfer  of  Property  Act  is  paid  out  of  court  and  netther  party 
takes  steps  to  have  it  certified  under  section  258  of  the  Code  of  Civil 
Procedure,  the  court  executing  the  decree  is  precluded  from  recog- 
nising the  alleged  payment  out  of  court.  V'aidhivadasamy  v. 
Somasundaram,  I.  L.  R.,  28  Mad.,  473,  followed.  Hativi  AH  v. 
Abdul  Ghaffar\  8  C.  \V.  N.,  102,  dissented  from.  Oudh  Rehari  JmI 
V.  Nageshar  LaU  I.  L.  R.,  13  All,  278,  Mallikarjunada  v.  Linga- 
murtiy   I.    L.    R.,  25   Mad.,  244,  referred  to. 

Second  appeal  against  the  order  of  Mr.  Muhammad 
Ishaq  Khan,  District  Judge  of  Farrukhabad,  modifying  an 
order  of  Babu  Shekhar  Nath  Banerji,  Munsif  of  Farukhabad. 

Application  for  an  order  absolute. 

The  facts  appear  from  the  judgment. 

Judgment-debtors  appealed. 

Guhari  Lal^  for  the  appellants. 

J/.  L,  As^anvala  (with  him  Daiuodar  Das^,  for  the  respond- 
ents. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J. — The  respondent  obtained  a  decree,  under 
section  88  of  the  Transfer  of  Property  Act,  again.st  the  appel- 
lants, directing  them  to  pay  a  sufn  of  money,  and  in  default 
ordering  that  the  property  mortgaged  to  the  respondent 
should  be  sold.  The  respondent  applied  for  an  order  absolute, 
under  section  89  of  the  Act.  The  judgment-debtors  pleaded 
that  they  had  paid  a  certain  sum  to  the  decree-holder  out  of 
court.  This  was  denied  by  the  decree-holder.  The  court  of 
first  instance  found  the  payment  proved,  and  made  an  order 
absolute  for  sale  to  recover  the  balance  due  after  deduction 
of  the  amount  paid  out  of  court.  The  decree-holder  appealed. 
He  pleaded  that  no  payment  had  been  made  to  him  out  of 
court  and  further  that  it  was  not  open  to  the  court,  having 
regard  to  the  provisions  of  section  258  of  the  Code  of  Civil 
Procedure,  to  recognise  the  payment  out  of  court.  Without 
going  into  the  first  plea,  the  learned  District  Judge  sustaine<l 
«  E.  S.  A.  No.  627  of  1907. 
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The  judgment-debtors  come  here  in  second 


the  second  plea, 
appeal. 

For  the  appellants  it  is  argued  that  the  provision  of  section 
258  have  no  application  to  the  case.  Reliance  is  placed  upon 
a  decision  of  the  Madras  High  Court,  Z7.c,  Mallikarjuna 
Sasiri  v.  Narasimha  Rao,  (^),  and  on  a  decision  of  the  Cal- 
cutta High  Court  in  Haiim  Alt  Khundkar,  v.  Abdul  Ghaffar 
Khan  [^).  The  former  of  these  decisions  has  been  over- 
ruled by  a  F'ull  Bench  of  the  Madras  High  Court  in  Vai'dht- 
nadasamy  Ayyai\  v.  Somasundram  Pillai  {J^),  The  latter  case 
unJoubtedly  supports  the  appellants,  but  with  all  deference 
to  the  learned  Judges,  who  decided  it,  we  are  unable  to  agree 
with  them.  The  Full  Bench  case  of  the  Madras  High  Court 
is  in  point  and  is  against  the  appellants.  We  agree  with  the 
view  taken  in  that  case.  We  hold  that  the  money  alleged  by 
the  judgment- debtors  to  have  been  paid  out  of  Court  was 
•*  money  payable  under  a  decree,'*  within  the  meaning  of 
section  258  of  the  Code  of  Civil  Procedure.  If  it  was  paid 
out  of  court  and  the  decree-holder  did  not  certify  the  pay- 
ment, the  judgment-debtors  ought  to  have  taken  prompt 
steps,  within  the  time  allowed  by  the  Limitation  Act,  to  have 
the  payment  recorded  as  certified,  but  they  failed  to  do  so. 
It  has  been  held  by  this  Court  in  Oudit  Behart  Lai  v.  Nageshar 
Lai  {^),  and  also  by  the  ^Madras  High  Court  'w\  Mallikar- 
junadu  Seti  s.  Litigant urti  Puntnln  (*  1,  that  applications  for  an 
order  absolute  are  applications  for  the  execution  of  the  decree, 
under  section  88.  We  are  of  opinion  that  the  learned  Judge 
was  right  in  holding  that  the  court  was  precluded  by  the 
last  paragraph  of  section  258  of  the  Code  of  Civil  Procedure, 
from  recognising  the  alleged  payment  out  of  court  If  the 
view  taken  by  the  Calcutta  High  Court  were  adopted,  it 
seems  to  us  that  the  execution  of  a  decree  might  be  delayed 
by  repeated  pleas  of  payment  out  of  court,  and  that  the  court 
might  have  to  try  what  would  really  be  a  series  of  di.^erent 
suits,  arising  out  of  the  original  decree.  We  dismiss  the  appeal 
with  costs. 

Appeal  dtsmissed. 

(i)  [1901]  I.  L.  R.,  24  Mad.,  412.  (2;  [1903]  8  Cal,  W.  N.,  102. 

(3)  [t904l  I.  L  R-t  28  Mad.,  473.         (4)  [1901]  I.  L   R.,  13  All.,  278. 
(5)  [1901]!.  L.  R.,  2;  Mad.,  244. 
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GOBIND  DAS  and  others 
versus 
SARJU  DAS  * 

Contract  Acty  {IX  0/  1S73)  section  2^ — Agfumenf  to  pay  a  barred  debt-- 
Express  contract — Consideration  valid. 

Defendant  executed  a  sarkhat'm  favour  of  plaintiffs'  firm,  in  respect 
of  a  barred  debt  due  by  him  to  the  finn,  stating  that  no  interest 
was  to  be  paid.  Heldy  that  in  order  to  maintain  the  suit,  it  was 
necessary  to  show  express  promise  to  pay,  and  not  only  that  the  in- 
tention to  pay  was  deducible  from  the  language  of  the  acknowledg- 
ment. *Held,  further  that  to  hold  that  whenever  there  was  a  clear 
acknowledgment  of  a  debt  whether  time  barred  or  no,  that  was 
equivalent  to  a  promise  to  pay  upon  which  a  suit  might  be 
maintained,  would  be  to  nullify  the  effect  of  section  19  of  the 
Limitation  Act.  Heid^  further  that  under  section  25  (3)  of  the 
Indian  Contract  Act,  a  promise,  made  in  writing,  and  signed  by  the 
person  to  be  charged  therewith  to  pay  a  barred  debt  was  a  good 
consideration,  but  there  must  be  a  distinct  promise  and  not  a  mere 
acknowledgment  Afam  Rum  Set//  v  Set//  Rup  C/iand^  I.  \„  R.,  33 
Cal,  1047  (1058)  distinguished. 

Second  Appeal  from  the  decree  of  G.  A.  Paterson  Esq., 
District  Judge  of  Benares,  reversin|^  the  decree  of  A.  Rahman 
Esq.,  Subordinate  Judge  of  Benares. 

Suit  for  money. 

On  the  2nd  of  November,  1899,  Sarju  Das,  the  defendant 
executed  a  note  of  hand  in  favour  of  the  plaintifl*s  firm, 
acknowledging  the  sum  of  Rs.  995-10-0  to  be  due  from  him. 
Defendant  did  not  pay  anything  under  this  note,  and  he 
executed  another  note  on  the  31st  of  October,  1902.  Both  the 
notes  were  to  the  same  effect.  The  present  suit  was  brought 
on  the  2nd  of  November,  1905.  The  sar/i/tat  was  worded  as 
follows :  **  le/c/ia  Babn  Mad/10  Das,  Babu  Gohind  Das  ji  ka — 
Rs.  995' 10  anna  ba/ci  dena.  Mitt  Kati/:  Radi  Amawas,  Sambat 
1956,  tain  rupia  995-10  anna  dena  para.  Badle)'  men  /sabala 
ina/ian  Xvi  Sakin  Suria  ka  Sa/cunati  abna  ra/sli  dia  bila 
sudi. 

*S,  A.  1260  of  1906. 
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(Account  of  Babu  Madho  Das,  Babii  Gobind  Das — To  give  q^^^^ 

balance  Rs.  995-10,  up  to  Knli/^  Badi  Ammvas  Sainbat  1956,  ; 

Rs.  995- ID  found  due.     In  lieu  title  deeds  of  my  residential  .!^' 

house,  Suria,  deposited  without  interest.")     The  defence  to  the  ^^-obind  Das 

V. 

suit  was  that  the  notes  of  hand  in  question  did  not  save  limita-         Sarju  Das. 
tion,  nor  could  they  form  the  basis  of  a  suit.    The  Subordinate 
Judge,   decreed    the   suit,  but  the  District  Judge   on  appeal 
dismissed  it. 

Plaintiffs  appealed. 

Tej  Bahadur  Sapm  (with  him  Laltt  Mohan  Banerji),  for  the 
appellant  contended  that  the  note  of  hand  in  suit  contained 
an  express  promi.se  to  pay.  The  words  baki  dena  meant  *  I 
have  to  give '  and  if  they  did  mean  that,  it  was  an  express  pro- 
mise to  pay.  The  fact  that  certain  title-deeds  were  delivered 
to  the  plaintiffs  by  the  defendant  by  way  of  security  showed 
that  the  debtor  undertook  to  pay  the  balance  due.  And,  last- 
ly, the  words  *  bila  siidi'  *  without  interest'  .showed  conclusively, 
that  the  debtor  agreed  to  pay  this  sum  but  without  interest. 
If  that  was  not  so  these  words  were  meaningless.  Why  should 
the  condition  that  no  interest  would  be  paid  have  been  inserted 
if  the  debt  was  not  to  be  paid  at  all  ?  But  if  the  bond  did  not 
contain  an  express  promise  to  pay,  the  language  of  it  was 
sufficient  to  imply  such  a  promise.  If  a  man  acknowledged  a 
certain  debt,  the  presumption  ought  to  be  that  he  intended  to 
pay  it  and  not  that  he  did  not  to  pay  it.     He  relied  on 

Manirain  Seth  v.  Seth  Rupchand  {\q/Q(i)  I.  L.  R.,  33  Cal,  1047  P.  C. 
Besides  the  sarkhat  was  sufficient  as  an  acknow^ledgment.       He 
referred  to  Stanley,  J's  judgment  in 

\V,  R.  Fink  V.  Baldeo  Dass  (1899)  I.  L.  R.,  26  Cal,  715. 
and  contended  that  it  was  right  in  view  of  the  law  laid  down 
in  33  Cal.,  1047  2tnd  that  the  later  Calcutta  ruling  in 
Henode  Bihari  Mookerjee  v.  Raj  Narain  Mittef  (1903)  I.  L.  R.,  30  Cal.,  699. 
was  open  to  doubt.  According  to  the  Privy  Council,  there  was 
no  difference  between  the  English  Law  and  the  Indian  Law  in 
so  far  as  an  acknowledgment  was  a  good  acknowledgment  for 
the  purposes  of  a  suit  even  though  it  did  not  contain  promise 
to  pay. 

He  discussed  also 

Appa  Rao  v.  Surya  Prakasa  Bao  .900)  I.  L.  R.,  23  Mad.,  94. 
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Viisudeo  Anant  v.  Ramh ishna  Narayan  I.L.R.,  24  Bom.,  394  [1200]. 

Shankarw  Mukta  [1898]  I.  L.  R.,  22  Bom.,  513. 
Durga  Charan  Banerjt,  for  the  respondent,  contended  that  the 
second  note  of  hand  could  serve  only  as  an  acknowledgment 
and  extend  the  time  if  only  the  first  note  was  within  3  years 
from  the  date  of  the  original  debt,  and  there  was  nothing  to 
.show  that  this  was  the  case.  .'\s  a  mere  acknowledgment  with- 
out a  promise  to  pay,  it  could  not  form  the  basis  of  a  suit 
He  relied  on 

Ganga  Prasad \,  Ram  Dayal\\qQ\\  I.  L.  R.,  23  All,  502. 

He  cited  section  25  of  the  Contract  Act  and  pointed  out  tlie 
difference  between  an  acknowledgment,  under  section  19  of 
the  Limitation  Act,  and  a  promise  within  the  meaning  of  this 
section.  He  referred  to  Pollock  and  Mullas  Contract  Act  at 
page  131. 

The  ruling  in  33  Cal.,  1047  ^^^^^  be  read  in  the  light  of  the 
fact5  of  the  case  and  the  observations  of  their  Lordships 
should  not  be  so  read  as  to  annul  the  provisions  of  sec- 
tion 19.  With  regard  to  the  construction  of  the  note,  he 
submitted  that  the  words  baki  dena  which  were  construed  in 
I.  L.  R.,  8  Bom.,  405,  simply  meant  *  balance  due.'  They  im- 
plied no  agreement  to  pay. 

Tej  Bahadur  Sapru^  submitted  in  reply  that  the  case  in  23 
AH.,  must  be  read  subject  to  their  Lordships  decision  in  33 
Cal.     It  had  not  met  with  approval  in  Madras. 

Manjunatha  v.  Dcifamma  [1902]  I.  L.  R.,  26  Mad.,  186. 
He  also  referred  to 

Vasudec  Anant  v.  Ram  Krishna  Rao  Narayan  1.  L.  R.,  24  Bom.,  394. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J. — The  plaintiffs  who  are  appellants,  here  come 
into  court  on  the  allegation  that  the  defendant  respondent  on 
the  2nd  November,  1899,  executed  a  document  described  as  a 
sarkhat,  in  favour  of  the  plaintiffs'  firm,  in  respect  of  an  old  debt 
of  Rs.  995-10-0,  due  by  him  to  the  firm,  and  that  in  this  docu- 
ment, he  promised  to  pay  the  aforesaid  sum  without  interest. 

The  plaint  sets  forth  that  again  on  the  24th  of  October,  1902, 
a  similar  document  was  executed  by  the  defendant,  promising 
to  pay  the  aforesaid  debt  without  interest.  The  plaintiff  sued 
to  recover  the  amount,  due  under  this  document.     The  defend- 
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ant  pleaded  that  the  document  sued  on  was  a  mere  acknow- 
ledgment and  was  not  a  promise  to  pay  a  time  barred  debt, 
and  that  the  suit  was  not  maintainable  on  the  mere  acknow- 
ledgment. 

The  court  of  first  instance  came  to  the  conclusion  on  a  con- 
sideration of  the  language  of  the  document  which  is  the  basis 
of  the  suit  that  it  was  not  a  mere  acknowledgment  of  a  debt 
but  that  it  contained  a  promise  to  pay  the  debt  without  interest. 
On  appeal,  the  learned  District  Judge  held  that  there  being  no 
clearly  expressed  promise  in  ih^  sarkhai,  the  plaintiffs  were  not 
entitled  to  succeed  and  dismissed  the  suit.  The  plaintiffs  come 
here  in  second  appeal. 

The  first  plea  is  that  the  sarkhat  in  question  contains  an 
express  promise  to  pay  the  debt.  We  have  carefully  considered 
the  language  of  the  document,  and  we  cannot  find  in  it  any 
promise  to  pay.  The  document  no  doubt  states  that  up  to  a 
certain  date  so  much  is  due  without  interest,  and  it  refers  to  the 
deposit  of  the  title  deeds  of  a  house  in  lieu  of  the  debt  {Baiile- 
fnain). 

The  next  plea  in  the  memorandum  of  appeal  is  that  so 
long  as  the  intention  to  pay  a  time  barred  debt  is  clearly 
deducible  from  the  language  of  a  document,  the  creditor  can 
maintain  a  suit  and  it  is  not  necessary  that  it  should  contain 
an  express  promise  to  pay.  We  can  not  accept  this  plea.  It 
is  probable  that  when  the  defendant  executed  the  document 
he  fully  intended  to  pay  the  debt  due  from  him  but  a  suit 
cannot  be  based  upon  an  unexpressed  intention. 

The  learned  a  Ivocate,  for  the  api^ellants,  relied  strongly 
upon  an  expression  in  the  judgment  of  their  Lordships  of  the 
Privy  Council  in  Mant  Ram  Seth  v.  Seth  Rup  Chand,{}) 
at  page  1058,  where  their  Lordships  say  **  an  unconditional 
acknowledgment  has  always  been  held  to  imply  a  promise  to 
pay,  because  that  is  natural  inference,  if  nothing  is  said  to  the 
contrary.     It  is  what  every  honest  man  wouKl  mean  to  do." 

If  we  were  to  give  to  this  passage  the  wide  meaning 
contended  for  and  hold  that  whenever  there  is  a  clear  acknow- 
ledgment of  a  debt  whether  time-barred  or  no  that  is  etjui- 
valent  to  a  promise  upon   which  a  suit  mav  be  maintained 

I,  1 1906]  I.  L.  R.,  33  Cal.,  1047. 
xxxvn 
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the  result  would  be  that  the  effect  of  the  opening  words  of 
section  19  would  be  nullified.  That  section  renders  it  neces- 
sary that  the  acknowledgment  referred  to  therein  must  be 
made  before  the  expression  of  the  period  prescribed  for  the  suit. 
It  is  evident  that  in  the  case  cited  their  Lordships  had  no 
intention  of  in  any  way  departing  from  the  clear  meaning  of 
the  language  of  section  19.  In  the  case  before  them,  the 
acknowledgment  was  made  before  the  statutory  period  had  run 
out  and  their  Lordships  say  "thus  one  requisite  of  section  19 
is  complied  with."  Under  section  25  sub-section  3  of  the 
Indian  Contract  Act,  a  promise  made  in  writing  and  signed 
by  the  person  to  be  charged  therewith  to  pay  a  barred  debt  is 
a  good  consideration  but  there  must  be  a  distinct  promise  and 
not  a  mere  acknowledgment. 

In  our  opinion,  the  decision  of  the  court  below  is  right.     We 
dismiss  the  appeal  with  costs  including  ^^qs  on  the  higher  scale. 
S.  Appeal  dismissed. 


Civil 
1908. 
March^  p,  /o. 
AlKMAN,  J. 

Karamat 

H  USA  IN,  J. 


MAZ   AHMAD 

versus 

ABDUL  HAMID.* 

Code  0/ Civil  Pioc€iU4rc—{Aci  XIV  oj  ]^t2),  sccticvs  4J,  jy;— First  suit 
for  licdaraiion  of  right  and  partition— Sccotia  suit  for  partition  of 
joint  property — Cause  of  action  ia'cntiud— lirst  suit  withdrawn — 
Second  barred— Limitation  Alt  (XV  of  jSy;) — Aft.  106 — Suit  for 
partition^  a  suit  for  a  share  in  dissolved  partnership. 

The  plaintiff  brought  a  suit  for  declaration  that  certain  properly 
in  Moradabad  District  purchased  by  the  defendant  in  his  name  was 
purcliased  with  the  money  belonging  to  the  parties  and  taken  out  of 
the  partnership  business  of  which  the  parties  were  joint  owners  and 
for  partition  of  that  property.  This  suit  was  withdrawn  without 
permission  to  bring  a  fresh  suit  as  the  parties  referred  the  matter  in 
dispute  to  arbitration.  The  arbitration  fell  through  and  the  plaintiff 
brought  this  suit  for  partition  of  certain  property  situate  at  Naini  Tal 
which  had  been  purchased  in  the  joint  names  of  the  parties.  In  the 
plaint,  he  alleged  that  the  property  at  Naini  Tal  was  purchased  with 
the  profits  of  the  partnership  business.  Hcld^  that  the  cause  of  actions 
in  both  the  suits  were  identical  and  the  second  suit  was  barred  by 

*  Mis.  196  of  1907. 
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section  43  of  llic  Code  of  Civil  Procedure,  as  the  plaintiff  ought  to 
have  included  his  present  claim  in  the  first  suit.  HeJd^  further,  that 
the  suit  was  barred  by  section  373  of  the  Code.  Held  further,  that 
the  suit  was  also  barred  by  article  106  of  the  Limitation  Act  inasmuch 
as  it  was  a  suit  for  a  share  in  the  profits  of  a  partnership  which  had 
been  dissolved  more  than  three  years  before  the  suit. 

Reference  by  the  Government  under  the  Kumaun  rules. 

The  facts  of  the  ca.se  were  as  follows  : — The  plaintift   and 
the  defendant  owned  a  shop  jointly    at  Naini  Tal,  which  was 
carried  on  by  the  plaintiff  and  the  defendant.     The  defendant 
purcha.sed  certain  propert}'  at  Moradabad  in  his  name.     Three 
shops  were  purchased  at  Naini  Tal  in  the  names  of  the  plaintiff 
and  the   defendant.     The   plaintiff  claimed  partition    of  the 
Naini  Tal  property  in  this  suit.     The  defence  was  that  the  suit 
was  barred  by  (i)  .section  43  of  the  Code  of  Civil  Procedure 
and  (2)  article,  106  of  the  Limitation  Act.     The  material  facts 
relating  to  this    defence  were  that   plaintiff  brought  a  suit  at 
Moradabad    in    1901,    for   declaration   that   eertain  property 
standing  in  the  name  of  defendant  was  the  joint  property  of 
the   parties  and   for  partition    of  that  property.     He  alleged 
that  the  defendant  had  fraudulently  ^//rt-Z/^^i-^^  that  property 
in  his  own  name  with    the    money    which    belonged    to   the 
parties.     During  the  pendency  of  that  suit  an  agreement  was 
drawn  np  for  referring  the  matters    in    dispute    between    the 
parties  to  the  arbitration  of  several  arbitrators.     The  agree- 
ment was  filed  before  the  Deputy  Commissioner  of  Naini  Tal 
who  referred  the  matter  to  arbitration.     Some  of  the  arbitra- 
tors did  not  join  the  arbitration.     The  umpire  made  the  parties 
sign  a  compromise   on  2nd   June,    1902.     Before   the   com- 
promise, the  plaintiff  withdrew  the  Moradabad  suit  without 
leave  to  file  a  fresh  suit.     The  defendant  applied   to   file   the 
compromise    but    the    Deputy  Commissioner   dismis.sed    the 
application.     After  .some  other  proceedings,  the  High  Court 
confirmed  the   Deputy  Commissioner's  order  in   1904.     (The 
judgment  is  reported   in  i    A.  L.  J.   R.,   29).     The    plaintiff 
thereupon  filed  this  suit  on^i2th  December,  1905,  for  partition 
of  Naini  Tal  property.     The  courts    held  that  section  43  of 
the  Civil  Procedure  Code  and  article   106  of  the   Limitation 
Act   barred   the   suit.     The    plaintiff  applied  to  the  Govern- 
ment,  who    referred    the   following   questions   to   the    High 
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Civil..  O^urt,  under    Rule    17    of  the  Kumaun  Rule^  which  runs  as 

follows  : — 

The  Government  may  on  the  application  of  a  party  to  the 
suit  or  of  its  own  motion,  refer  to  the  High  Court  of  Judica- 
.\uDui.  Hamid  ^y^g  fQj.  ji^g  North  Western  Provinces  for  its  report  and 
opinion  any  final  decree  of  the  commissioner  which  may 
seem  to  be  open  to  objection  on  any  of  the  grounds  specified 
in  section  584  of  the  Code  of  Civil  Procedure  and  may  there- 
after pass  such  orders  as  may  api>ear  proper. 

(i)  Whether  having  regard  to  the  statements  in  the  plaints  of  the 
suits  filed  in  Moradabad  and  Xaini  Tal  causes  of  action  in  both 
suits  were  one  and  the  same  ? 

(2;  Whether  if  there  was  a  single  cause  of  action  in  both  suits,  the 
plaintiff  was  bound  to  include  the  claim  for  the  Naini  Tal  pro- 
perty in  the  suit  filed  in  Moradabad,  whether  his  omission  to  do 
so  precludes  the  institution  of  the  present  suit  ? 

(3;  Did  the  reference  to  arbitration  in  the  Moradabad  suit  bar  the 
trial  ot  that  suit,  if  it  did,  is  the  present  suit  affected  or  not  by 
the  provisions  of  section  43  Civil  Procedure  Code  ? 

(4)  Does  the  withdrawal  of  the  Moradabad   suit   without   permission 

to  bring  a  fresh  suit  under  section  373,  Civil  Procedure  Code, 
bar  the  present  suit  for  the  portion  of  the  claim  omitted  in  the 
previous  suit  ? 

(5)  Is  the  present  suit  barred  under  article  106  ot   the   2nd   Schedule 

of  the  Limitation  Act  (XV  of  1877)? 

Mohanlal  Nehiu  (with  him  Motilal  Nehru),  for  the  appellant. 
As  a  matter  of  fact  there  are  only  two  questions  for  decision' 
first  whether  section  43  of  the  Civil  Procedure  Code  bars  the 
suit,  and  secondly  whether  the  suit  is  barred  by  limitation,  under 
article  106  of  the  Limitation  Act.  The  causes  of  action  in 
the  Moradabad  and  Naini  Tal  suits  were  not  identical.  In  the 
Moradabad  suit,  the  cause  of  action  was  the  fraudulent  act 
of  the  defendant,  in  purchasing  the  property  in  his  name 
alone  with  joint  funds.  In  the  present  suit,  the  property 
>tands  in  the  name  of  both  parties.  There  is  no  allegation 
of  fraud.  The  plaintiff  in  his  plaint  at  Moradabad  stated 
that  he  could  not  sue  in  respect  of  Naini  Tal  property  at 
Moradabad.  There  is  authority  in  support  of  the  view  that  if 
the  properties  were  situated  in  different  districts,  the  cause  of 
action  in  respect  of  the  property  in  one  district  could  not  be 
joined  with  the  cause  of  action  in  respect  of  the  property  in 
another  district. 
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Balaram  Bhaskarji  \\   Ramchandra   R/inskarjt\  [1898],  I.  L.  R.,   22 
Bom.,  922. 

But  even  if  the  plaintiff  was  wrong,  the  fact  that  he  made  a 
statement  that  the  cause  of  action  in  respect  of  the  other 
property  had  accrued  to  him  would  not  debar  him  from  now 
suing  for  that  as  he  was  not  bound  to  include  that  in  the 
former  suit.  The  causes  of  action  being  different  he  was  not 
bound  to  sue  in  respect  of  lx)th  the  properties  in  the  former 
suit. 

Rtayat  UUah  v.  Nasir  Khan,  [1884],  I.  L.  R.,  6  All,  616. 
In  the  former  suit  the  plaintiff  wanted  possession  after 
partition.  In  the  present  case,  he  said  that  he  was  in 
possession  but  could  not  enjoy  the  property  jointly  with  the 
defendant  and  wanted  a  division  only.  The  parties  were 
Mahomedans.  They  were  not  the  members  of  a  joint  family 
but  were  tenants  in  common  in  respect  of  the  projierty  in 
dispute.     A   suit   for  partial   partition  was  not  barred. 

Lachmi  Narain  wjanki  Das^  [1901],  A.  W.  N.,  50. 
If  section  43  barred   the  suit    the    result   would    be,    that  the 
plaintiff  would  be  obliged  to  enjoy  the  propert}*  jointly  with 
the  defendant  in  perpetiuty. 

Ittappan  v.  Manavikuima  [1897],  I.  L.  R.,  21  Mad.,  153  at  1^7. 
[AlKMAN,  J. — The  plaint  in  the  former  suit  .shows  that  the 
plaintiff  thought  he  could  not  sue  in  respect  of  Naini  Tal  pro- 
p>erty  at  Moradabad.     Would  the  fact  that  he  unintentionally 
relinquished  the  claim  .save  the  suit  from  .section  43]. 

If  there  was  a  relinquishment,  .section  43  would  apply  but 
in  the  present  case,  there  was  no  relinquishment  at  all. 

[AlKMAN,  J. — Was  he  not  bound  to  sue  in  respect  of  the 
Xaini  Tal  property  at  Moradabad  ?] 

No.  The  provisions  of  section  19  of  the  Civil  Procedure 
Code  were  not  mandatory  but  directory  onl)-.  The  word 
used  in  section  19  was  *may'  and  not  VshalP  which  was  used 
in  other  .similar  section.s. 

Subba  Rao  v.  Rama  Rao^  [1867]  3  .Mad.,  H.  C,  376. 
The  question  about  section  373,  Civil  Procedure  Code,  did 
not  arise.     If  section  43  did  not  bar  the  suit  section  373  could 
not     Moreover   the   subject    matter   of  the   two   suits   were 
different 
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Article  106  only  applied  to  suits  for  accounts  and  share  in 
the  partnership  pTO[>erty.  This  was  not  a  suit  for  account  and 
share  but  a  suit  for  partition  of  immovable  property.  The 
parties  were  partners  so  far  that  they  were  part  owners  of 
the  property  sought  to  be  partitioned. 

Kassamalw  Gopi,  [1886],  I.  L.  R.,  9  All.,  120  at  123. 

Article  106  applied  when  the  share  was  not  ascertained. 
When  the  share  was  ascertained  the  ordinary  limitation  would 
apply.  Under  the  Transfer  of  Property  Act  both  parties  be- 
came owners  in  equal  shares.  The  plaintiff  could  bring  a  suit 
for  partition  within  12  years  from  the  time  when  his  right  was 
denied.  The  finding  was  that  partnership  was  dissolved  in 
1895.  The  suit  would  be  within  time  if  brought  within  12 
years  from  1895. 

/.  N,  Cliaudf  i  (with  him  Sun  Jar  Lai),  for  the  respondent.  The 
plaint  in  the  Moradabad  suit  showed  that  the  plaintiff  inten- 
tionally omitted  the  claim  about  Naini  Tal  property.  When 
the  plaintiff  omitted  the  claim  in  respect  of  that  property  he 
could  not  maintain  the  present  suit,  section  43  of  the  Civil 
Procedure  Code  being  a  bar.  The  cause  of  action  in  both 
the  suits  was  the  repudiation  of  his  right  as  partner.  Section 
19  of  the  Code  was  an  enabling  section  and  enabling  sections 
of  that  kind  were  of  imperative  nature.  The  plaintiff' could  not 
be  compelled  to  claim  the  whole  property  at  Moradabad  but  he 
must  take  the  consequences  of  his  omission, 

J  Jar  Chamfer  Singh  v.  Lai  Bahadur  Singh,  [1894]  I.  L,  R,,  16  AIL,  359. 

The  causes  of  action  in  both  the  suits  being  identical  z^/r., 
dispossession,  it  was  immeterial  by  what  processes  they  came 
into  existence.  The  plaintiff  in  both  cases  wanted  possession 
of  his  share. 

Ukha  V.  Dagi,  [1882]  I.  L.  R.,  7  Bom.,  182. 

No  permission  under  section  373  C.  P.  C.  was  asked  for  in 
the  Moradabad  suit.  The  second  suit  could  not  be  main- 
tained. 

Behari  Lai  \.  Srimati  Baran  Mai,  [1898]  I.  L.  R.,  17  AIL,  53. 

In  applying  section  43  regard  must  be  had  to  the  nature 
of  the  claim  and  the  cause  of  action.  The  nature  of  the  defence 
was  not  material. 

Article    106  of  the   Limitation   Act   also   barred   the  suit. 
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The  partnership  property  referred  to  in  that  article  meant 
both  real  and  personal  property.  If  a  share  in  partner- 
ship property  was  claimed  that  article  would  apply.  That 
it  was  partnership  property  was  evident  from  the  fact  that 
the  plaintiff  in  his  plaint  admitted  that  the  rent  was  de- 
posited in  the  partnership  shop  and  expenses  were  paid 
out  of  it.  The  plaintiff  could  only  sue  for  dissolution  of 
partnership  and  accounts.  LiNDLEY  on  Partnership,  7th  Edi- 
tion p.  361,  362.  377.  If  there  was  agreement  at  the  time  of 
purchase  that  a  certain  property  would  not  be  treated  as 
partnership  property,  the  case  would  be  different. 

The  Judgment  of  the  Court  was  delivered  by 

Airman,  J. — This  is  a  reference  by  Government  under  rule  1 7 
of  the  Kumaun  rules,  1894,  asking  for  the  report  and  opinion 
of  this  Court  on  certain  questions  arising  out  of  an  appellate 
decree  of  the  Commissioner  of  Kumaun.  The  case  is  a  ch'fficult 
one.  After  hearing  it  throughly  and  ably  argued  by  the 
counsel  on  both  sides,  we  reply  as  follows. 

In  the  suit  filed  in  Moradabad,  the  plaintiff  came  into  court 
alleging  a  partnership  between  himself  and  the  defendant. 
He  asserted  that  certain  property  had  been  acquired  by  the 
defendant  out  of  the  partnership  funds  and  that  it  had  been 
dishonestly  entered  by  the  defendant  in  his  own  name.  He 
asked  for  a  declaration  that  the  property  in  question  was  partner- 
ship property  and  further  asked  to  be  put  in  possession  of 
one-half  of  it.  In  that  plaint,  he  referred  to  the  existence  of 
other  property  in  Naini  Tal  and  said  that  as  he  could  not  legally 
sue  for  it  in  the  Moradabad  court,  he  would  bring  a  separate 
suit  for  it.  The  Moradabad  suit  was  afterwards  withdrawn 
by  the  plaintiff,  no  permission  being  given  under  section  373 
of  the  Code  of  Civil  Procedure  to  bring  a  fresh  suit.  The  plain- 
tiff afterwards  filed  in  the  court  of  the  Deputy  Commissioner, 
Naini  Tal,  the  suit  which  has  given  rise  to  this  reference.  The 
suit  is  in  regard  to  property  which  according  to  the  statements 
in  paragraph  1  of  the  plaint,  and  the  evidence  of  the  plaintiff 
was  partnership  property  as  defined  in  section  253  of  the  Con- 
tract Act.  The  plaintiff  stated  that  he  was  in  possession  of 
this  property  and  asked  for  a  partition.  In  his  plaint  and  in 
his  evidence,  the  plaintiff  alleged  that  he  was  in    possession  of 
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the  property  in  suit.  The  defendant  denied  that  plaintiff  was 
in  possession.  The  Deputy  Commissioner  found  that  plaintiff 
was  not  in  possession  and  this  finding  was  not  challenged  by 
the  plaintiff  in  his  appeal  to  the  Commissioner.  The  courts 
below  held  that  the  suit  was  barred  under  the  provisions  of 
section  43  of  the  Code  of  Civil  Procedure  and  also  by  article 
106  of  the  Limitation  Act. 

The  first  question  asked  by  the  Government  is  whether 
having  regard  to  the  statements  in  the  plaints  of  the  suits  filed 
in  Moradabad  and  Naini  Tal  separate  causes  of  action  were 
disclosed  or  whether  the  cause  of  action  in  both  suits  was  one 
and  the  same?"  We  have  carefully  studied  the  plaints 
and  in  our  opinion  the  cause  of  action  in  both  suits  was  in 
reality  one  and  the  same,  viz,  a  claim  to  property  arising  out 
of  the  relation  of  the  parties  as  partners  in  the  firm  at  Naini  Tal. 

The  second  question  is  : — **  Whether  if  there  was  only  a 
single  cause  of  action  in  both  suits,  the  plaintiff  was  bound  to 
include  the  claim  for  the  Naini  Tal  property  in  the  suit  filed 
in  Moradabad,  and  whether  his  omission  to  do  so  precludes 
the  institution  of  the  present  suit  ?"  in  our  opinion,  the  plain- 
tiff not  only  might  but  ought  to  have  included  his  present 
claim  in  the  first  suit,  and  his  omission  to  do  so  precludes 
the  institution  of  the  present  suit. 

The  third  question  is  : — **  Did  the  reference  to  arbitration 
in  the  Moradaba  1  suit  bar  the  trial  of  that  suit?  If  it  did,  is  the 
present  suit  affected  or  not  by  the  provisions  of  section  43  of 
the  Code  of  Civil  Procedure?"  This  question  appears  to  be 
based  on  some  misconception.  The  parties  are  agreed  that 
no  reference  to  arbitration  was  made  in  the  Moradabad  suit. 

The  fourth  question  is  : — *'  Does  the  withdrawal  of  the 
Moradabad  suit  without  permission  to  bring  a  fresh  suit,  under 
section  373,  Civil  Procedure  Code  bar  the  present  suit  for  the 
portion  of  the  claim  omitted  in  the  previous  suit?"  Having 
regard  to  our  answer  to  the  second  question,  we  answer  this  in 
the  affirmative 

The  fifth  question  is  : — "  Is  the  present  suit  barred  under 
article  106  of  the  Second  Schedule  of  the  Limitation  Act  (XV 
of  1877)  ?"     Although  the  suit  is  not  in  terms,  a  suit  for  a  share 
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of  profits  of  a  dissolved  partnership,  it  is  found  by  the  courts 
below  that  the  partnership  was  dissolved  upwards  of  three 
years  before  the  suit  was  instituted  in  Naini  Tal,  and  as  the 
plaintiff  would  not  have  been  entitled  to  the  relief  he  asked 
for  without  an  account,  and  a  finding  as  to  his  share  of  the 
profits  of  partnership,  we  hold  that  his  present  suit  is  barred. 

This    is    our    reply  to  the   reference.     In   our  opinion,  the 
respondent  is  entitled  to  his  costs  in  all  courts,  the  costs  in  this 
Court  to  include  fees  on  the  higher  scale. 
X.  Record  ret  timed. 
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BHANI   MAL 

versus 

MAKKHAN  LAL  and  otiikks.* 

Execution  oj  decree  —S^^te  of  immo7>abte  property  -  Purchased  by  decree- 
holder — Suit  to  obtain  possession  by  assij^nec  of  auction-purchaser — 
Civil  Procedure  Code  (Act  XIV  of  1682)^  section  244.—  Practice  Full 
Bench  reference—  Bench  not  constituted —Powers  and  duties  of  a  Divi- 
sion Bench. 

Where  in  execution  of  a  simple  money  decree  certain  property 
was  sold  and  purchased  by  the  decree-holder  himself,  and  where 
after  the  confirmation  of  the  sale  the  decree-holder  failed  to  obtain 
possession  of  the  property  purchased,  and  it  remained  in  the  hands 
of  the  judgment-debtor,  Held^  that  a  suit  by  an  assignee  of  the 
decree-holder  for  possession  of  the  purchased  land  was  barred  by 
section  244,  Code  of  Civil  Procedure.  Kalyan  Sin^h  v.  Thakur  Das 
3  A.  L.  J.  R.,  234  followed. 

Sembte. — A  Division  Bench  of  the  High  Court  made  a  reference 
to  the  Full  Bench,  but  the  Chief  Justice  refused  to  constitute  a  bench 
to  hear  the  reference.  Held  that  the  Division  Bench  could  rehear 
the  case. 

SkconI)  APPliAL  froro  tile  decree  of  G.  C.  Badhwar  Esq., 
Additional  Judge  of  Saharanpur,  affirming  the  decree  of  Pan- 
dit Kunwai  Bahadur,  Munsif  of  Deoband. 

The  facts  of  this  case  are  shortl\'  these  :  One  Hargu  Lai 
purchased  the  property  in  suit  in  execution  of  a  simple  money- 
decree  of  his  against  Musammat  Munir-un-nissa,  and  flamid- 
*  S.  A.  No.  340  of  1907. 
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ullah,  on  the  20th  September,  1894.  The  sale  was  confirmed 
on  23rd  October,  1894,  and  on  23rd  July,  1895,  the  sale-certi- 
ficate was  obtained.  After  Hargu  Lai's  death,  his  grandson 
Makhanlal  sold  the  property,  on  26th  December,  1904,  to  the 
plaintiff,  Bhani  Mal.  Bhani  Mal  brought  the  present  suit  for 
possession  of  the  property  against  the  judgment-debtors, 
Musammat  Munir-un-nissa  and  Hamid-ullah.  The  courts 
below  dismissed  the  suits  as  barred  by  the  provisions  of 
sertion  244,  Code  of  Civil  Procedure,  relying  on 

Sandhu  Taraganar  v.  Hussain  Sahib^  [1904]  I.  L.  R.,  28  Mad.,  87 

Plaintiff  appealed. 

Lalit  Mohan  Banerji{{ox  William  Wallach\  for  the  appellant 
Section  244  of  the  Code  of  Civil  Procedure  is  not  applicable 
as  the  question  is  not  betw  een  the  decree-holder  or  his  repre- 
sentative on  one  side  and  the  judgment-debtor  or  his  repre- 
sentative on  the  other.  The  auction-purchaser  is  the  repre- 
sentative of  the  judgment-debtor,  and  the  question  therefore 
is  one  between  the  judgment-debtor  himself  and  his  own  re 
presentative. 

Maganlal  v.  Doshi  Muljiy  [1901]  I.  L.  R.,  25  Bom.,  631. 

The  fact  that  the  decree-holder  himself  is  the  auction-pur- 
chaser makes  no  difference. 

Ghulam  Shabbir  v.  Dwarka  Prasad,  [1895J  i-  ^  ^i  18  AIL,  36. 
The  cases  in  the  Calcutta  High  Court  prior  to  the  case 

Madhusudan  v.  Gobinda,  [1899]  \,  L.  R.,  27  CaL,  34. 
are  in  favour  of  the  appellant.     The  case  of 

Katayan  Singh  v.  Thakur  Aw,  [1900]  3  A.  L.  J.  R.,  234. 
is  against  the  appellant  but  it  is  submitted  that  that  case 
has  been  wrongly  c^ecided,  The  question  does  not  relate 
to  execution,  satisfaction  or  discharge  of  the  decree,  for  the 
decree  has  already  been  fully  executed,  and  there  is  no 
decree  extant.  The  legislature  contemplates  a  suit  of  this 
character,  for  it  provides  in  Art.  138  of  the  Second  Schedule 
of  the  Indian  Limitation  Act,  1877,  that  the  auction-purchaser 
is  competent  to  bring  a  suit  against  the  judgment-debtor 
when  he  continues  to  remain  in  possession. 

Sarat  Chandra  Chaudhri  (for  Satish  Chandra  Banerji^  with 
A  haul  RaooJ),  for  the  respondents.  The  question  is  conclud- 
ed by  the  authority  in  Kalyan  Singh  v.  Thakur  Das  ( * ),  and 
the  judgment  of  the  Chief  Justice  and  BUkKiTT,  J.,  in  that  case 
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^  oupports  the  respondents  and  is  on  all  fours  with  the  present 
case.     Referenee  was  made. 

Sandhu  v.  Husain^  [1904]  L  I-  R->  28  Mad.,  87. 
The  following  order  was  made  by  the  Court. 

Our  learned  colleague  in  referring  this  second  appeal  to  a  Bench  of 
two  Judges  says  that  he  has  considerable  hesitation  in  accepting  the 
decision  of  this  court  in  Kalyan  Singh  v.  Bhagivan  Das,  After  hearing 
the  arguments  addressed  to  us  on  behalf  of  the  appellant,  we  think  it 
desirable  that  the  question  raised  in  this  second  appeal  be  decided  by  a 
Full  Bench.  We  direct  that  the  case  be  laid  before  the  Hon'ble  the 
Chief  Justice  for  orders. 

The  papers  having  been  laid  before  the  Chief  Justice,   His 
Lordship  passed  the  following  order : 

This  reference  comes  to  me  under  exceptional  circum- 
stances. In  the  case  of  Kalyan  Singh  v.  Thakur  Das  a  Division 
Bench  composed  of  my  brother  Burkitt  and  myself  decided 
after  mature  consideration  the*  sole  point  which  is  involved 
in  the  case.  The  value  of  the  present  appeal  is  trifling  being 
only  Rs.  200,  and  the  case  being  cognizable  by  a  single  Judge 
came  before  my  brother  Banerji.  He  had  considerable 
hesitation  in  accepting  the  view  expressed  in  Kalyan  Singh 
V.  Thakur  Das,  that  is  in  following  that  ruling  and  referred 
the  case  to  a  Bench  of  two  Judges.  It  came  before  my 
brothers  Knox  and  Aikman  with  the  result  that  they  have 
referred  it  to  me  with  the  object  of  having  it  determined  by  a 
larger  Bench. 

In  deciding  the  case  of  Kalyan  Singh  v.  Thakur  Das  my 
brother  Burkitt  and  I  were  supported  by  a  decision  of  the 
Calcutta  High  Court  in  the  case  of  Madhusudon  Das  v. 
Gobinda  Pria  Clutndhurani  {^)  ^v\A  by  the  decisions  of  the 
Madras  High  Court  in  Kasinatha  Ayyar  v.  Uthumansa 
Roivthan  (*)  and  Kattayat  Paihumai  v.  Raman  Menon.  The 
same  question  came  before  my  brother  Burkitt  and  myself 
in  an  appeal  from  my  brother  Aikman,  under  the  Letters 
Patent,  Sheonarain  v.  Nut  Muhammad,  No.  36  of  1907,  decided 
on  the  6th  of  December,  1907  which  is  unreported.  In 
deciding  that  case  my  brother  Aikman  does  not  appear  to 
have  been  aware  of  the  decision  in  Kalyan  Singh  v.  Thakur 
Das.  He  relied  upon  two  cases  in  the  Calcutta  Hight  Court, 
(I)  [1899]  I.  L.  R.,  27  Cal,  34.  (2)  [1901]  I.  L.  R.,  25  Mad.,  529. 
(3)  [1902]  I.  L.  R.,  26  Mad,  740. 
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Civil  namely,  Seru  Mohnn  Bani  v.   Bhagoban  Din  Pandey  (^)  an 

T008.  Kishon  Mohun  Ro)'  Chcnvdhry  v.  Chancier  Nat  it  l^al  (*). 

BHiVNi  Mai.  ^^^  ^^^  judgment  he  observes  *'  I  have  not  been   referred   to 

^'-      ,  any   case    in    which    an    opposite   view  has  been  taken."     In 

Makkhan  Lal.  .  ,         ^  ,  ,         .  ,         . 

Knox  J.  neither  of  those  cases  does  it   appear   that  the   auction    pur- 

chaser was  the  decree-holder. 

We  reversed  his  decision  pointing  out  amongst  other 
things  that  the  Privy  Council  expressed  approval  of  the  fact 
that  the  High  Courts  in  India  had  not  put  a  narrow  construc- 
tion upon  section  244.  in  the  Full  Bench  case  of  Guizari 
Lai  V.  Mad/to  Ram  (^;,  in  the  course  of  his  judgment  my 
brother  Banerji  observed  : 

"  It  seems  to  me  that  ever\'  purchaser  of  the  judgment 
debtor\s  interest  who  is  bound  b\'  the  decree  is  a  represent- 
ative of  the  judgment-debtor  within  the  meaning  of  the 
section  (/>.,  section  244)  tt  cetra!' 

In  the  present  case,  the  auction-purchaser  was  the  decree- 
holder  and  therefore  was  bound  by  the  decree.  \\.  seems  to 
me  desirable  that  there  should  be  uniformity  in  the  decisions 
of  the  different  High  Courts  and  in  view  of  the  decisions  to 
which  I  have  referred,  I  fail  to  discover  any  justification  for 
my  passing  a  sf^ecial  order  in  this  case,  particularly  as  it  is 
one  which  was  within  the  cognizance  of  a  single  Judge. 
The  fact  that  my  brother  Banerji  had  some  hesitation  in 
accepting  the  ruling  of  my  brother  Burkitt  and  myself,  how- 
ever worthy  of  weight,  does  not  seem  to  me  in  the  circum- 
stances of  this  case  to  justify  a  special  order  and  therefore, 
I  direct  that  the  case  be  laid  before  the  Bench  by  which  it 
has  been  referred  for  determination. 

The  appeal  was  then  laid  before  Knox  and  Airman;  J.  J. 

The  judgment  of  the  Court  was  delivered  by 

Knox,  J. — This  appeal  came  in  the  first  instance  before  our 

brother  Banerji  who,  observed  that  the  ruling  of  this  Court  in 

Kaiyan  Sing/i  v.  77takur  Das  was  against  the  contention  of  the 

appellant  but  that  he  had  considerable  hesitation  in  adopting 

(1)  [1883]  1.  L.  R.,  9  Cal,  602. 

(2)  [1887]  I.  L.  R.»  14  Cal.,  644. 

(3)  ['904]  I.  L.  R.,  26  All,  447. 
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the  view  taken  in  that  case.  He  accordingly  referred  the  case 
to  a  Bench  of  two  Judges.  It  then  came  before  this  Bench. 
The  learned  vakil,  for  the  appellant,  pressed  us  with  strong 
arguments  regarding  the  desirability  of  the  important  question 
raised  in  the  appeal  being  decided  by  a  Full  Bench  of  this 
Court.  On  the  20th  December,  1907,  we  expressed  an  opinion 
to  the  effect  that  it  was  desirable  that  the  question  raised  in 
this  second  appeal  be  decided  by  a  Full  Bench,  and  we  directed 
that  the  case  be  laid  before  the  Hon'ble  the  Chief  Justice  for 
orders. 

The  learned  Chief  Justice  for  reasons  stated  in  the  order 
bearing  date  the  lOth  of  January,  1908,  held  "that  it  did  not 
seem  to  him  in  the  circumstances  of  this  case  to  justify  a 
special  order,  and  he  therefore  directed  that  the  case  be  laid 
before  the  Bench  by  which  it  has  been  referred  for  determina- 
tion." 

On  the  case  coming  back  to  us  the  learned  vakil  for  the 
apf)ellant  argued  that  having  once  made  an  order  of  reference 
to  a  Full  Bench,  we  had  no  jurisdiction  to  pass  further  orders 
in  the  case.  He  called  our  attention  to  the  fact  that  in  only 
one  case  had  the  request  of  a  Division  Bench  of  Judges  to 
have  a  case  referred  to  a  Full  Bench  been  refused  by  a  Chief 
Justice  (S.  A.  644  of  1896),  and  that  in  that  case  on  a  further 
representation  by  the  Judges  who  made  the  reference,  a  Full 
Bench  was  ultimately  constituted. 

We  have  no  power  to  constitute  a  Full  Bench  and  under 
the  circumstances,  we  consider  that  we  must  hear  the  appeal. 

The  learned  Vakil,  for  the  appellant  admits  that  the  ruling 
in  Kalyan  Stngh  v.  Thakur  Das,  cited  in  the  referring  order 
of  our  brother  Banerji  is  against  the  appellant.  That  is  a 
ruling  of  a  Division  Bench  and  in  view  of  it,  we  hold  that  this 
appeal  fails.     We  dismiss  it  with  costs. 
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Appeal  dismissed. 
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T.  P.  PETHERPERMAL  CHETTY 
versus 
R.  MUNIANDY  SERVAI   and  others. 

Henamec  transaction^  to  effect  a  fraud— Object  defeated— Ri^ht  to  recover 
possession — Instrument  not  operative — Setting  aside  of  the  instrument 
whether  necessary — Limitation  Act  (XV  of  1877),  Art.,  g/,  144* 

In  order  to  save  his  property  from  an  equitable  mortgagee  one  C 
executed  a  benamee  deed  of  sale  in  1895,  ^^  favour  of  the  defendant. 
The  equitable  mortgagee  brought  a  suit  and  got  a  decree  against 
C,  and  his  benamee  transferree  who  paid  him  up.  The  representative 
of  C  brought  this  suit  for  possession  of  the  property  purported  to 
have  been  sold.  Held,  that  he  was  entitled  to  recover  possession 
inasmuch  as  he  was  not  carrying  out  the  illegal  transaction,  but  was 
seeking  to  put  every  one  in  the  same  position  as  they  were  in  before 
that  transaction  was  determined  upon.  Moreover  the  purpose  of  the 
fraud  having  been  defeated  there  was  nothing  to  prevent  the  plaintiff 
from  recovering  possession  of  his  property.  Taylor  \\  Bovvers,  i.  Q. 
B.  D.,  291  ;  Symes  v.  Hughes,  L.  R.,  9  Eq.,  475  ;  In  r^  Great  Berlin 
Steam  Boat  Company,  26  Ch.,  s.  616  ;  Kearley  v.  Thomson,  24 
Q.  B.  1).,  742,  referred  to. 

In  conspiracy  the  concert  or  agreement  of  the  two  minds  is  the 
offence,  the  overtact  is  but  the  outward  and  visible  evidence  of  it. 
Very  often  the  overtact  is  but  one  of  the  many  steps  necessary  to  the 
accomplishment  of  the  illegal  purpose,  and  may,  in  itself  be  com- 
paratively insignificant  and  harmless,  but  to  enable  a  fraudulent 
confederate  to  retain  property  transferred  to  him  in  order  to  effect  a 
fraud,  the  contemplated  fraud  must  according  to  the  authorities  be 
effected.  Then,  and  then  alone,  the  fraudulent  grantor  or  giver, 
loses  the  right  to  claim  the  aid  of  the  law  to  recover  the  property  he 
has  parted  with. 

Held,  further  that  the  sale-deed  of  1895  ^^s  not  an  operative 
instrument,  and  it  was  not  necessary  for  him  to  have  it  set  aside  as  a 
preliminary  to  his  obtaining  a  decree  for  possession,  and  the  suit 
was  governed  by  article  144,  and  not  91  of  the  Limitation  Act. 

Appeal  from  a  decree  of  the  Chief  Court  of  Lower  Burmah. 
The  material  facts  are  set  out  in  the  judgment.   The  Courts 
below  decreed  the  suit. 
Defendant  appealed. 

Upjohn  K.  C,  and  Baelkache  K.  C,  for  the  appellant. 
A.  DeGniyther,  for  the  respondent. 
The  judgment  of  their  Lordships  was  delivered  by 
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Lord  Atkinson. — In  this  case,  an  action  was  originally 
brought  by  R.  Muniandy  Servai,  claiming  through  his  deceased 
brother  Chellum  Servai,  who  was  himself  heir  and  administrator 
of  one  Muniandy  Maistry,  against  T.  P.  Petherpermal  Chetty, 
the  uncle  and  predecessor  of  the  appellant  (thereinafter  called 
"  Petherpermal,  the  elder**),  and  two  formal  defendants,  R.  M.  A. 
R.  L.  Muthia  Chetty  and  P.  R.  M.  P.  Chinnia  Chetty,  to  recover 
possession  of  a  certain  tract  of  paddy  land  about  2,500  acres 
in  extent,  known  as  Government  waste  land  No.  i  situate  in 
Tamanaing  Circle,  Kungyangon  Township,  Hanthawaddy, 
District  Lower  Burma.  One  Arunachellam  Chetty  claimed 
to  be  an  incumbrancer  on  these  lands  as  equitable  mortgagee 
by  deposit  of  the  title  deeds  for  a  sum  of  Rs.  14,568-12-0. 

On  the  nth  June,  1895,  Chellum  Servai  executed  a  deed 
purporting  to  be  conveyance  on  sale  of  the  above-mentioned 
lands  to  Petherpermal  Chetty,  the  elder,  a  money-lender  resid- 
ing in  Rangoon  in  consideration  of  the  sum  of  Rs.  30,000,  the 
receipt  whereof  was  thereby  acknowledged. 

On  the  1 8th  September,  1895,  Arunachellam  Chetty,  the 
equitable  mortgagee,  instituted  a  suit  in  the  District  Court 
of  Hanthawaddy  against  Chellum  Servai,  as  administrator  of 
the  estate  of  Muniandy  Maistry  deceased,  and  Petherpermal, 
the  elder,  in  which  he  alleged  that  at  the  time  of  the  execution 
of  the  above-mentioned  conveyance,  Petherpermal,  the  elder, 
was  aware  of  the  existence  of  his  (Arunachellam's)  claim  as 
equitable  mortgagee,  and  that  the  sum  of  Rs.  30,000,  the  con- 
sideration mentioned  in  the  deed,  had  never  been  paid,  and 
claimed  that  he  might  be  declared  entitled  to  hold  his  equitable 
mortgage  over  these  lands  in  priority  to  the  last-mentioned  con- 
veyance, and  that  the  defendant  Chellum  Servai  might  be 
ordered  to  pay  to  him  the  sum  of  Rs.  14,568-12-0  with  interest, 
and  other  relief. 

Petherpermal,  the  elder  filed  his  defence,  and,  the  case  having 
come  on  for  hearing,  the  District  Judge  decided,  amongst 
other  things,  that  Petherpermal,  the  elder  was,  at  the  date  of 
the  deed  of  conveyance  to  him,  well  aware  of  the  existence  of 
this  equitable  mortgage,  and  declared  that  the  latter  was 
entitled  to  priority  over  the  former,  and  ordered  the  defendant 
Chellum  Servai  to  pay  to  the  plaintiff  the  amount  of  the 
latter's  claim.     Thereu|>on    Petherpermal,  the  elder  procured 
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a  loan  from  the  two  formal  defendants  to  the  present  suit 
sufficient  to  enable  him  to  discharge  the  amount  due  to  Aruna- 
chellam  Chetty  for  debt  and  costs,  and  as  security  for  this  loan 
he  executed  a  mortgage  of  the  lands  now  sought  to  be  recover- 
ed. No  question  has  been  raised  as  to  the  validity  of  this 
latter  incumbrance. 

It  is  therefore  clear  that,  whatever  may  have  been  the  design 
to  effect  which  the  deed  of  the  i  ith  June,  1895,  was  executed, 
Arunachellam  Chetty,  the  creditor,  was  not  by  it  in  fact 
defrauded  of  his  debt.  He  was  paid  his  debt  together  with 
the  costs  of  the  litigation  which  he  successfully  prosecuted, 
and  if  his  interests  were  prejudiced  at  all,  it  was  only  to  the 
extent  that  he  was  obliged  to  take  proceedings  which,  had  the 
deed  never  been  executed,  he  might  possibly  never  have  been 
obliged  to  take. 

On  the  30th  July,  1897,  R-  Muniandy  Ser\'ai  and  Pether- 
permal,  the  elder,  executed  a  deed  of  release  by  which  the 
former  released  all  his  interest  in  the  lands  sued  for  in  con- 
sideration of  Rs.  1,000  paid  to  him  by  the  latter.  The 
District  Judge  found  that  the  execution  of  this  deed  was  pro- 
cured by  a  misrepresentation,  and  declared  that  its  only  ^^tct 
at  law  was  as  a  receipt  for  the  sum  of  Rs.  1,000.  No  objection 
was  taken  in  the  argument  on  the  appeal  in  reference  to  the 
finding  on  this  point. 

It  was  proved  by  the  affirmation  of  Muniandy  Servai  given 
in  evidence  in  this  case  that  the  deed  of  the  i  ith  June,  1895, 
was  execute  J  in  order  to  enable  the  rent  to  be  collected  and 
paid  to  the  grantors,  and  "  to  quash  Subramanian's  case,"  />., 
the  case  of  the  equitable  mortgagee.  The  District  Judge  held 
that  it  was  a  "  benamee  conveyance '"  made  by  the  parties  to  it 
"  in  collusion  to  defeat "  the  claim  of  the  equitable  mortgagee 
on  the  lands.  The  Chief  Court  of  Burma  on  appeal  upheld 
that  decision. 


It  was  not  pressed  in  argument  by  Counsel  on  behalf  of  the 
appellant  that,  on  an  issue  of  fact  such  as  this,  the  finding  of 
the  Judge  who  tried  the  case  and  saw  the  witnesses,  approved, 
as  it  was,  upon  appeal,  shoulJ  under  the  circumstances  of  the 
case  be  disturbed.  The  onl)-  questions,  therefore,  for  their 
Lordships'  decision  are — 
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I.  Is  the  plaintiff,  despite  his  participation  in  this  fraudulent 
attempt  to  defeat  his  creditor,  entitled  to  recover  the  posses- 
sion of  the  lands  purported  to  be  conveyed  ? 

7.  Is  his  right  of  action  barred  by  the  91st  Article  of 
Schedule  II.  to  the  Indian  Limitation  Act? 

Their  Lordships  are  of  opinion  that  their  answer  to  the 
first  question  must  be  in  the  affirmative. 

A  benamee  conveyance  is  not  intended  to  be  an  operative 
instrument. 

In  Mayne*s  Hindu  Law,  (7th  ed.,  p.  595,  para.  446)  the  result 
of  the  authorities  on  the  subject  of  benamee  transactions  is 
correctly  stated  thus : — 

"446. Where  a  transaction   is  once  made  out   to  be  a  mere 

benamee  it  is  evident  that  the  benamidar  absolutely  disappears  from  the 
title.  His  name  is  simply  an  alias  for  that  of  the  person  beneficially 
interested.  The  fact  that  A  has  assumed  the  name  of  B  in  order  to  cheat 
X  can  be  no  reason  whatever  why  a  court  should  assist  or  permit  B  to 
cheat  A.  But  if  A  requires  the  help  of  the  court  to  get  the  estate  back  into 
his  own  possession,  or  to  get  the  title  into  his  own  name,  it  may  be  very 
material  to  consider  whether  A  has  actually  cheated  X  or  not  If  he  has 
done  so  by  means  of  his  alias^  then  it  has  ceased  to  be  a  mere  mask,  and 
has  become  a  reality.  It  may  be  very  proper  for  a  court  to  say  that  it  will 
not  allow  him  to  resume  the  individuality  which  he  has  once  cast  off  in 
order  to  defraud  others.  If,  however,  he  has  not  defrauded  anyone,  there 
can  be  no  reason  why  the  court  should  punish  his  intention  by  giving  his 
estate  away  to  B,  whose  roguery  is  even  more  complicated  than  his  own. 
This  appears  to  be  the  principle  of  the  English  decisions.  P^or  instance, 
persons,  have  been  allowed  to  recover  property  which  they  had  assigned 

away where  they  had  intended  to  defraud 

creditors,  who,  in   fact,  were   never  injured.  .  But  where 

the  fraudulent  or  illegal  purpose  has  actually  been  effected  by  means  of  the 
colourable  grant,  then  the  maxim  applies,  In  pari  delicto  potior  est  conditio 
possidentis.  The  Court  will  help  neither  party.  *  Let  the  estate  lie  where 
it  falls '." 

Notwithstanding  this,  it  is  contended  on  behalf  of  the 
appellant  that  so  much  confusion  would  be  imported  into 
the  law,  if  the  maxim  in  pari  delicto  potior  est  conditio  possi- 
dentis Were  not  rigorously  applied  to  this  case,  and,  apparent- 
ly, t  hat  the  cause  of  commercial  morality  would  be  so  much 
prejudiced  if  debtors  who  desired  to  defraud  their  creditors 
were  not  deterred  from  trusting  knaves  like  the  defendant, 
that  in  the  interest  of  the  public  good,  as  it  were,  he  ought  to 
be  permitted  to  keep  for  himself  the  property  into  the  posses- 
sion of  which  he  was  so  unrighteously  and  unwisel\   put. 
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The  answer  to  that  is  that  the  plaintiff,  in  suing  to  recover 
possession   of  his   property,   is    not   carrying  out  the  illegal 
transaction,  but  is  seeking  to  put  everyone,  as  far  as  possible, 
in  the  same  position  as  they  were  in  before  that   transaction 
was  determined  upon.     It  is  the   defendant    who    is   relying 
upon    the   fraud    and    is   seeking   to  make  title  to  the  lands 
through  and  by  means  of  it.     An  1    despite   his   anxiety   to 
effect   great    moral   ends,    he  cannot  be  permitted  to  do  this. 
And,  further,  the  purpose  of  the  fraud  having   not   only    not 
been   effected,   but   absolutely   defeated,   there  is  nothing  to 
prevent  the  plaintiff  from  repudiating  the  entire  transaction, 
revoking  all  authority  of  his   confederate   to   carry   out   the 
fraudulent  scheme,  and  recovering  possession  of  his  property. 
The  decision  of  the  Court  of  Appeal  in  Taylor  v.  Bowers  {^\ 
and  the  authorities  upon  which  that  decision  is  based  clearly 
establish  this.     Symes  v.  Hughes  (^),  and  In  re  Great  Btrlin 
Steamboat  Co.  (*),  are  to  the  same  effect.     And  the  authority 
of  these  decisions,  as  applied  to  a  case  like  the  present,  is  not, 
in  their  Lordships'  opinion,  shaken  by  the  observations  of  Fry, 
L.  J.,  in  Kearley  v.  Thomson  (*).  * 

Mr.  Upjohn  contended  that,  where  there  is  a  fraudulent 
arrangement  to  defeat  creditors,  such  as  was  entered  into  in 
this  case,  if  anything  be  done  or  any  step  be  taken  to  carry 
out  the  arrangement,  such  as  on  the  trial  of  an  indictment  for 
conspiracy,  would  amount  to  a  good  overt  act  of  the  con- 
spiracy, any  property  transferred  by  the  debtor  to  his  co- 
conspirator cannot  be  recovered  back.  This,  however,  is 
obviously  not  the  law.  In  conspiracy  the  concert  or  agree- 
ment of  the  two  minds  is  the  offence,  the  overt  act  is  but  the 
outward  and  visible  evidence  of  it.  Very  often  the  overt  act 
is  but  one  of  the  many  steps  necessary  to  the  accomplishment 
of  the  illegal  purpose,  and  may,  in  itself,  be  comparatively 
insignificant  and  harmless  ;  but  to  enable  a  fraudulent  con- 
federate to  retain  property  transferred  to  him  in  order  to 
effect  a  fraud,  the  contemplated  fraud  must,  according  to  the 
authorities,  be  effected.  Then,  and  then  alone,  does  the 
fraudulent  grantor,  or  giver,  lose  the  right  to  claim  the  aid 
of  the  law  to  recover  the  property  he  has  parted  with. 
(I)  [1876J  I  Q.  B.  D.,  291.  (2)  [1870]  L.  R.,  9  Eq.  479. 

(3)  [1884]  26  Ch.  D.,  616.  (4)  [1890]  24  Q.  B.  I).,  742. 
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As  to  the  point  raised  on  the  Indian  Limitation  Act,  1877, 
their  Lordships  are  of  opinion  that  the  conveyance  of  the 
nth  June,  1895,  being  an  inoperative  instrument,  as,  in  effect, 
it  has  been  found  to  be,  does  not  bar  the  plaintifi\s  right  to 
recover  possession  of  his  land,  and  that  it  is  unnecessary  for 
him  to  have  it  set  aside  as  a  preliminary  to  his  obtaining  the 
relief  he  claims.  The  144th,  and  not  the  91st,  article  in  the 
second  Schedule  to  the  Act  is,  therefore,  that  which  applies 
to  the  case,  and  the  suit  has  consequently  been  instituted 
in  time.  Their  Lordships  are,  for  these  reasons,  of  opinion 
that  the  decision  appealed  from  is  right  and  should  be 
affirmed,  and  that  this  appeal  should  be  dismissed.  They 
will  humbly  advise  His  Majesty  accordingly. 

The  appellant  will  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 
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NANHE   MAL 
versus 
HARJAS.* 

Stnall  Cause  Courls  Act  (IX  of  i88y)y  section  2^ — Revision^  Powers  of 
High  Court— Civil  Procedure  Code  {Act  XIV  of  1882),  sections  /o8y 
622— Setting  asiiie  ex  parte  decree— Condition  precedent. 

The  powers  of  revision  given  to  the  High  Court  by  section  25, 
Small  Cause  Court  Act  are  more  extensive  than  those  exercised  by 
that  Court  under  section  622,  Civil  Procedure  Code.  Maclaren  v. 
Weltiy  A.  W.  N.,  1907  p.  227  ;  Vias  Ram  v.  Ralla  Ram,  I.  L.  R.,  21 
.ML,  89,  referred  to. 

The  deposit  of  the  decretal  amount  or  the  furnishing  of  the  security 
is  a  condition  precedent  to  the  setting  aside  of  an  ex  parte  decree. 
Where  none  of  these  essentials  has  been  complied  with,  the  court  is 
bound  to  dismiss  the  application.  The  defect  is  not  cured  by  sub- 
sequently depositing  the  decretal  amount  fagannath  v.  Chet  Ram. 
3  A.  L  J.  R.,  318,  followed. 

Application  to  revise  an  order  of  Babu   Hari   Mohan 
Banerji,  Judge  of  Small  Cause  Court,  Meerut. 

Suit  for  money. 

*  Civil  Revision  No.  49  of  1907. 
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The  facts  material  for  the  purposes  of  this  report  appear 
from  the  judgment 

Girdhari  Lai  Agarwala  (for  whom  Kedar  Nath),  for  the 
petitioner. 

The  opposite  party  was  not  represented. 

The  following  judgment  was  delivered  by 

Karamat  Husain,  J. — Nanhe  Mal  instituted  a  suit  against 
Harjas  in  the  Court  of  the  first  Additional  Munsif  of  Meerut, 
exercising  the  powers  of  a  Judge  of  the  Court  of  Small  Causes. 
It  was  decreed  ex  parte  by  that  court,  on  the  i6th  of  March, 
1906.  On  the  20th  of  Septeinber,  1906,  Harjas  put  in  an 
application,  under  section  108  of  the  Code  of  Civil  Procedure, 
read  with  section  \7{a)  of  the  Provincial  Small  Cause 
Court  Act,  to  set  aside  the  ex  parte  decree  passed  against  him, 
but  at  the  time  of  presenting  that  application  neither  deposited 
the  decretal  amount  in  the  court  nor  gave  security  to  the 
satisfaction  of  the  court,  for  the  performance  of  the  decree. 
The  court,  however,  allowed  him  to  deposit  the  decretal 
amount  on  or  before  the  29th  of  October,  1906,  and  the 
amount  was  deposited  within  the  time  allowed.  The  court, 
thereupon  passed  an  order  restoring  the  case  to  the  file, 
on  condition  that  the  defendant  pays  Rs.  3  as  penalty 
to  the  plaintiff.  After  restoring  the  case  to  its  original 
number,  the  court,  on  the  4th  of  February,  1907,  ordered  the 
plaintiff's  claim  to  be  dismissed  with  costs.  The  plaintiff 
applies  in  revision  to  this  court.  The  grounds  taken  in  revi- 
sion are  that  the  application  of  the  defendant,  under  section 
108,  Civil  Procedure  Code,  read  with  section  \y(a),  ought  not 
to  have  been  entertained,  that  the  order  of  the  lower  court, 
dated  the  5th  of  January,  1907,  upon  the  said  application,  was 
not  legal  and  that  the  lower  court  had  no  jurisdiction  to 
pass  the  decree  dated  the  4th  of  February,  1907.  The  powers 
of  revision  given  to  the  High  Court  by  section  25  of  the  Pro- 
vincial Small  Cause  Court  Act  are  more  extensive  than  those 
exercised  by  that  court,  under  the  provision  of  section  622 
of  the  Code  of  Civil  Procedure  as  has  been  held  in  Mclaren  v. 
F,  Welti  (')  and  in  Vias  Ram  v.  Ralla  Ram  Misir  (*).  This 
court,  therefore,  has  power  to  revise  the  order  passed  by  the 
(0  [1904]  A.  W.  N.,  227.  (2;  [1898]  I.  L.  R.,  21  All,  89. 
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first  Additional  Munsif  of  Meerut,  exercising  the  powers  of 
the  Judge  of  a  Court  of  Small  Causes,  ordering  the  case  to  be 
reheard.  The  learned  Munsif,  under  the  terms  of  section  I7(a\ 
ought  to  have  rejected  the  application  inasmuch  as  the  appli- 
cant neither  had  deposited  in  court  the  decretal  amount  nor 
had  given  security  to  the  satisfaction  of  the  court  for  the  per- 
formance of  the  decree  or  compliance  with  the  judgment.  In 
support  of  this  proposition  see  Jagannath  v.  Chet  Ram  (•), 
which  lays  down  that  "  the  deposit  of  the  decretal  amount  or 
the  furnishing  of  the  security,  under  section  17  of  the  Provin- 
cial Small  Cause  Courts  Act  is  a  condition  precedent  to  the 
entertaining  of  the  application  to  set  aside  an  ex  parte  decree. 
The  defect  is  not  cured  by  subsequently  depositing  the  decre- 
tal amount." 

The  result  is  that  I  set  aside  the  order  dated  the  Sth 
January,  1907,  and  the  decree  dated  the  4th  February,  1907, 
with  costs. 

Application  allowed, 
(3)  [1906]  3  A.  L.J.  R.,318. 
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versus 

GANGA  PRASAD.* 

Spjufi:  Rifief  Acf  (  f  of  1S/7),  section  Q  Suit  for  possession— Criminal 
proceeiiin:^s  —Jiffect  of— Revision—other  retncdy  open— not  entertaimible. 

Criminal  proceedings,  if  any,  taken  under  section  145  of  the  Crimi- 
nal Procedure  Code  in  no  way  interfere  with  the  plaintiffs  right, 
under  section  9  of  the  Specific  Relief  Act  which  accrued  so  soon  as 
his  possession  was  interfered  with  by  the  defendant. 

The  High  Court  will  not  interfere  in  revision  where  other  remedies 
are  open  to  the  aggrieved  party.  Sheo  Prasad  v.  Kastura  Kuar, 
I,  L.  R.,  10  AIL,  1 19,  referred  to. 

Application  to  revise  an  order  of  Babu  Girdhari  Lai, 
Subordinate  Judge  of  Cawnpore. 

*  Civil  Revision  No.  44  of  1907. 
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Suit  for  possession  under  section  9  of  the  Specific  Relief 
Act. 

The  facts  appear  from  the  judgment. 

7?.  AT.  Sorabji  (with  him  Parbaii  Charan  Chatterji),  for 
the  petitioner. 

Md,  Ishaq  Khan,  for  the  opposite  part}'. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  suit,  out  of  which  this  application  in 
revision  has  arisen,  was  brought  by  the  plaintiff,  under  the 
provisions  of  section  9  of  the  Specific  Relief  Act,  for  recovery 
of  possession  of  a  house,  of  which,  he  alleged,  he  had  been 
forcibly  dispossessed  by  the  defendant,  on  the  loth  of  October, 
1905.  Section  9,  of  the  Specific  Relief  Act,  as  amended  by  Act 
XII  of  1 89 1,  provides  that  "if  any  person  is  dispossessed 
without  his  consent  of  immoveable  property  otherwise  than 
in  due  course  of  law,  he  or  any  person  claiming  through  him 
may  by  suit  recover  possession  thereof,  notwithstanding  any 
other  title  that  may  be  set  up  in  such  suit,"  and  then  follows 
the  proviso  that  "  nothing  in  this  section  shall  bar  any  person 
from  suing  to  establish  his  title  to  such  property,  and  to  recover 
possession  thereof."  The  Limitation  Act  provides  that  such 
suit  may  be  brought  within  six  months  from  the  date  of  the 
dispossession.  It  is  f^and  by  the  court  below  that  the  plain- 
tiff was  in  possession  of  the  house  in  question  up  to  the  loth 
of  October,  1905,  and  that  upon  that  date  forcible  possession 
was  taken  by  the  defendant.  It  appears  that  proceedings 
were  taken  under  section  145  of  the  Code  of  Criminal  Proce- 
dure and  an  investigation  was  made  by  the  Magistrate 
for  the  purpose  of  ascertaining  which  of  the  parties  was 
in  possession  at  the  date  of  the  institution  of  the  pro- 
ceedings, and  it  is  found  that  at  the  date  of  the  order 
of  the  court,  viz.,  the  23rd  of  October,  1905,  the  defendant  was 
in  possession.  The  Magistrate's  duty  was  confined  to  the  ascer- 
tainment of  the  fact  of  possession  at  this  time,  and  beyond 
this  and  passing  an  order  declaring  the  person  so  found  to  be 
in  possession  to  be  entitled  to  possession  until  evicted  in  due 
course  of  law,  his  duty  ceased.  The  language  of  sub-section 
(4)  of  the  section  is  that  "the  Magistrate  shall  then  without 
reference  to  the  merits  of  the  claims  of  any  of  such  parties  to 
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a  right  to  possess  the  subject  of  dispute,  peruse  the  statements 
*****  and  if  possible  decide  whether 
any  and  which  of  the  parties  was  at  the  date  of  the  order  be- 
fore mentioned  in  such  po.sse.ssion  of  the  said  subject  &c." 
Now  it  is  contended  on  behalf  of  the  applicant  that  in  view 
of  this  order  of  the  Magistrate,  the  plaintiff  was  debarred  from 
taking  advantage  of  the  remedy  provided  by  section  9  of  the 
Specific  Relief  Act,  and  that  his  only  remedy  was  to  institute 
a  suit  in  the  civil  court  to  have  his  title  declared,  and  posses- 
sion given  to  him.  We  are  of  opinion  that  the  criminal  pro- 
ceedings in  no  way  interfered  with  the  right  which  the  plaintiff 
had  under  the  section  of  the  Specific  Relief  Act,  to  which  we 
have  referred,  so  .soon  as  his  possession  was  interfered  with  by 
the  defendant.  As  we  have  pointed  out  forcible  possession 
was  taken  from  him  on  the  loth  of  October,  1905.  We  there- 
fore think  that  the  court  below  rightly  considered  the  evid- 
ence, and  having  come  to  the  conclusion  that  the  plaintiflf  was 
in  possession  on  the  loth  of  October,  1905,  and  was  forcibly 
.ejected  from  such  possession  by  the  defendant,  was  justified 
in  giving  possession  to  the  plaintiff.  We  should  point  out 
that  the  application  in  revision  was  not  a  proper  remedy  for 
the  defendant  under  the  circumstances.  It  has  been  laid 
down  over  and  over  again  that  the  court  will  not  interfere  in 
revision  where  other  remedies  are  open  to  a  party.  It  was 
open  to  the  defendant  to  institute  a  suit  for  declaration  of  his 
title  and  for  possession,  and  he  is  not  debarred  from  doing  so 
by  the  decree  passed  under  section  9  of  the  Specific  Relief 
Act,  see  Sheo  Prasad  Singh  v.  Kastura  Knar  ("). 

We  dismiss  the   application  with  costs  including  fees  in 
this  court  on  the  higher  scale. 

Application  rejected, 
'0  [1887]  I.  L.  R.,  10  All.,  119. 
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SAMLN   HASAN 

versus 

PIRAN.^ 

Code  of  Civil  Procedure  {Act  IV  of  1SS2),  sectiom  SS^ ^  374— Provisions 
of  section  57/  not  applicable  to  app:  ils  dismissed  under  j  j/. 

The  provisions  of  section  574  of  the  Code  of  Civil  Procedure  do 

not  apply  in  their  entirety  to  the  case  of  an  appeal  dismissed  under 

section  551  of  the  Code.     Rami  v.  Brojo^  I.  L.  R.,  25  Cal.,  97,  not 

followed. 

Second  Appeal  against  the  decree  of  D.  R.  Lyle  Esqr., 

District  Judge  of  xMora  labad,  confirming  a  decree  of  Shaikh 

Maula  Bakhsh,  Subordinate  Judge. 

Suit  to  recover  compensation  for  malicious  pro.secution. 

The  facts  for  the  purposes  of  this  report  are  so  far 
as  they  are  necessary  fully  set  out  in  the  judgment.  The 
Subordinate  Judge  dismissed  the  suit.  The  plaintiff  appealed 
to  the  District  Judge,  who  fixed  a  date  for  hearing  under 
section  551  of  the  Code  of  Civil  Procedure.  On  the  date 
fixed,  the  District  Judj[e  heard  the  appellant\s  pleader,  and 
passed  the  following  order  : — 

"  It  is  admitted  that  there  was  and  is  very  strong  enmity 
between  the  parties  and  it  is  just  as  likely  that  the  appellant 
had  the  respondent's  house  set  on  fire  as  that  the  fire  was 
accidental.  The  learned  Subordinate  Judge  was  right  in  dis- 
missing the  suit.     The  appeal  is  summarily  dismissed." 

The  plaintiff  appealed. 

Tej  Bahadur  Sapru,  for  the  appellant. 

The  respondent  was  not  represented. 

The  judgment  of  the  Court  was  delivered  by 

Airman,  J. — The  appellant  brought  a  suit  against    the 

respondent,  claiming  damages  for  malicious  prosecution.     The 

defendant  pleaded  that  the  complaint,  which  he  had  lodged  in 

the  criminal  courts  was  true.     The  court  of  first  instance  dis- 

♦  S.  A.  336  of  1907. 
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missed  the  suit  finding  that  the  plaintiff  had  failed  to  show 
that  the  complaint  was  groundless.  The  plaintiff  appealed. 
The  learned  District  Judge  sent  for  the  record,  and  after  hear- 
ing tiie  appellant's  pleader,  dismissed  the  appeal  summarily 
un  ler  section  551  of  the  Code  of  Civil  Procedure  giving  brief 
reasons  for  doin^  so  and  coming  to  the  conclusion  that  the 
learned  Subordinate  Judge  was  right  in  dismissing  the  suit. 
The  plaintiff  comes  here  in  second  appeal. 

It  is  urged  that  the  judgment  of  the  lower  appellate  court 
does  not  comply  with  the  requirements  of  section  574  of  the 
Code.  The  learned  advocate  for  the  appellant  relies  on  the 
decision  of  the  Calcutta  High  Court,  Rami  DeLi  v.  Brojo  Nath 
Sarkar(})y  as  an  authority  for  holding  that  the  provisions  of 
section  574  of  the  Code  apply  to  a  judgment  dismissing  an 
appeal  under  section  551.  With  all  deference  to  the  learned 
Judges,  who  decided  that  case,  we  are  not  prepared  to  hold 
that  the  provisio'ns  of  section  574  are  applicable  in  their  en- 
tirety to  the  case  of  an  appeal,  dismissed  under  section  551. 
We  think  this  is  evident  from  the  immediately  preceding 
sections  in  particular  section  571.  In  the  present  case,  it 
appears  that  the  learned  Judge  had  the  record  before  him  and 
heard  the  appellant's  pleader.  There  is  nothing  to  show  that 
he  did  not  apply  his  mind  to  the  facts  of  the  case,  and  the 
grounds  taken  before  him.  We  dismiss  the  appeal  but  without 
costs  as  the  respondent  is  not  represented. 

Appeal  dismissed, 
(I)  [1897]!.  L.  R.,  25  Cal.,  97. 
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1908. 
Aprily  4, 


versus 
MUNNA  LAL  and  another* 


PrC'Cmptioti — Wajib-ul-arz — Sharik-hakiat— Malik—  Owner  of  resumed 

oJ^^^'^Jj.     T  m\i2i^— Preference  over  co-sharers  in  other  khata. 

BURKITT,    J.  -^ 

The  wajib'Ul-ars  gave  a  right  of  pre-emption  to  sharik  hakiat^  if 
any,  of  the  malikans  who  sold  their  property.  Held^  that  an  owner  of 
resumed  muafi  (where  that  was  resumed  before  the  preparation  of 
the  wajib'Ul'ar2\  was  a  malik  within  the  meaning  of  the  uuijib-ul- 
ars,  if  he  was  a  co-sharer  in  the  same  hha/a  with  the  vendor  and 
had  a  preferential  right  over  a  sharik  of  a  different  khata. 

Appeal  under  section  10  of  the  Letters  Patent.  The 
judgment  of  the  single  judge  is  reported  in  4  A.  L.  J.  R.,  665, 
s.  C,  A.  W.  N.,  1907  p.  178. 

The  plaintiffs  brought  a  suit  for  pre-emption  on  the  basis 
of  the  wajib-ul-arz.  They  were  co-owners  with  the  vendor  and 
the  defendant  vendees  were  strangers  as  far  as  the  khata  in 
\v\s  pati  was  concerned.  The  defence  was  that  the  provisions 
of  the  wajib-ul-arz  did  not  apply  to  the  resumed  muafi  holders. 
The  Munsif  and  the  District  Judge  over-ruled  the  contention 
of  the  defendant  and  decreed  the  claim  for  pre-emption,  but 
in  second  appeal,  a  single  Judge  of  the  Hon'ble  High  Court 
dismissed  the  claim. 

The  plaintiffs  appealed. 

Guhari  Lai,  for  the  appellants.  The  authorities  relied  on 
by  the  learned  Judge  apply  to  the  muafi  lands  only.  There 
is  not  a  single  case  in  which  it  was  held  that  a  proprietor  of 
resumed  muafi  land  is  not  a  co-sharer. 

Mohan  Lai  Si4,ndal,  for  the  respondent  cited 
Kalian  Mul  \.  Madon  Mohan,  [1895]  I.  L.  R.,  17  All,  447. 
The  remarks  of  Knox,  J.,  at  page   449   supported    the 
view  taken  by  the  Judge  of  the  Hon'ble  Court.     The  right  of 
pre-emption  was  a  special  right.    It  arose  either  by  contract  or 
custom  evidenced   by  the  wajib-ul-arz.     In  the  present  case 
the  clause  relied  on  occurred  under  the  chapter  headed   "  con- 
L.  P.  A.  No.  46  of  1907. 


Digitized  by 


Google 


VOL.  V.J 


HIGH  COURT. 


303 


ditions  which  apply  to  zemindars  only"  and  the  ivajib-ul-ar:: 
conferred  a  special  right  on  the  muafidars  and  proprietors  of 
the  resumed  muafi  whenever  it  was  thought  necessary.  In 
clause  7  which  related  to  pre-emption  there  was  no  word  to 
suggest  that  muafidars  and  proprietors  of  the  muafi  were  also 
included  in  it.  In  clause  8  which  followed  it,  the  framers  of 
the  wajiO'Ul-arz  had  expressly  included  muafidars  and  pro- 
prietors of  muafi. 

Guhari  Lai  was  not  heard  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — We  have  given  most  careful  considera- 
tion to  the  arguments  addressed  to  us  by  the  learned  pleaders 
for  the  respective  parties  and  have  perused  the  judgment  of 
the  learned  District  Judge  and  also  the  judgment  of  the  learn- 
ed Judge  of  this  court.     It  is  found  that  the  plaintiffs  are  co- 
sharers  in  resumed  muafi  land,  portion  of  which  is  the  subject 
matter  of  the  sale  sought   to  be  pre-empted.     This  resumed 
muafi  is  included  in  khewat  No.  3,  in  which  the  plaintiffs  are  co- 
sharers  whilst  the  defendant  vendee  Munna  Lai  is  not  a  co-sharer 
in  khewat  No.  3  but  is  a  co-sharer  in  khewat  No.  5  with  which 
the  land  in  dispute  is  not  connected,  except  in  the  fact  that 
both  khewats  are  recorded  as  appertaining  to  the  same  mahal. 
The  provision  of  the  wajib-ul-arz  is  that  if  from  among  the 
malikans  any  co-sharer  wishes  to  sell  his  hakiat  he  will  first 
sell  the  same  to  a  co-sharer  in  the  property  (sharik  hakiat) 
and  in  case  the  latter  refuses  to  purchase  then  to  any  one  he 
likes.     The  muafi  in  question  was  resumed  before  the  prepara- 
tion of  the  wajib'Ul-arz  in  which  this  provision  is  found  and 
it  seems  to  us  that  the  word  maltkans  must  be  taken  to  include 
the  proprietors  of  the  resumed  muafi  and  that  co  sharers  of 
the  land  in  the  khewat  in  which  the  land  sold  is  situate  have 
a  preferential  right  to  pre-empt  over  co-sharers  in   land  in  a 
different    khewat  of  the   resumed   muafi.     The  learned  Dis- 
trict Judge,  who   accepted  the  view  entertained  by  his  prede- 
cessor in  office,   appears  to  us  to  have  correctly  appreciated 
the  position  of  the  parties  in  regard  to  the  property.     The 
learned  Judge  of  this  court  has  referred  to  a  number  of  cases 
but  we  find  that  these  cases  have  little  or  no  bearing  upon  the 
case  before  us.     In  fact  he  states  in  his  judgment  that  they 
are  distinguishable  although  he  attaches  some  weight  to  them. 
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A  case  which  does  appear  to  throw  hght  upon  the  question  is 
one  which  was  not  cited  to  him,  namely,  the  case  of  Lnlta 
Prasad  v.  Lalta  Prasad  and  others  (*).  In  that  case  a  some- 
what similar  question  to  the  one  before  us  was  considered.  A 
zamindari  village  contained  a  plot  of  land  which  at  one  time 
had  been  held  on  a  muaji  tenure,  but  had  been  resumed  and 
had  become  zamindari.  This  plot  was  separately  assessed  to 
revenue,  but  had  no  separate  wajtb-ul-arz.  A  co-sharer  in  it 
sold  his  share  to  the  defendant,  a  stranger,  upon  which  the 
plaintiff,  a  co-sharer  in  the  old  ::amindart,  but  not  a  co-sharer 
in  the  resumed  muafi^  brought  a  suit  to  enforce  a  right  of  pre- 
emption and  it  was  held  by  STUART,  C.  J.,  and  TYRRELL,  J., 
that  the  lower  courts  were  wrong  in  limiting  the  right  of  pre-, 
emption  to  the  old  zamindari  lands  and  in  not  extending  it  to 
the  part  of  the  village,  which  had  formerly  been  muafi  in 
its  tenure.  So  here  we  think  the  learned  Judge  of  this  court 
was  wrong  in  not  extending  to  the  owners  of  the  resumed 
mnafi  the  rights  which  were  given  to  malikans  generally  in 
the  wajib'Ul-ars  prepared  after  the  resumption  of  the  muaf 
land  and  the  inclusion  of  this  land  in  the  mahal.  We  there- 
fore allow  the  appeal.  We  set  aside  the  decree  of  the  learned 
Judge  of  this  court  and  we  restore  the  decree  of  the  lower 
appellate  court  with  costs  in  all  courts. 

M.  L.  S.  Appeal  allowed 

I)  [1881]  A.  W.  N.,  165. 
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BASTl  BEGAM 

versus 

BANARSI  PRASAD.* 

Transfer  of  Property  Act  (IV  of  1882)^  section  ^j— Mortgage— Assign- 
ment of  fictitious  mortgage — Subsequent  mortgage  for  consideration — 
No  interest  passes  to  the  transferee— Rights  of  assignee  as  against 
mortgagor  and  subsequent  mortgagee. 

One  M  made  a  fictitious  mortgage  of  certain  property  in  favour 
of  H  who  transferred  the  mortgagee  rights  to  his  wife  in  lieu  of 
dower  debt.  The  wife  obtained  the  transfer  in  good  faith  and  for 
valuable  consideration,  but  without  making  any  enquiry  as  to  her 
husband's  rights.  M  made  a  mortgage  of  the  same  property  to  the 
respondent  who  sued  to  enforce  it.  Held^  that  the  transfer  of  the 
fictitious  mortgage  did  not  pass  any  interest  to  the  transferee  not- 
withstanding that  it  was  made  bona  fide  and  for  valuable  con- 
sideration. The /ri;i//j(?  to  section  53  was  intended  to  safe-guard 
the  rights  which  had  already  been  acquired.  A  purchaser  for  value 
must  be  the  purchaser  of  something. 

Held^  further  that  as  M  had  made  a  fictitious  mortgage  in  favour 
of  H  who  thereby  defrauded  his  wife,  she  could  enforce  that  mortgage 
against  M  and  he  could  not  be  heard  to  say  that  the  mortgage  was 
fictitious  and  colourable.  The  balance  of  sale  proceeds,  if  any,  after 
satisfying  the  plaintiffs  mortgage  and  all  prior  charges  should  be 
applied  to  payment  of  the  amount  of  the  consideration  named  in 
the  transfer  made  in  her  favour  with  interest  Bickerton  v.  Walker^ 
31  Ch.  D.,  151,  applied.  Halifax  foint  Stock  Banking  Co.^x. 
Gledhit/,  (iSgi)  i  Ch.  D,  31,  distinguished.  Cocke/t  v.  Taytory  15 
Beav.,  103  ;  Ogilvie  v.  feafferson,  2  Gi^.,  353  ;  Strode  v.  Blackburn^ 
3  Ves.,  222  ;  Wallwyn  v.  Lee^  9  Ves.,  24  ;  Parker  v.  Clarke ^  30 
Beav.,  54  ;  French  v.  Hope,  L  /.  56  Ch,  363  ;  Rice  v.  Riee,  [1853] 
2  Drew,  73,  referred  to. 

Second  APPEAL  from  a  decree  of  E.  O.  E.  Leggatt  Esq., 
District  Judge  of  Baretlly,  modifying  a  decree  of  Babu  Prag 
Das,  Subordinate  Judge 

One  Mumtaz  Ahmad,  on  the  23rd  October,  1897,  executed 
a  simple  mortgage  in  favour  ol  Husain  Ali  Khan  of  certain 
property.  Subsequently,  on  the  29th  October,  1897,  Mumtaz 
Ahmad  executeJ  a  simple  mortgage  in  favour  of  the  plaintiff, 
Lala  Banarsi  Prasad,  for  a  sum  of  Rs.  5,000. 
♦S.  A.  No.  1227  of  1905. 
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Civil.  The  plaintiff  brought  the  present  suit  for  sale   on   foot   of 

iQQg  the  document  of  the  29th  October,  1897,  and  alleged  that  the 

document  of  the  23rd  October,  1897,  was  collusive  and 
fictitious,  and  had  been  executed  by  Mumtaz  Ahmad 
B\xARsi  Prasad,  without  consideration,  in  order  to  defraud  his  creditors. 
To  this  suit,  he  made  a  defendant,  the  appellant,  Musam- 
mat  Basti  Begam,  wife  of  Husain  AH  Khan,  who  had  taken 
an  assignment  of  the  deed  of  the  23rd  October,  1897,  from 
her  husband,  in  satisfaction  of  a  claim  of  hers  for  dower. 
Musammat  Basti  Begam  pleaded  that  being  a  purchaser 
for  value  without  notice  of  the  fraud  in  the  deed  of  the  23rd 
October,  1897,  she  was  protected  in  equity  as  well  as  by  the 
firouisj  to  section  S3  of  the  Transfer  of  Property  Act  (No.  IV 
of  1882;.  The  lower  appellate  court  held  that  the  deed  of  the 
23rd  October,  1897,  was  a  collusive  and  fictitious  document, 
and  therefore  although  the  defendant  was  a  bona  fide  purchaser 
for  value,  she  acquired  nothing  under  her  assignment,  as 
Husain  Ali  Khan  had  nothing  to  transfer. 

The  defendant  appealed. 

G,  IV.  Dillon  (with  him  Abdul  Majid),  for  the  defendant, 
appellant,  submitted  that  the  defendant  appellant  was  pro- 
tected by  \\\^  proviso  to  section  53  of  the  Transfer  of  Property 
Act  (IV  of  1882).  That  the  law  embodied  in  section  53  of  the 
Transfer  of  Property  Act  was  the  same  as  the  statute  of  Eliza- 
beth. It  had  been  held  in  England  in 

The  Halifa^K  Joint  Stock  Bank  v.  GUdhilt^  [1891J,  1  Cb.  31. 

that  a  subsequent  purchaser  for  value  without  notice  was  pro- 
tected not  only  against  the  author  of  the  fraudulent  deed 
but  also  against  his  representatives.     He  also  cited 

Gour  on  the  Transfer  of  Property^  Vol.  1,  at  page  435. 

He  further  contended  that  on  general  principles  of  equity, 
his  client  had  a  good  title  against  the  representatives  of 
Mumtaz  Ahmad.     He  cited  as  authority  therefor 

Mir  Mahomed  Moseffur  Hossein  v.  Kishori  [1895],  L.  R.,  22  I.  A.,  129. 

a  case  which  he  submitted  was  exactly  in  point.  The  fact  that 
in  the  c  ise  cited,  the  document  was  a  fictitious  and  collusive 
sale  deed,  whereas  in  the  present  case,  it  was   a    fictitious  and 
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collusive  mortgage  deed  made  no  difference. 

Sundar  Lai  (with  him  Gulzari  Lai),  submitted  that  it  had 
been  found  that  Husain  Ali  Khan  had  advanced   no  money, 
under  the  mortgage  transferred  by  him  to  Musammat  Basti 
Begam.     The  said  mortgage  had   been  found  to  have  been 
a   fictitious   one.     The  transfer  by  him,  of  his  supposed  rights 
under  that  mortgage,  did  not  place  her  in  a  higher  position 
than    he    himself   had.       The  proviso   to   section    S3  of  the 
Transfer  of  Property   Act   applied    to  a  case   where  a  per- 
son owning  an  interest  in  immovable    property   transferred 
it  in   good    faith   and   for    consideration    to   a    third   party. 
In   such   case,   the   transferee   acquired   a   good  title  to   the 
interest   so   transferred,   though  the    effect    of  that  transfer 
might  be  to  defeat  or  delay  the  creditors  of  the  transferor.     The 
transferee  acquired  the  full  rights  of  the  transferor  whatever 
they  were.     In  this  case,  it  had  been  found  that  the  transferor 
had  no  rights  in  the  mortgage  which  he  purported  to  transfer. 
As  Husain  Ali  could  claim  nothing  on  account  of  mortgage 
money,  Basti  also  could  claim  nothing.     She  was  besides  not  a 
transferee  in  good  faith  in  that  she  made  no  proper  enquiry  to 
ascertain  what  title  her  transferor  had. 

Tne  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J. — The  question  raised  in  this  appeal  was 
strenuously  and  ably  argued  by  Mr.  Dillon,  on  behalf  of  the 
appellant,  and  is  one  of  some  nicety  and  difficulty.  The  plain- 
tiff respondent  Lala  Banarsi  Prasad  instituted  the  suit,  out  of 
which  it  has  arisen,  to  raise  the  amount  due  to  him  on  foot  of 
a  mortgage  of  the  29th  of  October,  1897,  by  sale  of  the  mort- 
gaged property.  There  was  a  prior  document  of  the  23rd  of 
October,  1 897,  purporting  to  be  a  mortgage  of  portion  of  the 
property,  executed  by  the  mortgagor  Mumtaz  Ahmad,  in  favour 
of  Husain  Ali  Khan,  the  husband  of  the  defendant  appellant, 
Musammat  Basti  Begam.  The  mortgage  is  found  to  have  been 
fictitious  and  without  consideration,  and  to  have  been  made  by 
Mumtaz  Ahmad,  solely  for  the  purpose  of  defeating  his  creditors. 
But  Husain  Ali  Khan  transferred  it  to  his  wife  Musammat  Basti 
Begam,  on  the  15th  of  August,  T898,  in  satisfaction  of  portion 
of  her  dower  debt,  and  it  has  been  found  on  issues  referred  by 
th's  court  for  determination  to  the  lower  appellate  court  that 
this  was  a  bona  fide   transaction,  and  that   Musammat  Basti 
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Civil  Begam  obtained  the  transfer  of  the  mortgage,  without  any 

jQog  knowledge  of  its  fraudulent  character,  and  was  a  transferee  in 

good  faith  and   for   consideration.     This  is  a  finding  of  fact 

J,  which  we  must  accept  in  second  appeal.     Dower   was  due  to 

Banarsi  Prasad,    her  at  the  time,  and  it  was  in  consideration  of  portion  of  the 
Stanley^  C.  /.       dower  so  due  that  the  transfer  was  made. 

Both  the  courts  below  held  that  as  the  mortgage,  in  favour 
of  Husain  Ali  Khan,  was  bad  in  law,  his  assignee  could  not 
derive  any  benefit  from  it.  The  learned  District  Judge  in  his 
judgment,  says,  **  We  may  take  it  that  dower  was  actually 
due  to  Musammat  Basti  Begam,  and  that  she  was  a  transferee 
in  good  faith,  but  still  I  do  not  think  Musammat  Basti  Begam 
is  entitled  to  any  payment  from  the  plaintiff.  Section  53  of 
theTransfer  of  Property  Act,  on  which  apparently  the  appellant 
relies,  is  not,  I  think,  applicable.  I  take  it  that  the  last  para- 
graph can  only  apply  to  cases  where  there  is  some  propertj' 
capable  of  being  transferred  to  the  transferee  in  good  faith." 

The  mortgage  of  the  23rd  of  October,  1897,  was  registered 
on  the  29th  of  that  month,  the  date  of  the  plaintiff's  mortgage, 
and  the  plaintiff  had  no  notice  of  it  when  he  obtained  his 
mortgage.  The  plaintiff's  mortgage  was  registered  on  the 
22nd  of  March,  1898. 

The  question  is  whether  the  sham  mortgage  of  the  23rd  ' 
of  October,  1897,  takes  priority  to  the  plaintiff's  mortgage 
by  reason  of  the  fact  that  Musammat  Basti  Begam  took  a 
transfer  of  it  in  good  faith  in  satisfaction  of  part  of  her  dower. 
Mr.  Dillon,  on  her  behalf,  relied  upon  the  last  clause  of  section 
53  of  the  Transfer  of  Property  Act,  which  deals  with  transfers 
of  immovable  property,  made  to  defeat,  amongst  others,  the 
creditors  of  a  transferor,  and  the  last  paragraph  of  it  provides 
that  "  nothing  contained  in  this  section  shall  impair  the  rights 
of  any  transferee  in  good  faith  and  for  consideration."  He 
relied  upon  the  case  of  Halifax  Joint  Stock  Banking  Company 
V.  Gledkill  {}\  in  which  section  5  of  13  Eliz.  Ch.,  5,  correspond- 
ing to  section  S3  of  the  Transfer  of  Property  Act  was  consi- 
dered. In  that  case  by  a  settlement  which  was  fraudulent 
against  creditors,  under  1 3  Eliz.,  Chap.,  5,  a  reversionary  life 
interest  was  reserved  to  the  settlor,  who  subsequently  charged 
his  life  interest  by  way  of  equitable  mortgage,  in  favour  of  a 
(I)  [1891]  I  Ch.  D.,  31. 
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mortgagee,  who  advanced  his  money  without  notice  that  the  Civil 

settlement  was  fraudulent.     It  was  held  in  a  suit  by  the  ere-  ,0^3 

ditors  to  have  the  settlement  declared  void  that  the  interest  of       ^      

1  .    .  ,  ,   ,  .  ^    ,  Basti  Begam 

the  equitable  mortgagee  was  protected  by  section  5  of  the  ^r. 

Act.  In  that  case,  the  property  put  into  settlement  consisted  ^^^'^'^si^i^RASAn 
of  real  estate  and  a  policy  of  assurance,  and  these  properties  Stanley,  c  /. 
were  conveyed  and  assigned  to  a  trustee  upon  trust  for  the 
wife  of  the  settlor  for  her  life,  and  afterwards  for  the  settlor 
for  life,  and  subject  thereto  for  the  settlor's  children.  The 
contention  in  that  case  on  behalf  of  the  plaintiffs  was  that  the 
mortgagee  could  have  no  better  title  than  his  assignor  unless 
he  could  bring  himself  within  the  provisions  of  section  5  of  the 
Act ;  that  he  was  not  a  purchaser  for  value  without  notice 
within  the  protection  of  that  section,  as  it  related  only  to  pur- 
chasers claiming  directly  under  the  deed,  which  is  impeached, 
and  not  to  persons  who  subsequently  purchased  an  interest 
derived  under  it  Kay,  J.,  held  that  section  5  includes  a  pur- 
chaser for  value  without  notice  of  any  interest  under  the  deed 
impeached  whether  that  interest  be  legal  or  equitable  and 
prevents  the  deed  being  void  as  against  such  purchaser,  and 
that  inasmuch  as  the  mortgagee  took  a  deposit  of  the  settle- 
ment from  the  trustee  and  settlor,  the  result  was  that  he 
obtained  such  interest  as  the  settlor  could  give  him  if  the 
settlement  had  been  valid. 

It  is  to  be  observed  in  this  case  that  the  impeached  docu- 
ment was  a  conveyance  and  not  a  mortgage,  and  that  credi- 
tors of  the  settlor,  and  not  as  in  the  case  before  us  a  bond 
fide  mortgagee,  were  the  plaintiffs.  Only  one  or  two  cases 
were  cited  to  us  during  the  argument,  but  we  have  had  an 
opportunity  since  the  hearing,  of  looking  closely  into  authori- 
ties. In  the  case  of  Cock  ell  v.  Taylor  (^),  the  facts  were  these. 
One  C  ollett  executed  a  mortgage  of  portion  of  a  fund  in  court 
in  favour  of  one  Preston.  Preston  obtained  an  advance  from 
Taylor,  on  the  security  of  the  mortgage.  The  mortgage  was 
found  to  be  fraudulent  and  void  as  between  the  parties  to  it,  but 
Taylor  was  not  at  all  cognizant  of  any  fraud  or  irregularitv 
having  been  practised  on  the  mortgagor.  He  had  no  notice 
of  anything  doubtful  or  questionable  in  the  transaction,  creat- 
ing the  mortgage,  and  his  contention  was  that  he  was  entitled 
(2)  [1851]  15,  Beav.  103. 
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to  hold  the  original  mortgage  security  as  valid  to  the  extent 
of  the  moneys  advanced  by  him  on  the  security.  On  the 
other  hand,  it  was  contended  that  the  rule  of  equity  is  that  a 
man  who  purchases  a  ckose  in  action  does  so,  subject  to  all  the 
equities  which  attach  to  it,  and  consequently  Taylor  bought 
the  interest  which  was  assigned  to  him,  subject  to  the  possibi- 
lity of  its  being  proved  thereafter  that  somebody  else  had 
a  better  title  to  it  than  his  assignor  or  that  his  assignor's  title 
to  it  was  itself  worth  nothing.  ROMILLV,  M.  R.,  held  that  the 
sub-mortgage  was  void.  In  his  judgment,  he  remarks  :  "  It 
has  not  been  disputed  nor  can  it  be  doubted  that  the  pur- 
chaser of  a  chose  in  action  does  not  stand  in  the  situation  of 
a  puchaser  of  real  estate  for  valuable  consideration,  without 
notice  of  any  prior  title,  but  takes  the  thing  bought,  subject 
to  all  the  prior  claims  upon  it.  If,  therefore,  the  share  of  the 
plaintiff  Collett  in  the  fund  in  court  had  been  charged  with 
a  sum  to  another  person  unknown  to  Taylor,  Taylor  would 
have  taken  this  interest  in  the  fund,  subject  to  that  charge. 
The  question  here  raised  arises  from  the  circumstances  that 
the  prior  equity  is  an  equity  in  the  assignor  of  the  chose  in 
action,  to  dispute  and  set  aside  that  assignment  on  the  ground 
of  fraud;  and  it  is  suggested  that  although  there  be  not 
any  doubt  or  question  as  to  the  general  rule,  yet  that  this 
must  be  taken  with  some  qualification  when  the  person  him- 
self, who  asserts  the  equity,  has  created  the  interest,  under 
which  the  assignee  of  the  chose  in  action  claims  it  But  I  have 
not  come  to  that  conclusion.  I  cannot  on  this  ground  draw 
any  distinction  between  the  different  sorts  of  equities,  affect- 
ing a  chose  in  action  or  alter  their  priorities.  Assuming  as 
I  do  for  the  purpose  of  this  present  argument  that  the  plain- 
tiff Collett  has  a  prior  equity  to  this  chose  in  action,  and  that 
the  title  to  it  of  the  person  through  whom  Taylor  claims  is 
either  void  or  subject  to  that  of  the  plaintiff,  the  circumstance 
that  the  plaintiff  has  been  induced  to  create  or  countenance 
such  title,  by  instruments  which  the  court  holds  to  be  void, 
will  not  in  my  opinion  postpone  or  alter  his  original  title. 
In  saying  this  and  in  assuming  that  the  plaintiff  has  this 
equity  n  nv  sjbsi  sting,  it  is  obvious  that  I  must  for  that  pur- 
pose assum-  that  the  conduct  of  the  plaintiff  has  not  affected 
this    right,  which    is  a   qiieuio.i   still    renaining    to  be  consi- 
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dered  ;  but  assuming  that  I  am  right  in  my  decision  that 
the  original  mortgage  of  December,  1 848,  is  void  as  against 
the  plaintiflF,  and  that  he  has  done  nothing  to  countenance 
any  subsequent  dealing  with  it,  I  am  of  opinion  that  third 
parsons  cannot  by  innocently  dealing  with  the  person  who 
improperly  obtained  the  mortgage  acquire  any  equity 
against  the  plaintiff.*'  This  was  a  mortgage  of  a  fund  ;  but 
it  seems  to  us  that  the  same  principle  is  applicable  to  a  mort- 
gage of  land  as  to  a  mortgage  of  personal  estate.  In  equity  a 
mortgage  is  in  fact  no  more  than  a  debt,  the  payment  of 
which  is  secured  by  the  hypothecation  of  moveable  or  im- 
moveable property. 

In  the  case  of  Ogilvie  v.  Jeafferson  (•),  the  facts  were 
these.  The  plaintiff  James  Ogilvie,  who  was  the  mortgagee 
of  four  lease-hold  houses  was  fraudulently  induced  by  his 
solicitor  to  execute  certain  deeds  represented  to  be  leases, 
but  by  which  in  consideration  of  a  sum  of  money,  never  in 
fact  paid,  the  plaintiff  was  made  to  assign  the  premises  by 
way  of  sale  to  a  female  servant  by  whom  they  were  after- 
wards mortgaged  for  value  to  the  defendants.  Ogilvie  filed 
a  bill  to  set  aside  these  deeds,  and  the  court  held  that  they 
were  wholly  void,  and  decreed  that  they  be  delivered  up  to 
be  cancelled.  The  defendants  resisted  the  suit  on  the  ground 
that  they  were  purchasers  for  value  without  notice  by  a  title, 
derived  under  the  deeds,  which  the  plaintiff  bad  been  fraudu- 
lently induce  1  to  execute.  The  Vice  Chancellor  in  deliver- 
ing judgment  remarked  that  "the  defendants  being  all  aware 
that  the  plaintiff  had  been  mortgagee,  were  bound  to  know 
all  the  particulars  of  his  security  from  which  the  title  offered 
to  them  was  derive  1."  Referring  to  the  defence  of  purchase 
for  value  without  notice,  he  referred  to  the  case  of  Strode 
V.  Blackburn  (*),  in  which  Lord  Rosslyn  stated  that  such  a 
defence  was  a  shield  to  protect  the  possession  of  property, 
and  was  not  available  in  any  case  except  to  protect  the  actual 
possession,  and  also  to  the  judgment  of  LORD  Eldon  in 
the  case  of  Wallwynv.  Lee  (•),  rejecting  the  doctrine  so 
propounded  by  Lord  Rosslyn,  and  holding  that  pos- 
session by  the  purchaser  was  not  necessary,  provided  he 
purchased  from  an  apparent  owner  who  was  actually  in 
(3)  [1859]  2  Giff.  3^3.        (4;  [1796]  3  Ves.  222.        (5)  [1803I  9  Ves.  24. 
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possession,  and  then  he  pointed  out  that  the  defend- 
ants could  only  show  that  they  claim  as  purchasers^  for 
valuable  consideration  from  Catherine  Jones  (the  female 
servant),  who  had  no  possession,  nor  any  appar  ent  posses- 
sion of  anything,  and  who  in  the  cause  disclaimed  any 
ownership  or  estate  in  the  property  which  the  defendants 
alleged  she  mortgaged  to  them  and  then  he  observes: — "On  the 
whole  case,  it  appears  that  the  plaintiffs  claimed  to  be  purchaser 
from  one  who  was  in  possession  of  nothing — who  was  appa- 
rent owner  of  nothing,  who  could  convey  nothing  and  never 
received  anything,  who  was  merely  named  as  grantee  in  a  deed, 
the  execution  of  which  was  obtained  by  fraud  and  imposture 
and  without  any  knowledge  by  her  that  she  was  acquiring 
anything  or  any  intention  or  wish  on  her  part  to  have  or 
acquire  any  such  estate  or  interest  as  the  fraudulent  deed  affects 
to  convey  to  her."  This  case  has  a  close  bearing  on  the  case 
before  us.  The  plaintiff  in  it  was  not  indeed  in  so  strong  a 
position  as  the  plaintiff  here. 

The  ruling  in  the  two  cases  lastly  quoted  as  also  that  in 
Parker  v.  Clarke  (*  ),  if  it  be  good  law,  is  decisive,  we  think  of 
the  appeal  before  us.  In  that  case,  one  Cruchley  conveyed  all 
his  interest  under  a  will  to  secure  a  sum  of  £  95.  The  mort- 
gage was  executed  while  Cruchley  was  in  prison  for  debt  and 
the  court  came  to  the  conclusion  that  it  was  given  without 
consideration  and  under  a  promise  to  release  the  mortgagor 
from  prison  which  was  never  performed.  S  even  days  after 
the  execution  of  this  mortgage,  Thomas  transferred  it  to  the 
defendant  Clarke  who  had  notice  of  the  circumstances,  under 
which  it  had  been  obtained,  and  some  years  afterwards  Clarke 
deposited  the  mortgage,  and  transfer  with  one  Philips  to  secure 
the  payment  of  moneys  due  and  to  become  due  to  him.  Phi- 
lips had  no  notice  of  the  circumstances,  under  which  the  mort- 
gage had  been  obtained.  A  bill  was  filed  against  Clarke  and 
Philips  for  a  declaration  that  the  mortgage  deed  was  void ;  and 
for  an  order  for  its  delivery  up  to  be  cancelled.  On  behalf  of 
the  plaintiff,  it  was  contended  that  the  deed  was  void  and  that 
Philips  having  a  mere  equitable  title  to  what  might  be  due  on 
the  mortgage  could  only  claim  such  interest  as  Clarke  was 
entitled  to.  On  behalf  of  Philips,  it  was  argued  that  he  was  a 
(6)[i86i]3oBeav.  54. 
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purchaser  for  valuable  consideration  without  notice  and  that 
he  was  entitled  to  hold  the  deed  until  he  had  been  paid  what 
was  due  to  him  ;  that  the  mortgagor  having  enabled  Clarke  to 
obtain  money  on  the  faith  of  this  deed  could  not  set  it  aside 
without  paying  what  had  been  actually  advanced  on  it  by 
Philips.  Sir  John  Romilly,  M.  R.,  held  that  no  consideration 
having  been  given  for  the  mortgage,  as  against  Clarke,  it  must 
be  delivered  up  to  be  cancelled,  and  with  respect  to  Philips 
that  he  could  only  take  what  Clarke  had  given  him  and  could 
not  stand  in  a  better  position  than  Clarke  himself;  that  Phi- 
lips must  deliver  up  the  deeds  and  that  his  only  remedy  would 
be  against  Clarke. 

Kekewich,  J.,  dissented  from  this  ruling  in  the  case  of 
J^rencA  w  Ho/fc  (^ )f  the  facts  of  which  were  as  follows.  In 
April,  1883,  the  plaintiff,  in  order  to  raise  money,  executed  in 
favour  of  his  solicitor  Hope  a  mortgage  in  fee  to  secure 
;^200,  a  receipt  for  that  sum  being  endorsed  but  no  money 
having  been  paid  to  the  plaintiff.  A  few  months  afterwards, 
the  mortgagee  deposited  the  mortgage  and  title  deeds  with 
Messrs.  Shum,  Crossman  &  Co.,  to  secure  an  advance  of  £  100 
to  himself,  Messrs.  Shum.  Crossman  and  Co.,  having  no  know- 
ledge of  the  circumstances,  under  which  the  mortgage  was 
obtained  by  Hope.  It  was  held  that  as  between  the  plaintiff, 
French,  and  Shum  Crossman  &  Co.,  the  equity  of  the  latter 
must  prevail  and  that  they  were  entitled  to  rely  upon  their 
security  for  the  £  100,  and  interest.  In  his  judgment,  KEKE- 
WICH, J.,  referring  to  the  case  o{ Parker  v.  Clarke  said  that  he 
must  hold  that  it  was  over-ruled  by  the  decision  of  the  court 
of  appeal  in  Bickerton  v.  Walker  {}),  The  facts  of  that  case 
were  these: — On  the  loth  of  February,  1879,  the  plaintiffs 
mortgaged  to  one  Bates  for  £  250,  their  equitable  interest  in  a 
sum  of  stock  and  also  certain  policies  of  assurance  and  in  the 
mortgage  deed  acknowledged  the  receipt  of  ;f  250,  and  also 
signed  a  receipt  for  that  sum,  endorsed  on  the  mortgage-deed. 
On  the  nth  of  March,  1879,  Bates  transferred  the  mortgage 
to  Hunter,  who  gave  full  value  for  it  as  a  mortgage  for  £  250, 
and  had  no  notice  that  the  plaintiffs  had  not  received  that  sum. 
The  plaintiffs  brought  their  suit  alleging  that  they  had  only 
received  £  ^\,  and  not  £  250,  and  asked  for  redemption,  on 

(7)  [1887I  L.  J.  R.,  56  Ch.  I).,  363.  (8^  [1885]  31  Ch.  a,  151. 
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1908.  ^v^s  held  that  as  against  Hunter  who  had  no  notice  that  the 

"~"  whole  ;^250,  had  not  been  advanced,  the  account  must  be  taken 

Basti  Bkgam  ,     ^      .         r  .     .      . 

7/.  on  the  footing  of  its  having  been  advanced  ;  for  that  in  the 

IUnarsi  Prasad,    absence  of  any   circumstances  to  cause  suspicion,  he  was  en- 
Stanley,  C\  J.  titled  to  rely  on  the  acknowledgment,  contained  in  themortgage 

deed,  and  the  endorsed  receipt,  and  had  a  better  equity  than 
the  plaintiffs  who  by  leaving  the  documents  in  the  hands  of 
Bates  had  enabled  him  to  commit  a  fraud.  Bacon,  V.  C,  held 
that  the  account  was  to  be  taken  on  the  footing  of  ;^  250, 
having  been  advanced  to  the  plaintiffs.  An  appeal  was  pre- 
ferred which  came  before  SiR  James  Hannen,  and  Bowen, 
and  F*RV,  L.  J  J.,  and  on  behalf  of  the  appellants,  it  was  con- 
tended that  a  mortgage  can  only  be  enforced  by  a  transferee 
to  the  same  extent,  as  it  might  be  enforced  by  the  original 
mortgagee,  and  that  a  transferee  takes  subject  to  the  account 
between  the  mortgagor  and  mortgagee.  The  court  dismissed 
the  appeal.  Fry,  L.  J.,  in  delivering  the  judgment,  observed 
"He  (Hunter)  must  on  the  evidence  before  us,  be  taken  to 
have  advanced  his  money  on  the  faith  of  the  production  of  the 
mortgage  deed,  and  receipt,  signed  by  the  plaintiffs,  and  if  the 
assignment  by  the  plaintiffs  had  been  not  a  mortgage  but  an  ab- 
solute conveyance,  it  would,  we  think,  have  been  clear  that  there 
would  have  been  no  negligence  whatever  on  the  part  of  the 
defendant  Hunter,  in  not  enquiring  of  the  plaintiffs  as  to  their 
rights  or  claims.  But  it  has  been  argued  before  us  that  there 
is  a  wide  difference  in  this  respect  between  a  mortgage  and  an 
absolute  conveyance  because  it  is  said,  and  .said  truly  that  in 
the  ordinary  course  of  business,  a  prudent  assignee  of  a  mort- 
gage before  paying  his  money  requires  either  the  concurrence 
of  the  mortgagor  in  the  assignment  or  some  information  from 
him  as  to  the  state  of  accounts  between  mortgagor  and  mort- 
gagee. The  reason  of  this  course  of  conduct  is  however  in  our 
opinion  to  be  found  in  the  fact  that  an  assignee  of  a  mortgage 
is  affected  by  all  transactions  which  may  have  taken  place 
between  mortgagor  and  mortgagee  subsequenti)  to  the  mort- 
gage, and  the  assignee  is  bound  to  give  credit  for  all  moneys 
received  by  his  assignor  before  he  has  given  notice  of  the 
assignment  to  the  mortgagor."  Then  he  points  out  that  in 
the  case  before  them,  the  assignment  was  executed  soon  after 
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the  execution  of  the  mortgage  and  before  the  time  for  pay- 
ment had  arrived  and  that  it  was  not  probable  that  any  pay- 
ment would  have  been  made  either  of  principal  or  interest  in 
the  meantime  and  that  the  transferee  was  justified  in  relying 
upon  the  solemn  assurance  under  the  hand  and  seal  of  the 
mortgagor  as  to  the  real  bargain  carried  into  effect  by  the 
mortgage  deed  upon  the  possession  of  that  deed  by  the  mort- 
gagee and  uf)on  the  receipt  for  the  full  amount  of  the  mortgage 
money  under  the  hand  of  the  mortgagor.  Now  we  may  point 
out  that  in  this  case,  there  was  a  valid  and  binding  mortgage, 
the  only  matter  in  dispute  being  the  amount  payable  to  the 
transferee  under  it  ;  also  that  the  competition  was  between 
the  mortejagors  and  a  transferee  from  the  mortgagee.  The 
court  held  that  the  conduct  of  the  mortgagors  in  acknowledg- 
ing in  the  mortgage,  the  receipt  of  the  entire  mortgage-debt, 
and  giving  a  receipt  for  it,  precluded  them  from  raising  the 
case  that  the  entire  amount  of  the  mortgage  had  not  been 
advanced.  They  followed  the  general  lines  laid  down  by 
KiNDERSLY,  V.  C,  in  Rice  and  Rice  (^),  and  say  "  for  the  solu- 
tion of  the  particular  question  which  distinguishes  this  case 
from  that,  viz,,  whether  there  is  for  this  purpose  any  difference 
between  a  mortgage  and  an  absolute  conveyance,  we  have  not 
been  aided  by  any  authority  cited  to  us  at  the  Bar."  Parker 
V.  Clarke  was  cited  in  this  case,  but  we  find  no  reference  to  it 
in  the  judgment  much  less  any  adverse  comment  upon  the 
ruling  in  it.  In  Rtce  and  Rice  the  case  referred  to  by  Fry, 
L.  J.,  a  vendor  conveyed  certain  property  without  receiving 
the  purchase  money,  but  a  receipt  for  it  was  endorsed  on  the 
deed,  and  the  title  deeds  were  delivered  over  to  the  purchaser. 
The  purchaser  then  made  a  mortgage  by  deposit,  and  abscond- 
ed, and  it  was  held  as  between  the  vendor's  lien  for  his  unpaid 
purchase  money,  and  the  right  of  the  mortgagee  that  the 
possession  of  the  title  deeds,  and  the  facts  of  the  endorsement 
of  the  receipt  on  the  deed  gave  the  mortgagee  the  better  equity. 
In  his  judgment,  Kindersly,  V.  C,  observed  **  upon  a  compari- 
son then  of  the  conduct  of  the  two  parties  and  a  consideration 
of  all  the  circumstances  of  the  case  and  especially  the  fact  of 
the  possession  of  the  deeds  which  the  mortgagee  acquired  with 
perfect  bona  fides,  and  without   any  wrong  done  to  the  mort- 

(7)    I1853]  2  Drew,  73. 
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gagors  I  am  of  opinion  that  the  equity  of  the  mortgagees  is  far 
better  than  that  of  the  vendor,  and  ought  to  prevail."  The 
two  cases  therefore  lastly  referred  to  were  decided  after  weigh- 
ing the  conduct  of  the  parties,  and  the  equities  arising  there- 
from. In  Bickerton  v.  Walker,  there  was  valid  mortgage.  In 
French  v.  Hope,  the  mortgagor  was  estopped  by  his  conduct 
from  relying  on  the  want  of  consideration  for  the  mortgage 
as  against  the  sub-mortgagee.  In  the  case  before  us,  the 
defendant  appellant  derives  her  title  under  a  sham  and  fictitious 
document,  purporting  to  be  a  mortgage.  At  the  date  of  the 
execution  of  the  mortgage  of  the  29th  of  October,  1897, '" 
favour  of  the  plaintiff,  she  had  no  interest  in  the  property  and 
her  husband  also  took  none  under  the  fraudulent  mortgage, 
made  in  his  favour.  It  does  not  appear  that  Musammat  Basti 
Begam  made  any  inquiry  of  the  mortgagor,  when  she  took  the 
assignment,  and  previous  to  that  date,  the  plaintiff  had  obtained 
his  security,  and  this  security  had  been  duly  registered. 
Husain  Ali  Khan  had  not  at  an)'  time  any  interest  in  the 
mortgaged  prof^ert}-.  He  had  nothing  to  convey  to  his  wife. 
The  equity,  if  any,  which  sprung  up  in  her  favour  when  she 
took  the  transfer  was  against  the  mortgagor  Mumtaz  Ahmad. 
She  had  no  equity  against  the  innocent  mortgagee,  Banarsi 
Prasad,  whose  mortgage  was  prior  in  date  to  the  transfer  in 
her  favour.  Even  if  Parker  v.  Clarke  is  to  be  treated  as  over- 
ruled, the  appeal  ought  not,  we  think,  to  prevail.  The 
plaintiffs  equity  is  prior  in  date  to  that  of  the  defendant 
appellant,  and  on  the  principle  qui  ptioi  est  tempore  potior  est 
jure  the  plaintiff  has,  we  think,  the  better  equity. 

The  transfer  of  the  fictitious  mortgage  to  Must.  Basti 
Begam  notwithstanding  that  it  was  made  bona  fide,  and  for 
valuable  consideration  did  not,  we  think,  validate  the  security 
as  against  the  plaintiff.  Basti  Begam  took  the  transfer,  sub- 
ject to  all  defects  in  the  title  of  her  transferrer,  and  cannot  in 
equity  set  up  the  fictitious  document  against  a  bona  fide 
mortgagee.  The  fictitious  instrument  received,  we  think,  no 
new  force  against  the  plaintiff  from  the  transfer.  Th^ proviso 
to  section  53  of  the  Transfer  of  Property  Act,  which  was 
relied  on  by  Mr.  Dillon,  does  not  appear  to  us  to  help  his 
client.  ^\\^\.  proviso  was  intended  to  safe-guard  rights,  which 
have  been  already  acquired.     A  purchaser  for  value  must  be 
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the  purchaser  of  something.  Husain  AH  Khan  had  no  in- 
terest in  the  mortgaged  property,  under  the  fictitious  mort- 
gage made  to  him.  He  had  nothing  therefore  which  he 
could  transfef  to  his  wife,  and  if  the  latter  had  made  inquiry 
of  the  mortgagor,  she  would  probably  have  learnt  that  the 
mortgage  was  fictitious  and  colourable.  On  the  main  ques- 
tion, therefore,  the  appeal  fails. 

It  remains  to  consider  whether  Must.  Basti  Begam  has 
any  remedy  against  Mumtaz  Ahmad.  In  the  third  ground 
of  appeal,  she  claims  that  some  relief  should  have  been  given 
to  her  as  against  him.  This  point  was  not  specifically  dealt 
with  at  the  hearing.  We  are  disposed  to  think  upon  the 
principle,  laid  down  in  Bickerton  v.  Walker,  that  if  she  desire 
to  enforce  the  fictitious  instrument  as  against  Mumtaz  Ahmad 
the  mortgagor,  she  is  entitled  to  do  so.  He,  by  his  fraudulent 
act,  placed  it  in  the  power  of  Husain  AH  Khan  to  defraud 
his  wife,  and  as  against  her,  Mumtaz  Ahmad  cannot  be  heard 
to  say  that  the  mortgage  was  fictitious  and  colourable.  We, 
therefore,  think  if  there  be  any  balance  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  property,  after  satisfying  the 
claim  of  the  plaintiff,  and  all  prior  charges,  such  balance 
should  be  applicable  to  payment  of  the  amount  of  the  con- 
sideration, name  J  in  the  transfer,  made  in  favour  of  Must 
Basti  Begam  with  interest.  Possibly  the  lower  appellate 
court  intended  to  give  her  this  relief,  for  we  find  in  the  decree 
a  direction  that  the  balance  of  the  proceeds  of  sale,  after  pay- 
ment of  the  sum,  found  due  to  the  plaintifl,  should  be  paid  to 
the  defendant  **  or  other  persons  entitled  to  receive  the 
same/' 

We  direct  that  the  decree  be  accordingly  modified.  In 
other  respects,  we  affirm  the  decision  of  the  lower  appellate 
court,  and  as  the  appellant  has  substantially  failed  in  her 
appeal,  we  dismiss  it,  save  as  aforesaid,  with  costs  including 
fees  in  this  court  on  the  higher  scale. 

X  Decret  modtHed, 
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FULL  BENCH. 


KING  EMPEROR 

versus 
TULA  KHAN.* 

Code  ofCrimimil  Procedure  {Act  V  of  i8g8),  section  123  (ami  2)^397— 
Detain  in  custody— failing  to  give  security— Nature  ofimprisonmeni— 
Second  sentetue—how  to  be  carried  into  eject. 

The  words  "committed  to  prison"  used  in  section  123  (i),  Code  ol 
Criminal  Procedure,  1898,  are  equivalent  to  a  sentence  of  impri- 
sonment, and  do  not  merely  mean  committed  to  custody.  The 
words,  "detained  in  prison, "  in  sub-section  (2)  have  also  a  similar 
meaning.  A  person  failing  to  give  security  for  his  good  behaviour 
is  liable  to  imprisonment  and  the  imprisonment  takes  effect  from 
the  day  on  which  the  warrant  of  the  Magistrate  directing  detention 
in  prison  has  been  executed. 

T  was  required  to  furnish  security  to  be  of  good  behaviour  or  be 
rigorously  imprisoned  for  three  years.  The  order  was  submitted 
to  the  Sessions  Judge,  and  T  was  ordered  to  be  rigorously  imprisoned, 
pending  the  order  of  the  Sessions  Judge.  In  the  meantime  T  was 
convicted  for  another  offence  by  another  Magistrate.  Held^  that 
the  former  sentence  should  be  carried  out  first. 

Criminal  reference  made  by    VV.  H.  Webb  Esq.,    Sessions 
Judge.of  Furrukhabad. 

On  the  14th  November,  1907,  one  Tula  Khan  was,  under 
section  1 10,  Code  of  Criminal  Procedure,  ordered  by  a  Magis- 
trate 1st  Class  to  furnish  security  for  good  behaviour  for  a 
period  of  three  years.  The  Magistrate  submitted  the  case 
for  the  order  of  the  Court  of  Session  and  further  ordered  the 
accused  to  be  rigorously  imprisoned,  pending  the  order  of 
that  Court.  On  the  27th  November,  1907,  Tula  Khan  was 
convicted  by  another  Magistrate  of  the  1st  Class  of  an  offence 
under  section  332,  Indian  Penal  Code,  and  sentenced  to  two 
year's  rigorous  imprisonment,  including  three  month's  solitary 
confinement.  The  Magistrate  in  this  case  further  ordered  that 
the  sentence  passed  by  him  be  given  effect  to  at  once  and 
*  Criminal  Ref.  81  of  1908. 
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the  sentence   that  he   was    undergoing  be  carried   out    next. 
The  Court  of  Session,  on  the  7th  December,    1907,  confirmed 
the  order  of  the    Magistrate,    requiring  Tula  Khan  to  furnish 
se:  irity  or  'v.\   default  to  suffer    rigorous    imprisonment    with 
effect  from  the  date  of  the  Magistrate's  order.     On  a  reference 
made  to  the  Court  of  Session  by  the  Superintendent  of  Central 
Jail,  Naini  that  Court  sent  up  the  record  of  both  the  cases  to  the 
High  Court,  with  a  recommendation  that  portion  of  the  order 
of  the  Magistrate,  which  directed    that   the   sentence    passed 
by  him  should   take  effect    before  the  sentence  he  was  under- 
going, should  be  set  aside  as  (1)  the   accused  was   not  under- 
going any  legal  sentence  of  imprisonment   and  (2)  the  Magis- 
trate hai    no  jurisdiction  to   determine  the   date  from   which 
the  sentence,  that  the  accused  was   already    undergoing,  was 
to  take  effect.     The  Magistrate   under  section  397,   Criminal 
Procedure  Code  could  only    order   that  the    sentence  passed 
by   him  should  take  effect    at    the   expiry    of  the   sentence 
the   accused    was  undergoing.     The  Court  of  Session  further 
recommended  that  as    at    the  time  of  confirming  the  Magis- 
trate's order  in  the  case  under   section  1 10,   Criminal  Proce- 
dure Code  he  was  not  aware  of  the  accused  being  convicted 
under  section  332    Indian    Penal  Code,    his  own   order  be  so 
modified  as  to  require  Tula  Khan  to  furnish  security  for  three 
years   with   effect  from  the  expiration  of  the  sentence  under 
section  332.  Indian  Penal  Code,  or  in   default  to  suffer  impri- 
sonment for  three  years. 

A,  E.  Ryves^  Government  Advocate,  for  the  Crown,  submit- 
ted that  two  questions  of  law  were  to  be  decided  in  the  case. 

([j.  What  was  the  meaning  of  the  words  "  detained  in 
prison  "  in  sub-section  2  of  section  123,  Criminal  Procedure 
Code. 

(2).  If  that  expression  was  equivalent  to  imprisonment 
was  it  such  an  imprisonment  as  was  contemplated  b\'  section 
397,  Criminal  Procedure  Code. 

In  section  123,  Criminal  Procedure  Code,  the  words  "de- 
tained in  prison  "  occurred  twice.  They  must  have  the  same 
meaning.  The  words  when  used  in  sub-section  i  of  that 
section  must  be  equivalent  to  imprisonment  otherwise  sub- 
section 5  and  6  of  that   section    would  have  no  meaning.     If 
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"  detained  in  prison  "  in  sub-section  i  meant  imprisonment, 
it  must  mean  **  imprisonment  "  also  in  sub-section  2.  If  a 
person  was  imprisoned  under  section  123,  (2),  Criminal  Pro- 
cedure Code,  he  must  be  said  to  be  undergoing  a  sentence 
of  imprisonment  and  that  was  all  that  was  required  to  bring 
into  operation  the  provision  of  section  397,  Criminal  Pro- 
cedure Code. 

[Banerji,  J.,  referred  to  the  ca.se  in  Punjab  Records, 
1895.     Criminal  Judgments  p.  45]. 

The  Punjab  case  was  wrongly  decided.  Section  120 
Criminal  Procedure  Code  did  not  apply.  It  applied  only  as 
indicated  in  the  opening  words  and  not  to  the  stage  reached 
in  section  123,  Criminal  Procedure  Code.  Section  397  Cri- 
minal Procedure  Code  spoke  only  of  a  ** sentence  of  impri- 
sonment. "  It  did  not  say  "  for  an  offence*'  or  "after  con- 
viction." Compare  section  398  and  400  Criminal  Procedure 
Code. 

The  words  "detained  in  prison,"  did  mean  imprisonment 
and  this  was  a  case  in  which  therefore,  the  Magistrate  could 
make  an  order  under  section  397,  Criminal  Procedure  Code. 

The  accu.sed  was  not  represented. 

The  following  judgments  were  delivered. 

Stanley,  C.  J. — This  case  rai.ses  the  question  whether 
a  person  required  to  execute  a  bond  with  sureties  for  his  good 
behaviour  under  .section  1 10  of  the  Code  of  Criminal  Procedure 
and  the  succeeding  sections,  for  a  i)eriod  exceeding  one  year 
mu.st,  pending  the  orders  of  the  Sessions  Judge  or  High  Court, 
as  the  ca.se  may  be,  under  section  123,  be  regarded  as  a  pri.so- 
ner  convicted  of  an  offence  and  imprisoned  accordingly,  or  be 
merely  detained  in  cu.stody  as  an  under-trial  prisoner., 

Tula  Khan  was  on  the  14th  of  November,  1907,  ordered 
under  .section  1 18  of  the  Code  of  Criminal  Procedure  to  give 
security  for  his  good  behaviour  for  a  period  of  three  years,  and 
in  default  of  his  doing  so,  was  ordered  to  undergo  rigorous 
imprisonment  for  that  period.  Later  on  namely  on  the  27th 
of  November,  1907,  he  was  convicted  of  an  offence,  punishable 
under  section  332  of  the  Indian  Penal  Code,  and  sentenced 
there  for  to  two  years'  rigorous  imprisonment,  to  take  effect 
forthwith.      The   order   of  the    Magistrate   of  the    14th    of 
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November  1907  was  maintained  by  the  Sessions  Judge  on  the 
7th  of  December,  1907. 

Two  questions  then  arise.  The  first  is  whether  in  the  inter- 
val between  the  14th  of  November,  1907,  the  date  of  the 
Magistrate's  order,  and  the  7th  of  December,  1907,  the  date 
of  the  order  of  the  Sessions  /udge,  Tula  Khan  was  to  be 
regarded  as  a  prisoner,  undergoing  a  sentence  of  imprisonment 
or  merely  an  under-trial  prisoner  detained  in  custody.  The 
second  is  whether  under  the  circumstances,  the  sentence  of 
imprisonment  passed  upon  him  for  the .  offence,  punishable 
under  section  332  is  to  commence  at  the  expiration  of  the 
imprisonment  ordered  by  the  Magistrate  and  maintained  by 
the  Sessions  Judge. 

Owing  to  the  looseness  of  the  language  used  in  the  sections 
of  the  Code  dealing  with  this  matter,  the  question  is  not  free 
from  difficulty.  Section  123  (i)  provides  that  if  any  person 
ordered  to  give  security  under  section  1 18  does  not  give  such 
security  on  or  before  the  date  on  which  the  period  for  which 
such  security  is  to  be  given  commences,  he  shall  except  in  the 
case  mentioned  in  sub-section  (2)  of  the  section,  be  comvittted 
/(?//7X<;»,  or  if  he  is  already  in  prison  be  detained  in  ptison 
until  such  period  expires,  or  until  within  such  period,  he  gives 
the  security  to  the  court  or  Magistrate  who  made  the  order 
requiring  it  Sub-section  (2)  provides  that  when  such  person 
has  been  ordered  by  a  Magistrate  to  give  security  for  a  period 
exceeding  one  year,  such  Magistrate  shall,  if  such  person  does 
not  give  such  security  issue  a  warrant  directing  him  to  be 
efeto/»^rf/»^/7>^«,  pending  the  orders  of  the  Sessions  Judge 
or  High  Court,  as  the  case  may  be.  Then  sub-section  (3)  pro- 
vides that  the  court,  that  is,  the  Sessions  Judge  or  High  Court, 
as  the  case  may  be,  after  examining  the  proceedings  and 
requiring  from  the  Magistrate  any  further  information  or 
evidence  which  it  thinks  necessary  shall  pass  such  orders  in 
the  case,  as  it  thinks  fit. 

I  have  no  doubt  that  the  words  **  committed  to  prison  "  in 
sub-section  (i)  are  equivalent  to  a  sentence  of  imprisonment, 
and  do  not  merely  mean  *  committed  to  custody  '.  In  the 
succeeding  portion  of  the  section,  the  words  "  if  he  is  already 
in   prison  "  give  an  indication  of  the  meaning  of  the  words 
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"  committed  to  prison."  They  imply  that  the  party  is 
undergoing  imprisonment  and  the  succeeding  words  **be 
detained  in  prison "  seem  necessarily  to  mean  that  the 
imprisonment  which  the  party  is  already  undergoing  shall  be 
continued.  This  meaning  derives  support  from  sub-section  (6) 
which  provides  that  imprisonment  for  failure  to  give  security 
for  good  behaviour  may  be  rigorous  or  simple.  This  sub- 
section gives  us  an  insight  into  the  mind  of  the  legislature  and 
indicates  that  imprisonment  was  the  meaning  attributed  by  it 
to  the  words  "  committed  to  prison  "  or  **  detained  in  prison. " 
In  section  3  (3)  of  Act  No.  IX  of  1894  (The  Prisons  Act) 
which  gives  a  definition  of  convicted  criminal  prisoners,  we 
find  that  a  i>erson  ordered  to  give  security  for  good  behaviour 
under  the  bad  livelihood  sections  of  the  Code  is  included  in 
the  term.  This  is  an  Act  in  pari  materia  and  may  be  looked 
to  in  determining  the  language  of  the  sections  with  which  we 
are  dealing. 

Then  we  come  to  sub-section  \2)  in  which  fall  the  words 
which  we  are  called  upon  to  interpret.  It  provides  for  the 
case  in  which  a  person  has  been  ordered  by  the  Magistrate  to 
give  security  for  a  period  exceeding  one  year  and  directs  the 
Magistrate  if  such  person  does  not  give  the  security  to  "  issue 
a  warrant  directing  him  to  be  detained  is  prison^  pending  the 
orders  of  the  Sessions  Judge."  Are  the  words  "detained  in 
prison"  equivalent  to  imprisonment  or  do  they  merely  mean 
*  detained  in  custody  *  as  an  under-trial  prisoner  }  As  used  in 
sub-section  (i)  they  must,  as  I  have  attempted  to  show,  be 
regarded  as  equivalent  to  imprisonment  and  there  seems  to  be 
no  good  reason  why  they  should  not  have  a  similar  meaning 
in  this  sub-section.  It  would  be  contrary  to  the  principles  of 
interpretation  to  assign  a  different  meaning  to  the  same  words 
when  used  in  an  Act  of  the  Legislature  and  particularly  so 
when  they  occur  as  here  in  the  same  section.  In  view  then 
of  the  language  of  the  section  I  think  that  the  Legislature 
intended  that  a  person  failing  to  give  security  for  his  good 
behaviour  should  be  liable  to  imprisonment,  either  simple  or 
rigorous,  and  that  in  a  case  to  which  sub-section  (2)  applies 
such  imprisonment  should  have  effect,  pending  the  order  of 
the  Sessions  Judge,  from  the  date  on  which  the  warrant  of  the 
Magistrate,  directing  detention  in  prison,  has  been  executed. 
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I  now  come  to  the  second  question,  that  is  whether  Tula 
Khan  was  undergoing  a  sentence  of  imprisonment  within  the 
meaning  of  section  397  of  the  Code,  when  the  sentence  was 
passed  upon  him  for  the  oflfence  punishable  under  section  332. 
In  other  words,  whether  the  last  mentioned  sentence  is  to 
be  treated  as  commencing  at  the  expiration  of  the  imprison- 
ment ordered  by  the  Sessions  Judge.  It  seems  to  me  to  follow 
as  a  corollary  to  the  answer  which  I  would  give  to  the  first 
question  that  section  397  is  applicable.  The  order  of  the 
Sessions  Judge  cannot  bo  regarded  otherwise  than  as 
amounting  to  a  sentence  of  imprisonment  if  the  words 
"  committed  to  prison  "  or  "  detained  in  prison  *'  mean  im- 
prisonment I  would  therefore  answer  this  question  in  the 
affirmative. 

Knox,  J. — I  have  had  the  advantage  oi  reading  and  con- 
sidering the  judgment  of  the  learned  Chief  Justice.  I  need 
say  no  more  than  that  I  concur. 

Banerji,  J. — Two  questions  arise  in  this  case  : — 

(1)  when  a  person  has  been  ordered  by  a  Magistrate  to 
give  security  for  his  good  behaviour  for  a  period  exceeding 
one  year  and  that  person  does  not  give  such  security  is  the 
Magistrate  competent  to  issue  a  warrant  for  his  imprisonment, 
simple  or  rigorous?  and 

(2)  is  an  order  of  imprisonment  for  failure  to  give  security 
for  good  behaviour  a  sentence  within  the  meaning  of  section 
397  of  the  Code  of  Criminal  Procedure? 

As  regards  the  first  question  it  is  obvious  that  the 
Magistrate  has  no  authority,  in  a  case  to  which  sub-section 
(2)  of  section  123  of  the  Code  of  Criminal  PnKedure 
applies  to  order  the  person  who  has  failed  to  give  security 
to  be  imprisoned  for  three  years  or  any  other  sjiecific  [>eriod. 
He  is  only  competent  under  that  sub-section  to  issue  a 
warrant  directing  such  person  "to  be  detained  in  prison," 
pending  the  orders  of  the  Sessions  Judge  or  the  High  Court, 
as  the  case  may  be.  The  order  of  the  Magistrate  in  this 
case  directing  Tula  Khan  tc  be  rigorously  imprisoned  for 
three  years,  is  therefore  clearly  illegal.  The  question  is 
whether  the  Magistrate  was  competent  to  order  Tula  Khan 
to  be  kept  in  simple  or   rigorous  imprisonment,    |>ending  the 
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orders  of  the  Sessions  Judge  or  whether  he  could  only  direct 
Tula  Khan  to  be  detained  in  custody  as  an  under-trial  prisoner 
pending  such  orders.  The  answer  to  this  question  depends 
on  the  meaning  to  be  attributed  to  the  words  "  detained 
in  prison  "  in  that  sub-section.  Do  those  words  mean  impri- 
sonment or  simply  detention  in  custody  ?.  The  matter  is  not 
free  from  difficulty  and  I  must  confess  that  I  was  at  first 
inclined  to  hold  that  the  legislature  intended  the  detention 
to  be  detention  in  custody  only,  as  the  Magistrate  is  not  the 
authority  which  has  to  make  the  final  order  for  imprisonment 
in  the  case  and,  that  order  must  emanate  from  the  court  of 
the  Sessions  Judge.  No  doubt  could  have  arisen  in  the 
matter  had  the  legislature  employed  the  same  language  in 
sub-section  (2)  as  it  has  used  in  sub-section  (i)  and  had  sub- 
section (2)  provided  that  the  Magistrate  shall  issue  a  warrant 
directing  the  person  who  has  failed  to  give  security  to  be 
"committed  to  prison,  or  if  he  is  already  in  prison,  to  be 
detained  in  prison"  pending  the  orders  of  the  Sessions  Judge. 

However,  we  have  the  fact  that  the  same  words,  namely, 
"detained  in  prison"  are  used  in  both  the  sub-sections.  There 
can  be  no  doubt  that  in  sub-section  (i)  those  words  mean  impri- 
sonment, which  may,  under  sub-section  (6),  be  either  rigorous 
or  simple.  When  the  legislature  uses  the  same  words  in  an- 
other clause  of  the  same  section,  we  must  presume  that  it  does 
so  in  the  same  sense  and  therefore  "detention  in  prison  "  in 
sub-section  (2)  must  be  held  to  mean  imprisonment  as  in  the 
first  sub-section.  This  construction  may  in  some  instances 
result  in  hardship,  for  instance,  where  a  person  ordered  by  the 
Magistrate  to  furnish  security  for  good  behaviour  for  a  period 
of  three  years  is  found  by  the  Sessions  Judge  to  be  a  person 
who  should  not  have  been  ordered  to  give  security,  he  will  have 
suffered  imprisonment  before  the  final  order  in  the  case  was 
made.  This,  however,  may  happen  in  many  cases  of  convic- 
tion by  a  subordinate  court.  That  the  legislature  intended 
the  words  "detained  in  prison"  to  mean  imprisonment  and 
not  mere  detention  in  cu.stody  also  appears  from  the  fact 
that  in  section  107  it  uses  the  words  "detention  in  custody" 
and  this  conclusion  finds  some  support  from  the  definition  of 
a  "convicted  criminal  prisoner"  in  the  Prisons  Act  (No.  IX  of 
1894).     I  must  therefore  hold   that  when  a  person  ordered  by 
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a  Magistrate  to  give  security  for  good  behaviour  for  a  period 
exceeding  one  year  does  not  give  such  security,  the  Magistrate 
is  not  competent  to  order  such  person  to  be  imprisoned  for  the 
period  for  which  he  has  been  ordered  to  give  security  but 
shoulJ  issue  a  warrant  directing  him  to  be  detained  in  simple 
or  rigorous  imprisonment,  as  the  Magistrate  may  determine, 
pending  the  orders  of  the  Sessions  Judge  or  the  High  Court, 
as  the  case  may  be.  I  may  observe  that  this  question  was 
neither  raised  nor  decided  in  Queen  Empress  w /afar  {^)  and 
King Empi or  w.Jaivahir  (*)  which  are  the  only  cases  bearing 
on  the  point  to  which  our  attention  was  invited. 

Upon  the  second  question,  namely,  whether  an  order  of  im- 
prisonment in  default  of  giving  security  for  good  behaviour  is 
a  sentence  within  the  meaning  of  section  397,  I  entertain  some 
doubts.  A  sentence  of  imprisonment  ordinarily  implies  punish- 
ment for  an  offence  committed  and  therefore  imprisonment 
for  failure  to  furnish  security  can  not  be  regarded  aj  a  sentence 
in  the  ordinary  sense  of  that  word.  There  is  much  force 
in  the  reasoning  by  which  the  judgment  of  the  Punjab  Chief 
Court  in  the  case  of  Diwan  Chand{^)  is  supportuJ.  It  seems, 
however,  that  the  legislature  used  the  word  *  sentence'  in  sec- 
tion 397  in  a  wide  sense.  If  it  were  held  that  the  word  docs 
not  include  imprisonment  in  default  of  furnishing  security,  a 
person  undergoing  such  imprisonment  may  practically  escape 
punishment  for  an  offence  of  which  he  may  be  subsequently 
convicte  I.  Section  120  of  the  Code  of  Criminal  Procedure 
can  not  apply  to  such  a  case  and  surely  it  could  never  have 
been  intended  that  he  should  go  unpunished.  I  would  there- 
fore answer  the  second  question  in  the  affirmative. 

Airman,  J.  A  Magistrate  of  the  first  class  ordered  one 
Tula  Khan  to  give  security  for  his  good  behaviour  for  a 
period  exceeding  one  year.  The  security  not  having  been 
given,  the  Magistrate  under  the  provisions  of  section  123  (2\ 
Code  of  Criminal  Procedure,  forwarded  the  case  to  the 
Sessions  Judge  for  orders. 

In  the  earlier  part  of  his  order,  the  Magistrate  directed  that 
in  default  of  furnishing  security,  Tula  Khan  should    undergo 

(I)  [1899],  A.  W.  N.,  151.  (2)  [1903]  A.  W.  N.,  28. 

(3)  30  Punjab  Rcc  Cr.  Jt  Na  14. 
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rigorous  imprisonmet  for  3  yeans.  This  part  of  the  Magistrate's 
order  was  clearly  wrong.  At  the  conclusion  of  his  order, 
however,  he  directs  that  pending  the  orders  of  the  Sessions 
Judge,  the  accused  should  undergo  imprisonment. 

The  Magistrate's  order  was  passed  on  the  14th  Novem- 
ber, 1907. 

On  the  7th  Dece  mber,  1907,  the  learned  Sessions  Judge 
being  satisfied  "  that  the  accused  is  a  habitual  thief  and 
extortioner  and  that  he  is  so  desperate  and  dangerous  as  to 
render  his  livhig  at  large  hazardous  to  the  community"  direct- 
ed that,  in  the  event  of  his  failing  to  furnish  the  security 
required,  he  be  rigorously  imprisoned  for  the  term  of  three 
years  with  effect  from  the  date  of  the  Magistrate's  order. 

In  the  interval  between  the  date  of  the  Magistrate's  order, 
and  the  date  of  the  Sessions  Judge's  order,  Tula  Khan  was 
convicted  on  the  27th  November,  1907,  by  another  Magistrate 
of  an  offence  punishable  under  section  332  of  the  Indian  Penal 
Code,  and  was  sentenced  to  twoyeais'  rigorous  imprisonment. 
The  Magistrate  directed  that  this  .sentence  should  take  effect 
at  once,  and  that  the  accused  should  subsequently  undergo  the 
imprisonment  consequent  on  his  failure  to  furnish  security. 
No  appeal,  we  are  informed,  has  been  preferred  by  the  accused 
against  this   conviction  and  sentence. 

The  learne  1  Sessions  Judge  has  submitted  the  case  to  this 
Court  with  the  recommendations  first,  that  that  portion  of 
the  order  of  the  Magistrate,  dated  14th  November,  1907, 
which  directs  Tula  Khan  to  be  rigorously  imprisoned  for 
three  years  in  default  of  furnishing  .security  .should  be  set  aside, 
2nd  that  the  order  of  the  Magistrate,  dated  27th  November, 
1907,  in  regard  to  the  e.xecution  of  the  .sentence  under  section 
332  Indian  Penal  Code  should  also  be  .set  aside,  and  3rd 
that  his  own  order  of  the  7th  December,  1907,  directing  the 
period  of  imprisonment  in  default  of  furnishing  .security  to 
run  from  the  14th  November,  1907,  should  be  modified,  and 
that  it  should  be  directed  that  the  period  for  which  Tula 
Khan  is  to  furni.sh  security,  and  the  imprisonment  in  default 
should  run  from  the  expiration  of  the  .sentence  under  section 
332,  Indian  Penal  Code. 
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With  regard  to  the  first  recommendation,  I  think,  it  is  only 
necessary  to  point  out  the  mistake  the  Magistrate  made  in  his 
order  of  14th  November,  1907,  as  the  order  of  the  Sessions 
Judge  dated  the  7th  December,  1907,  is  now  the  operative 
order. 

The  second  and  third  recommendations  of  the  learned 
Judge  raise  a  more  diflficult  question.  The  answer  to  it 
depends  upon  the  answer  to  the  question  whether  Tula  Khan, 
when  he  was  sentenced  to  imprisonment  under  section  332, 
Indian  Penal  Code  was  "  a  person  already  undergoing  a  sen- 
tence of  imprisonment "  within  the  meaning  of  section  397  of 
the  Code  of  Criminal  Procedure,  so  as  to  render  the  provisions 
of  that  section  applicable. 

I  think  this  question  must  be  answered  in  the  affirmative. 
Section  123  (2)  of  the  Code  of  Criminal  Procedure  directs 
that  when  a  person  ordered  by  a  Magistrate  to  give  security  for 
a  period  exceeding  one  year  fails  to  give  the  security  required, 
the  Magistrate  shall  "  issue  a  warrant  directing  him  to  be 
detained  in  prison,  pending  the  orders  of  the  Sessions  Judge  " 
I  think  it  cannot  be  denied  that  a  person  detained  in  prison 
under  such  a  warrant  is  during  the  period  of  his  detention 
undergoing  "imprisonment  for  failure  to  give  security." 

The  provisions  of  sub-sections,  (5)  and  (6)  contain  directions 
as  to  the  nature  of  the  imprisonment  in  such  a  case  and  clearly 
indicate  that  a  person  *  detained  in  prison  '  under  sub-section 
(2)  is  in  a  very  different  position  from  a  person  awaiting  his 
trial  for  an  offence.  The  warrant  issued  in  the  latter  case  is 
a  warrant  committing  him  **  to  custody "  z'/V/r  section  220. 
Code  of  Criminal  Procedure. 

The    Prisons'  Act,    1894,   draws   a  distinction  between   a 

*  convicted  criminal  prisoner  '  and  an  *  unconvicted  criminal 
prisoner*  and  section  3  (3)  of  that  Act  declares  that  the 
expression  "  convicted  criminal  prisoner  "  includes  a  person 
detained  in  prison  under  Chapter  VIII  of  the  Code  of  Criminal 
Procedure,  the  chapter  in  which  section  123  occurs. 

I  think  it  is  clear  from  the  language  both  of  the  Code  of 
Criminal  Procedure  and  of  the  Prisons  Act,  1894,  that  the 
Legislature   considers   that    a   person   who   is   ordered   to  be 

*  detained  in  prison  '  for  failure  to  give  security  occupies  a  verj' 
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different  position  from  a  person  who  is  under  trial.  I  hold 
that  a  Magistrate  who,  under  section  1 23  (2),  orders  a  person 
who  has  failed  to  furnish  security  for  his  good  behaviour  to  be 
detained  in  prison,  pending  the  orders  of  the  Sessions  Judge, 
thereby  sentences  the  person  to  imprisonment,  which  under 
sub-section  (6)  may  be  rigorous  or  simple  as  the  Magistrate 
directs.  The  proviso  to  section  123  (3)  enacts  that  the 
period  for  which  any  person  is  imprisoned  for  failure  to  give 
security  shall  not  exceed  three  years.  In  the  present  case,  the 
learned  Sessions  Judge,  therefore,  very  properly  ordered  that 
the  period  of  three  years  for  which  Tula  Khan  was  to  be 
imprisoned  in  the  event  of  his  failing  to  furnish  security  was 
to  have  effect,  not  from  the  date  of  his  own  order,  but  from 
the  date  of  the  Magistrate's  order. 

I  hold  then  that  when  Tula  Khan  was  sentenced  for  the 
offence  under  section  332,  Indian  Penal  Code,  he  was  a  person 
"  already  undergoing  a  sentence  of  imprisonment "  within  the 
meaning  of  section  397,  Code  of  Criminal  Procedure.  It  will 
be  noted  th?t  in  section  397  the  words  "  for  any  offence  "  which 
we  find  in  section  399  after  the  word  *  imprisonment '  do  not 
occur.  If  they  did,  it  would  be  impossible  to  hold  that  section 
397  applies  to  the  present  case.  For  the  reasons  given  above, 
I  hold  that  section  397,  Code  of  Criminal  Procedure  applies  to 
this  case. 

I  cannot  therefore  accept  the  learned  Judge's  second  and 
third  recommendations.  I  would  allow  the  order  of  the 
learned  Sessions  Judge  dated  7th  December,  1907,  to  stand, 
but  would  modify  the  order  of  the  Magistrate  dated  27th 
November,  1907,  by  setting  aside  so  much  of  it  as  directed  that 
the  sentence  under  section  332,  Indian  Penal  Code  should 
take  effect  forthwith,  and  in  lieu  thereof  direct  that  that  sen- 
tence shall  commence  at  the  expiration  of  the  imprisonment 
adjuged  to  him  owing  to  his  failure  to  furnish  security  for 
his  good  behaviour. 

Cf.  Form  XIV,  Sch.  V,  Code  of  Criminal  Procedure. 

Richards,  J. — The  first  question  which  arises  is  the  mean- 
ing of  the  expression  "detained  in  prison"  in  section  123,  sub- 
section 2  of  the  Code  of  Criminal  Procedure.  In  other  words 
should  a  Magistrate  after  he  has  ordered  a  person  to  give  securi- 
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ty  under  section  106  or  section  118  and  after  that  person  has 
failed  to  give  security,  issue  a  warrant  directing  the  person  to 
be  kept  in  rigorous  or  simple  imprisonment,  pending  the  orders 
of  the  Sessions  Judge  or  should  the  warrant  simply  direct 
that,  that  person  should  be  kept  in  custody  ?  The  argument 
in  favour  of  the  latter  construction  is  that  the  position  of  the 
person  named  in  the  warrant  is  analogous  to  the  position  of 
an  "  under-trial "  prisoner ;  that  the  Magistrate  has  no  power 
to  order  the  person  to  be  imprisoned  because  the  final  order 
must  be  made  by  the  Sessions  Judge  who  may  possibly  dis- 
charge the  accused  altogether. 

Clause  I  provides  that  on  failure  to  give  security  in  the 
case  of  a  person  ordered  to  give  such  .security  for  a  period  not 
exceeding  one  year,  the  Magistrate  shall  commit  the  person 
to  prison  or  if  the  person  is  already  in  prison  shall  detain  him 
In  prison. 

Clause  5  provides  that  imprisonment  for  failure  to  give 
security  for  keeping  the  peace  shall  be  simple. 

Clause  6  provides  that  imprisonment  for  failure  lo  give 
security  for  good  behaviour  may  be  rigorous  or  simple. 

Section  3  (3)  of  Act  IX  of  1894  includes  in  the  definition 
of  **  convicted  criminal  prisoner  "  any  person  detained  in  prison 
under  the  provisions  of  Chapter  8  of  the  Code  of  Criminal 
Procedure. 

Reading  clauses  i,  5  and  6  of  section  123  together,  it  is 
perfectly  clear  that  a  person,  who  has  been  ordered  to  give 
security  by  a  Magistrate  for  a  period  not  exceeding  one  year 
and  who  has  failed  to  give  such  security,  must  be  imprisoned 
with  either  simple  or  rigorous  imprisonment. 

Had  clause  2  after  the  words  "  warrant  directing  him  "  read 
"  to  be  committed  to  prison  or  to  be  detained  in  prison  "  that 
is  to  say  had  the  same  mode  of  expression  been  adopted  in 
clause  2  as  in  clause  i,  there  would  be  no  difficulty.  The 
change  of  expression  no  doubt  creates  some  ambiguity.  I 
however  think  that  if  the  expression  "  detained  in  prison  "  in 
clause  I,  means  detained  in  simple  or  rigorous  imprisonment 
the  same  expression  in  clause  2,  must  have  the  same  meaning. 
This  view  is  strengthened  by  the  definition  of  "convicted 
criminal  prisoner,"  to  which  I  have  already  referred  and  also 
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by  a  comparison  with  clauses  3  and  4  of  section  107  where  the 
expressions  "detaining  such  person  in  custody"  and  "detain 
such  person  in  custody "  are  used.  I  do  not  think  that  the 
argument  based  on  the  supposed  analogy  of  a  person  ordered 
to  give  security  for  a  period  exceeding  one  year  with  an  under- 
trial  prisoner  is  sound.  A  particular  class  of  Magistrate  is 
prescribed  by  the  Code  for  holding  the  enquiry  which  must  be 
held  before  an  order  under  section  123  is  passed  :  it  is  such  a 
Magistrate  who  must  always  adjudicate  whether  or  not  the 
person  is  a  person  from  whom  security  ought  to  be  demanded. 
If  security  is  only  to  be  demanded  for  one  year  the  Magistrate 
makes  a  complete  order.  It  is  only  when  the  Magistrate  has 
ordered  the  person  to  give  security  for  a  period  exceeding  one 
year  and  the  person  has  failed  to  give  such  securit}*  that  the 
proceedings  are  to  be  laid  before  the  Sessions  Judge.  If  the 
legislature  has  given  power  to  the  Magistrate  to  send  a  person 
to  rigorous  or  simple  imprisonment  whom  he  has  found  to  be 
a  person  from  whom  security  should  be  demanded  for  one 
year,  I  can  see  no  reason  why  he  should  not  have  ix)\ver  to 
send  a  person  to  like  imprisonment  whom  he  has  found  to  be 
a  worse  and  more  dangerous  character.  The  imprisonment 
should  of  course  be  only  as  provided  by  the  section,  that  is, 
pending  the  orders  of  the  Sessions  J  udge. 

On  the  second  question  I  agree  with  the  judgment  of  the 
learned  Chief  Justice. 

By  the  Court.  The  order  of  the  Court  is  that  the  order  of 
M.  Abdul  Jalil,  dated  14th  November,  1907,  in  so  far  as  it 
directs  Tula  Khan  to  be  rigorously  imprisoned  for  three  years 
be  set  aside,  that  the  said  order  be  altered  into  one  directing 
the  detention  of  Tula  Khan  in  rigorous  imprisonment,  pending 
the  orders  of  the  Sessions  Judge,  that  the  order  of  the  Ses- 
sions Judge,  dated  7th  December,  1907,  be  affirmed,  and  that 
the  order  of  M.  Mata  Badal,  dated  27th  November  1907,  be 
modified  to  this  extent  that  the  sentence  passed  by  him  on 
Tula  Khan  under  section  332  of  the  Indian  Penal  Code  do 
take  effect  from  the  date  of  the  expiration  of  Tula  Khan's 
imprisonment  for  failure  to  give  security  for  his  good  behaviour. 

B.  N.  (..  Order  altered. 
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Pre-eni6tion — refused  to  Purchase — before  sale  settled  with  a  stranirer--  Stanley,  C.  J. 

effect  of  •' 

In  order  to  defeat  the  plaintiffs  right  of  pre-emption,  it  must  be 
shown  that  an  offer  to  purchase  was  made  to  him  when  the  price  had 
been  fixed  between  the  vendor  and  the  vendee  and  that  was  brought  to 
his  knowledge.  Ihe  mere  fact,  that  the  plaintiff  refused  to  purchase 
before  the  price  was  settled  between  the  vendor  and  vendee,  docs 
not  debar  him  from  claiming  his  right  of  pre-emption.  Kanhia  Lai 
V.  Kalka  Prasiuiy  I.  L.  R.,  27  All.,  670;  Sohan  I. a  I  v.  Sliahnlmddiii^  .S. 
A.  909  of  1901,  followed. 

FiR.ST  APPEAL  against  the  decree  of  Shaikh  Maula  Rakh.sh. 
Subordinate  Judge  of  Moradahad. 

.Suit  for  pre-emption. 

The  material  facts  ap[>car  from  the  judgment. 

Abdul  Raoof  {with  him  Ishtiq  Khan),  for  the  appellants. 

B,  E.  O' Conor  (\w\i\i  him  Gokut  Prasad),  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J, — This  appeal  arises  out  of  a  suit  for  pre-  Stanley,  C.  /. 
emption.  The  learned  Subordinate  Judge  found  that  the 
plaintiffs  refu.sed  to  accept  the  purchase  which  had  been  made 
by  the  vendee  Syed  Khadim  AH,  and  on  this  ground  dismissed 
the  plaintiffs'  suit.  The  evidence  upon  which  the  Subordinate 
Judge  found  that  the  plaintiffs  refused  to  make  the  purchase 
has  been  read  to  us,  and  it  appears  from  it  that  all  that  the 
plaintiffs  did  was  to  state  that  the}*  would  not  buy  the  pro- 
perty. The  property  was  not  offered  to  them  at  any  definite 
price.  They  are  said  to  have  assigned  as  a  reason  for  their 
refusal  to  purchase  that  they  were  not  in  funds  to  do  so  and 
that  it  was  alleged  that  the  pro|>erty  was  ivaqf.  In  the  case  of 
Kanhia  Lai  v.  Kalka  Prasad  ('),  which  was  also  an  appeal  in 
a  pre-emption  suit,  this  Bench,  following  the  ruling  in  the 
^i)  [1905]  I.  L.  R.,  27  All,  670. 
♦  F.  .\.  52  of  1902 
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unreported  case  of  Sohan  Lai  v.  Shahab-ud-din  Khan  (*)  held 
that  in  order  to  debar  a  party  entitled  to  pre-empt  a  sale  from 
exercising  his  right,  an  opportunity  must  be  given  to  him  to 
purchase  when  a  definite  agreement  to  purchase  at  a  fixed 
price  has  been  entered  into  with  a  stranger,  and  that  it  is  not 
enough  to  offer  the  property  to  a  person  entitled  to  pre-empt 
before  an  agreement  to  purchase  has  been  entered  into  with  a 
third  party.  In  view  of  these  decisions,  the  learned  Subordi- 
nate Judge  was  wrong,  in  our  opinion,  in  holding  that  the  plain- 
tiffs refused  to  make  the  purchase.  The  offer  to  purchase 
ought  to  have  been  made  to  the  plaintiffs  when  the  price  had 
been  fixed  between  the  vender  and  vendee,  and  that  price 
brought  to  the  knowledge  of  the  plaintiffs.  In  the  court 
below  the  plaintiffs  alleged  that  the  real  price  agreed  to  be 
paid  by  the  defendant  was  onh'  Rs.  13,000,  whereas  the  vendee 
alleged  that  the  price  was  Rs.  17,500.  One  of  the  grounds  of 
appeal  in  this  Court  is  that  the  price  paid  b}'  the  defendants 
is  only  Rs.  13,000.  The  plaintiffs  appellants  now  admit  that 
Rs.  17,500  was  the  price,  and  express  their  willingness  to  pay 
that  amount.  Under  the  circumstances,  therefore,  we  must 
allow  the  appeal.  We  set  aside  the  decree  of  the  court  below, 
and  we  give  a  decree  in  favour  of  the  plaintiffs  for  pre-emp- 
tion on  payment  of  a  sum  of  Rs.  17,500,  and  direct  that  upon 
payment  of  that  amount  within  six  months  from  this  date,  the 
plaintiffs  be  put  in  possession  of  the  pre-empted  property.  On 
failure  to  pay  that  amount  within  the  period  aforesaid,  the  suit 
of  the  plaintiffs  will  stand  dismissed  with  costs  in  both  courts. 
If  the  plaintiffs  make  the  payment  within  the  period  aforesaid, 
the  order  which  we  pass  as  to  costs,  in  view  of  the  attitude 
adopted  by  the  plaintiffs  and  the  fact  that  they  insisted  to  the 
last  upon  their  allegation  that  the  price  was  Rs.  13,000  only, 
is  that  both  parties  abide  their  own  costs  both  of  the  appeal 
and  in  the  court  below. 

Appeal  decreed. 
(2)    Second  Appeal  No.  909  of  190L 
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versvs 

GHANSHAM  DAS.* 

Criminjl  Procedure  Code  (Act  V  of  i8g8)^  sections  ijg^  iSs—Hundis 
issued  from  Hathras— fraudulently  cached  at  Calcutta^furisdiction  oj 
Aligarh  Court— Penal  Code  (Act  XIV  of  i860),  section  415. 

G  purchased  certain  hundis  at  Hathras  and  sent  them  to  B  at 
Calcutta.  B  became  an  insolvent  but  cashed  the  hundis,  G  filed  a 
complaint  against  B  at  Aligarh,  charging  him  with  cheating  inasmuch 
as  he  had  realised  the  money  from  the  drawees  at  Calcutta  after 
becoming  insolvent :  Held,  that  the  court  at  Aligarh  had  no  juris- 
diction to  try  the  case  which  should  be  tried  at  Calcutta.  The 
words  "and  of  any  consequence  which  has  ensued"  in  section  179 
of  the  Code  of  Criminal  Procedure  embrace  only  such  consequences 
as  modify  or  complete  the  act  alleged  to  be  an  offence.  A  Magis- 
trate when  he  acts  upon  a  complaint  is  confined  to  the  four  comers 
of  the  complaint. 

The  act  or  omission  causing  damage  within  the  meaning  of 
section  415  of  the  Penal  Code  is  the  act  in  the  case  of  the  person 
who  handed  over  the  proceeds  of  these  hundis  and  damage  or  harm 
is  the  damage  or  harm  to  that  person.  Q,  E.  v.  O'Btien,  I.  L.  R.,  19 
All,  III,  distinguished. 

Application  to  revise  an  order  of  A.  Freemantle,  Esq., 
Mc^istrate  of  the  first  class  of  Aligarh. 

The  material  facts  and  arguments  appear  from  the  judgment. 

C.  Dillon,  (with  him  Sir  Walttr  Colvin,  and  Gulzart  Lat)^ 
for  the  petitioner. 

G,  P,  Boys,  for  the  opposite  party. 

The  following  judgment  was  delivered  by 

Knox,  J. — Ghansham  Das  laid  a  complaint  before  the 
Magistrate  at  Aligarh  and  asked  that  warrant  might  issue  for 
the  arrest  of  Babu  Lai.  In  the  complaint  there  is  a  heading 
which  is  to  the  effect  that  Ghansham  Das  was  instituting  a 
chaise,  under  section  420  and  422  of  the  Indian  Penal  Code. 
The  facts,  constituting  the  charge  so  alleged,  are  thus  set  out  in 
the  examination  of  the  complainant,  on  the  27th  of  May,  1907. 
The  accused  realised  moneys,  due  under  two  A//»^//>,  Ghansham 
♦  Cr.  Revision  78  of  1908. 
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Das  had  purchased  and  had  sent  to  Babu  LaFs  shop  at  Cal- 
cutta. He  became  an  insolvent  on  the  2Sth  of  May.  He 
realised  the  moneys  on  the  27th  of  Ma}-.  And  the  complain- 
ant continues  : — "Had  the  drawees  of  these  hundis  known  the 
fact  of  his  being  an  insolvent,  the  amount  would  never  have 
been  realised.  The  amount  wa.s  realised  as  this  fact  was 
concealed  from  them."  It  is  evident  both  from  the  complaint 
and  the  examination  that  the  offence  aimed  at  by  Ghan.sham 
Das,  the  offence  into  which  he  wished  the  Magistrate  to  hold 
an  inquiry,  was  the  dishonest  and  fraudulent  realisation  of  the 
moneys  due  under  the  hundis,  which  took  place  in  Calcutta. 

The  question  whether  the  Magistrate  of  Aligarh  had  juri.s- 
diction  was  at  once  challenged.  The  Magistrate,  however, 
overruled  the  plea  as  to  want  of  jurisdiction,  and  Babu  Lal 
has  come  to  this  Court  with  an  application,  under  section  185 
of  the  Code  of  Criminal  Procedure. 

I  have  heard  the  learned  counsel  both  on  behalf  of  Babu 
Lal  and  Ghansham  Da.s. 

The  learned  counsel  for  Ghansham  Das  takes  his  stand 
upon  section  179  of  the  Code  of  Criminal  Procedure  and  the 
ruling  of  this  Court  in  Queen  Empress  v.  6>*5/7V«(*).  There  was 
another  argument  addressed  to  me,  and  that  was  that  this 
application  is  premature.  Whatever  the  complainant  may 
have  stated  in  his  complaint  and  in  his  examination,  the  court 
before  which  he  went,  if  satisfied  that  a  swindle  had  been  com- 
mitted in  which  Ghansham  Das  was  the  sufferer,  was  fully 
empowered  to  inquire  into  that  dispute,  whatever  may  have 
been  said  in  the  complaint  and  the  examination. 

This  argument,  however,  lo.^^es  sight  of  the  fact,  equally 
important,  that  before  a  summons  or  warrant  can  issue  the 
court  must  have  before  it  definite  evidence  of  facts  which 
constitute,  if  proved,  a  complaint  of  an  offence  within  that 
court's  jurisdiction.  A  Magistrate  may,  if  he  .sees  fit,  take 
action  over  and  above  what  is  stated  in  the  complaint,  and,  so 
to  speak,  in  spite  of  it.  But  that  is  the  case  of  a  Magistrate, 
who  acts  upon  his  own  knowledge  and  suspicion.  When  he 
acts  upon  a  complaint,  he  is  confined  within  the  four  corners 
of  the  complaint.  It  is  contended  that  section  179,  by  reason 
(I)  [1896]  I.  L.  R.,  19  All,  III. 
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of  the  words  contained  in  it  "  and  of  any  consequence  which 
has  ensued,"  gives  the  Magistrate  at  Aligarh  in  this  case  juris- 
diction. But  the  only  reasonable  interpretation  which  can  be 
put  upon  these  words  is  that  they  are  intended  to  embrace 
only  such  consequences  as  modify  or  complete  the  acts  alleged 
to  be  an  offence. 

Looking  again  to  section  415  of  the  Indian  Penal  Code, 
which  defines  cheating,  the  act  or  omission  causing  or  likely 
to  cause  damage  or  harm  is  the  act  in  the  case  of  the  person, 
who  handed  over  the  proceeds  of  those  hundis^  and  the  damage 
and  harm  must  be  the  damage  or  harm  to  those  very  persons 
and  not  any  damage  or  harm  to  Ghansham  Das. 

It  has  been  no  part  of  the  argument  that  the  drawees  of  the 
hundis  in  Calcutta  who  cashed  them  in  Calcutta,  were  in  any 
way  harmed.  Ghansham  Das  has  not  based  his  complaint 
upon  any  acts  done  to  him  at  Hathras,  but  his  learned  counsel 
very  strenuously  tried  tu  import  those  acts  into  the  comp- 
laint as  the  acts  which  constituted  the  acts  of  cheating, 
I  do  not  say  what  would  have  been  my  order  if  the  complaint 
had  rested  upon  those  act  or  acts.  This  case  of  O'Brien  is  in  my 
opinion  no  guide,  under  the  present  circumstances.  O'Brien 
was  an  agent  in  possession  or  supposed  to  be  in  possession  of 
goods  and  moneys  belonging  to  a  firm  at  Cawnpore,  and  it 
was  not  known  where  the  actual  offence  of  the  breach  of  trust 
by  him  was  committed. 

In  the  case  before  me  definite  acts  are  complained  of  and 
their  locale  is  set  out,  and  if  they  constitute  any  offence,  it  is 
cognizable  in  Calcutta.  I  accordine^ly  decide  that  this  act  be 
tried  by  a  Court  of  competent  jurisdiction  at  Calcutta. 

Application  allowed. 
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AMIR  BEGAM 

versus 

BANK  OF  UPPER  INDIA  LD.,  MEERUT.* 

Code  of  Chnl  Procedure  {Act  XIV  of  1867),  sections  ^p3,  306— 23 per  cent 
not  paid  immediately  on  sale,  effect  of 
When  a  purchaser  of  property  at  a  court  sale  fails  to  deposit  the 
25  per  cent  of  the  purchase  momey,  immediately  after  the  sale,  it  is 
not  only  irregular  but  it  is  no  sale  at  all,  and  the  decree-holder  is  not 
justified  in  claiming  the  difference  of  price  between  the  first  and 
second  sales.  Intizam  Ali'w  Narain  Singh,  I.  L.  R.,  5  AIL,  316, 
followed. 

First  appeal  against  the  decree  of  Maulvi  Muhammad 
Shafi,  Subordinate  Judge  of  Aligarh. 

Suit  for  a  declaration  of  right. 

The  material  facts  appear  from  the  judgment. 

The  court  below  dismissed  the  suit. 

Plaintiff  appealed. 

Abdul  Majidy  for  the  appellant. 

B,  E.  O' Conor,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  facts  of  this  case  are  these.  The 
Bank  of  Upper  India  held  a  decree  for  sale  on  the  pro- 
perty of  Afzal  Shah,  Dost  Muhammad  Khan  and  Amir 
Muhammad  Khan.  In  execution  of  that  decree,  they  attached 
and  advertised  for  sale  the  property  of  their  judgment- 
debtors.  The  plaintiff,  Musammat  Amir  Begam,  who  is  the 
wife  of  Afzal  Shah,  authorized  one  Haidar  Shah  to  pur- 
chase for  her  out  of  the  property  so  advertised  for  sale,  as 
she  alleges,  the  share  which  belonged  to  her  husband,  but  not 
the  shares  of  Dost  Muhammad  Khan  and  Amir  Muhammad 
Khan  in  the  village  of  Purwana  Mahmudpur.  The  share  of 
Afzal  Shah  in  this  village  was  sold,  on  the  20th  of  August,  1903, 
to  the  plaintiff,  and  the  deposit  in  respect  of  the  purchase 
money  was  duly  made,  and  this  sale  was  carried  out.  With 
this  share,  we  have  nothing  to  do  in  this  appeal.  The  shares 
*  F.  A.  29  of  1906. 
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of  the  other  judgment- debtors  in  this  village  were  put  up  for  Civil 

sale  on  the  23rd  of  August,  1903,  and  were  knocked  down  for  1^08. 

a  sum  of  Rs.  20,000.     Haidar  Shah  attended  at  this  sale  and        ^      -— 

1,1  111        Amir  Begam 

was  the  highest  bidder.     lie.  represented  that  he  attended  and  ^. 

bid  at  the  sale  on  behalf  of  the  plaintiff.     No  deposit  on     ^^^'^1^0,!^''^^'' 

account  of  the  purchase  money  was  made.     Time  was  allowed  ~— 

to  Haidar  Shah  to  pay  the  deposit,  but  he  failed  to  do  so,  and        -^^^'''^O',  C.J. 

on  the  25th  of  August,  1903,  this  share  of  the  properts'  was 

sold  for  a  sum  of  Rs.  12,500  to  the  decree-holders,  the  Bank 

of  Upper  India.     The   Bank  then  claimed  to  be  entitled  to 

recover  from   Mu^ammat   Amir  Begam,  the  amount  of  the 

difference  in  the  sale  price  of  the  property,  and   the  price 

offered  by  Haidar  Shah,  namely,  Rs.  7,500.     Musammat  Amir 

Begam  objected,  alleging  that  Haidar  Shah  had   no  authority 

from  her  to  purchase  the  property  in  her  name.     The  Bank 

then  attached  her  property  in  execution,  for  the  purpose  of 

raising  the  amount  of  their  claim,  and  she  thereupon  instituted 

the  present  suit  to  have  it  declared  that  she  was  not  liable  to 

pay  the  deficiency,  and   that   the  defendant   Bank   was  not 

entitled   to  recover  that  deficiency  from  her,  and   that  her 

property  could  not  be  sold  to  satisfy  the  amount. 

The  court  below  held  upon  the  issue  as  to  whether  or  not 
Musammat  Amir  Begam  did  give  authority  to  Haidar  Shah  to 
bid  on  her  behalf,  in  respect  of  this  share  of  the  property,  that 
she  had  given  such  authority  and  dismissed  her  suit.  Hence 
the  appeal  which  is  now  before  us. 

[His  Lordship  after  consideration  of  the  evidence  pro- 
ceeded as  follows  : — ] 

Upon  the  whole  we  are  clearly  of  opinion  that  Haidar  Shah 
had  no  authority  whatsoever  from  Musanmiat  Amir  Begam 
to  purcha.se  the  shares  of  Dost  Muhammad  Khan  and  Amir 
Muhammad  Khan,  and  this  being  so,  the  plaintiff's  suit  ought 
to  have  been  decreed. 

There  is  a  further  matter  which  has  occurred  to  us  on  the 
hearing  of  the  appeal,  and  that  is  this.  Under  the  provisions 
of  section  306  of  the  Code  of  Civil  Procedure,  a  purchaser  is 
required  to  dejxjsit  25  per  cent  of  the  amount  uf  his  purchase 
money  immediately  after  he  has  been  declared  the  purchaser. 
The  section  provides  that  in  default  of  such  deposit  the  pro- 
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perty  shall  be  forthwith  put  up  again  and  sold.  It  was 
decided  by  a  Bench  of  this  Court  in  the  case  of  Inti::am  AH  v. 
Narain  Singh  {^ ),  that  if  a  purchaser  failed  to  make  the 
deposit  required  by  this  section,  no  sale  whatever  could  be 
held  to  have  taken  place.  Stuart,  C.  J.,  in  that  case  held 
that  the  sale  impugned  by  the  appeal  was  not  bad  by  reason 
of  an  irregularity  in  its  conduct  but  that  *'  it  was  no  sale  at  all, 
inasmuch  as  the  indispensable  conditions  of  the  law,  as  con- 
tained in  section  306  of  the  Code  of  Civil  Procedure,  were  not 
fulfilled  by  the  person  declared  to  be  the  purchaser.  The  sale 
took  place  early  in  the  afternoon  of  20th  April  1882,  and  the 
respondent  did  not  pay  a  deposit  of  25  per  cent  on  the 
amount  of  his  purchase  immediately  after  the  declaration  that 
he  was  the  purchaser."  Then  they  say  : — **  In  default  of  such 
deposit  the  property  should  have  been  forthwith  put  up  again 
and  sold.  The  order  of  the  court  below  confirming  the  sale 
was  therefore  wrong  and  must  be  set  aside."  This  is  an 
authority  which  we  are  bound  to  follow.  It  decides  that  there 
was  in  this  case  no  sale,  and  therefoie  no  resale  such  as  would 
justify  the  claim  of  the  Bank  made  under  section  293.  There 
was  in  fact  no  resale  within  the  meaning  of  that  section. 
Therefore  upon  the  merits  as  well  as  in  view  of  the  provisions 
of  section  306,  it  appears  to  us  that  the  plaintiff  ought  to  have 
succeeded  in  her  suit. 

We  therefore  allow  the  appeal.  We  set  aside  the  decree 
of  the  court  below  and  give  a  decree  to  the  plaintiff  in  the 
terms  of  the  relief  asked  for  in  the  plaint.  The  defendant 
Bank  must  pay  the  costs  of  this  appeal  and  also  the  costs  in 
the  court  below. 

(I).    [1883J  I.  L.  R.,  5  All.,  3'6. 

Appeal  decreed. 
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HIMMAT  BAHADUR  and  axothkr  civn.. 

versus 
BHAWANI  KUNWAR  and  others.* 


fflndu  Lnv— Husband's  debts— satisfied  by  a  wife  in  his  life-tittte — Volun- 
tary p  lyment  —  Transfer  of  husbands  property  after  his  death.  Equity 
—liability  to  pay  the  consitieration  money  —  Joint  fjmilyy  nature  of 

The  existence  of  debts  due  by  the  ancestor  at  the  time  of  his 
death  is  a  condition  precedent  to  the  liability  of  the  heir  to  pay  them. 
When  a  husband's  debts  were  paid  by  a  wife  in  the  life-time  of  the 
husband,  the  payments  were  voluntary  payments  and  the  husband's 
property  could  not  be  made  liable  for  those  debts  after  his  death. 
\  transfer  of  property  for  payment  of  those  debts  could  not  be 
deemed  to  be  a  transfer  made  for  payment  of  his  debts. 

During  the  life-time  of  A^,  his  wife  M  paid  his  debts.  After  his 
death  when  she  inherited  his  property  she  transferred  certain  pro- 
perty to  satisfy  those  debts.  Plaintiffs,  the  daughter's  sons  of  N^  sued 
to  set  aside  that  sale.  Held^  that  the  plaintiffs  were  not  bound,  by  the 
sale  as  the  payments  by  ^1/  were  only  voluntary,  and  the  property  could 
not  be  made  liable  for  the  debts,  but  the  plaintiffs  were  in  equity  liable 
to  pay  the  whole  consideration  money  which  the  transferee  had  paid. 

Nature  and  incidents  of  a  joint  Hindu  family  governed  by  the 
Mitakshara  considered. 

First    appeal   against    the   decree  of  Babu  iMadho  Das 
Subordinate  Judge  of  Shahjehanpur. 

Suit  for  possession  of  property. 

The  facts  are  fully  given  in  the  judgment  of  Karamat 
HUSAIN,  J.  Shortly  they  are  as  follows  : — Mulo  Kunwar,  the 
grand-mother  (mother's  mother)  of  the  plaintiffs  paid  certain 
debts  due  from  her  husband  in  his  life-time.  After  hi.s 
death,  she  inherited  his  propert)*,  and  in  order  to  discharge 
those  debts,  she  transferred  a  portion  of  it  to  one  Jiwan  Sahai 
who  transferred  it  to  Bhawani  Kunwar  and  who  in  her  turn 
mortgaged  it  to  him.  The  plaintiffs,  daughter's  sons  of  Mulo 
Kunwar  and  sons  of  a  grandson  of  Jiwan  Sahai,  brought  the 
present  suit  for  possession  on  the  ground  that  the  transfer  by 
♦  F.A.  243  of  1905. 


1908. 


STANLFA',  C   J. 

Karamat 

HUSMN,  J. 


Digitized  by 


Google 


340 


HIGH  COURT. 


Civil. 
1908. 

HiMMAT 
15AHADUR 

V. 
I5HAWANI 
KlTNWAR. 


[A.  L.  J.  R. 

The   court   below 


Karamai 
Husain,  /. 


Mulo    Kunwar   was   not    for   necessity, 
dismissed  the  claim. 

Plaintiffs  api>ealed. 

G,  W.  Dtllon  (with  him  Sundarlal  and  Motilal  Nehru),  for 
the  appellants,  submitted  that  the  payments  made  by  Mulo 
Kunwar  were  made  in  the  life-time  of  her  husband.  They 
were  therefore  voluntar\'  payments  and  consequently  the  trans- 
fer made  bv  Mulo  was  not  for  a  valid  necessity  and  was  not 
binding  on  the  plaintifls.  It  was  further  submitted  that  the 
plaintiffs  were  entitled  to  one-eighth  as  members  of  joint 
family  of  which  Jiwan  Sahai  was  the  head,  and  if  they  were 
liable  at  all,  they  were  only  liable  to  the  extent  of  the  eighth 
of  the  consideration  monew 

Abdul  Alajid  (with  him  Sir  Walter  Colviu  and  B,  £.. 
O'Conor),  for  the  respondents  submitted  that  the  debts  incurred 
by  Nitanand  were  duly  paid  by  his  wife,  Mulo  Kunwar. 
There  was  no  evidence  that  she  paid  the  money  as  a  mere 
gratuitous  payment  and  that  she  had  no  intention  to  get  it  back 
from  her  husband.  Such  being  the  case  when  Mulo  Kunwar  had 
to  return  the  money  to  her  creditors,  she  had  power  to 
transfer  the  estate  of  her  husband,  and  that  amounted  to  legal 
necessity  according  to  Hindu  Law.  Further,  the  plaintifls 
along  with  Jiwan  Sahai  and  others  formed  members  of  a 
Joint  Hindu  family.  The  money  paid  by  the  defendant, 
having  come  into  the  joint  funds,  plaintiffs  and  other  members 
of  the  family  benefited  by  it.  They  were  liable  to  pay  the 
whole  consideration  money  before  the}-  could  get  the  property. 
In  a  joint  family,  no  member  of  such  family  could  say  what 
his  share  in  the  propertx-  was.     He  cited. 

Hasmat  Rat  v.  Sunday  Das,  [r885]  I.  L.  R.,  i  \  Cal.,  396. 

The  following  judgments  were  delivered. 

K  ARAM  AT  HlTSAlx,  J._  Before  stating  the  facts  of  the  case 
I  set  forth  the  following  pedigree.  It  will  show  the  relation 
of  the  parties  to  the  suit,  with  the  exception  of  Musammat 
Bhawani  Kunwar  who  is  a  transferee  of  Jiwan  Sahai  under 
the  sale  deed  of  the  9th  February  1892.  The  suit  was 
instituted  on  the  14th  December  1904. 
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The  facts  which  have  led  up  to  this  appeal  are  as  follows  : — 

One  Malik  Muhammad  AH  Khan  obtained  two  decrees 
against  Ishri  Parshad  and  his  brother  Khemanand.  One  was 
dated  the  17th  August,  1822,  for  Rs.  23,348-3-0  an  I  the  other 
was  dated  the  20th  August,  1822,  for  Rs.  17,800.  These  dec- 
rees were  put  in  execution  from  time  to  time  and  a  $um  larger 
than  that  which  was  actually  due  was  realised  under  them. 
A  suit  then  was  instituted  for  the  ascertainment  of  the  excess 
and  the  High  Court  in  1896  fi.xed  it  at  R«.  41,600.  Soon  after 
the  amount  of  the  excess  had  been  fixed  the  heirs  of  Ishri 
Parshad  and  Khemanand  started  proceedings  to  recover  it 
from  the  property  of  Husaini  Begam  a  daughter  of  Malik 
Muhammad  AH  Khan.  The  village  Parewa  belonging  to  her 
was  attached  and  sold  on  the  20th  September,  1877.  One 
Nur  Ahmad  purchased  it  for  Rs.  52,000.  Babu  Ram  Sarup 
who  had  purchased  the  rights  and  interests  of  two  of  the  four 
sons  of  Khemanand  realised  on  the  27tb  and  28th  November, 
1877,  Rs.  49,107  out  of  the  sale  proceeds  of  Parewa,  and  depo- 
sited the  same  with  Jadon  Rai  and  Baldeo  Parshad.  Out  of 
the  sum  so  deposited  Musammat  Mulo  Kunwar  withdrew 
sums  amounting  to  Rs.  21,475  by  instalments.  Out  of  the 
money  so  received  she  applied  Rs.  17,612  to  the  payment  of 
the  debts  due  by  her  husband  Nitanand  in  his  life  time. 

The  sale  of  Parewa  in  a  suit  brought  by  one  Altaf  AH 
Khan  was  set  aside  on  the  30th  January,  1878,  and  on  the 
sale  being  set  aside  Nur  Ahmad  on  the  12th  December,  1878, 
applied  for  the  return  of  his  purchase-money  and  his  applica- 
tion was  granted  on  the  20th  December,  1878.  He  proceeded 
against  the  property  which  Musammat  Mulo  had  inherited 
from  her  father  and  her  husband.  She  sued  Nur  .Ahmad  lor 
a  declaration  that  she  was  not  liable  to  refund  the  entire  sum 
realised  by  Ram  Sarup.  The  High  Court  on  the  25th  Nov- 
ember, 1878,  held  that  she  as  an  heir  of  Ishri  Parshad  was 
liable  to  pay  the  entire  amount.  Nur  Ahmad  realised  por- 
tions of  his  claim  and  a  balance  of  Rs.  21,815-6-6  remained 
due  to  him.  This  is  the  balance  for  which  according  to  the 
allegations  in  paragraph  15  of  the  plaint  the  heirs  of  Khema- 
nand alone  were  liable.  Jiwan  Sahai  paid  this  balance  at  the 
instance  of  Musammat   Mulo   Kunwar    to  Aziz  Ahmad  and 
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Zamir  Ahmad  sons  of  Nur  Ahmad  for  the  discharge  of  the 
money  due  to  their  father.  The  money  was  paid  out  of  the 
proceeds  of  the  sale  of  the  property  which  was  sold  by  Jiwan 
Sahai  to  the  sons  of  Nur  Ahmad  on  the  4th  of  May,  1885. 

In  order  to  pay  the  cebt  due  to  Jiwan  Sahai   Musammat 
Mulo  Kunwar  sold  to  him,  on  the  30th  September,    1890,  for 
Rs.  17,665  the  property  in  suit  which  she  had  inherited  from 
her  husband.     As  Musammat  Saraswati  mother  of  the  plain- 
tiffs was  recorded  in  the  revenue  papers  as  owner  of  the  pro- 
perty in  dispute  she  also  joined   her  mother  in   selling  the 
property  to  Jiwan  Sahai.     On  the  9th  February,  1892,  Jiwan 
Sahai  and  Banke  Bihari  Lai  a  co-sharer  in  the  village,  sold  the 
entire  20  biswas  of  the  village  Yusufpur  and  13  biswas  6  bis- 
wansis  6  kachwansis  and  1 5  nanwasis  in  the  village  of  Deora 
Shaikhpur  to  Bhawani  Kunwar  for  Rs.  30,000.     The  property 
sold  included  the  property  in  dispute  and  the  share  of  Jiwan 
Sahai  in  the  sale  proceeds  was  Rs.  17400.     Besides  selling 
the  property  in  dispute  to   Bhawani   Kunwar,  Jiwan  Sahai 
executed  an  agreement  on  the  9th  February.  1892,  in  which 
he  covenanted  that  in  the  event  of  the  plaintiffs  recovering 
the  property   from  her  she  would   be  entitled  to  recover  the 
price  paid  by  her  from  certain  immoveable  property  of  his 
which  was  specified  in  the  agreement. 

As  Bhawani  Kunwar  could  not  pay  the  whole  price  of  the 
property  so  purchased  by  her  she  hypothecated  it  in  favour  of 
Jiwan  Sahai  by  way  of  security  under  a  deed  of  the  nth 
February,  1892.  She  from  time  to  time  paid  portions  of  the 
mortgage  debt  with  interest.  After  the  death  of  Jiwan  Sahai 
she  deposited  the  balance  of  the  mortgage  debt  />.,  a  sum  of 
Rs.  5466-10-3  in  Court  for  payment  to  the  representatives  of 
Jiwan  Sahai. 

Indar  Sahai  and  others  applied  on  the  27th  July,  1899, 
for  payment  to  them  of  the  money  so  deposited  but  their 
application  was  refused.  On  the  19th  March,  1902,  another 
application  for  payment  was  made  by  them  but  it  was  also 
unsuccessfnl.  The  case  of  the  plaintiffs  with  reference  to  the 
facts  stated  above  is  that  they  are  the  heirs  of  their  maternal 
grand  father  Nitanand ;  that  the  sale  of  the  property  left 
by    Nitanand    was    made   by    Mulo    Kunwar   without  le^al 
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necessity  and  was  therefore  void  as  against  them  and  that 
they  are  entitled  to  a  decree  for  proprietary  possession  there- 
of. They  also  allege  that  for  the  payment  of  Rs.  21,815-6  6 
the  heirs  of  KhemanancI  alone  were  liable.  Bhawani  Kunwar 
in  her  defence  pleaded  that  the  heirs  of  Jiwan  Sahai  were 
necessarv'  parties  to  the  suit,  that  the  suit  was  barred  by 
limitation,  that  the  plaintiffs  were  estopped  from  questioning 
the  sale  carried  out  by  Jiwan  Sahai,  that  the  debts  due  by 
Nitanand  were  paid  out  of  the  sale  proceeds  of  Parewa  and 
that  it  was  the  duty  of  Mulo  Kunwar  and  Saraswati  to  sell 
the  property  of  Nitanand  to  discharge  his  debts  ;  that  the 
sale  of  the  30th  September  1890  is  binding  upon  the  plain- 
tiffs ;  that  the  plaintaiffs  and  Jiwan  Sahai  were  members  of  a 
Joint  Hindu  family  and  as  such  were  benefited  to  the  extent 
of  the  funds  realized  by  the  sale  effected  by  Jiwan  Sahai  and 
that  the  plaintiffs  are  therefore  bound  by  that  sale. 

The  learned  Subordinate  Judge  framed  the  following 
issues  : — 

1.  Is  the  plaintiffs'  suit  barred  by  limitation  ? 

2.  Is  the  suit  barred  by  section  115  of  the  Indian  Evi- 
dence Act  ? 

3.  Was  the  estate  of  Khemanand  alone  liable  for  the 
sum  of  Rs.  21,815-6-6  paid  by  Musammat  Mulo  Kunwar 
through  Jiwan  Sahai  for  the  discharge  of  Nur  Ahmad's  decree 
or  was  Ishri  Parshad's  estate  also  liable  for  it  .^ 

4.  Were  any  debts  of  Nitanand,  and  if  any,  of  what 
amount,  repaid  out  of  the  money  forming  the  consideration 
for  the  sale-deed  of  30th  September  1890  executed  by  Mulo 
Kunwar  in  favour  of  Jiwan  Sahai,  and  what  effect  has  this 
fact  on  the  alienation  of  Nitanand's  property  which  is  the 
subject  matter  of  the  suit  ?  What  are  the  plaintiffs'  liabili- 
ties under  the  deed  ? 

5.  Are  the  plaintiffs  bound  by  the  transfer  made  by 
Jiwan  Sahai  to  Bhawani  Kunwar  because  he  was  their  (great j 
grandfather  ? 

6.  Were  Jiwan  Sahai  and  the  plaintiffs  members  of  an 
undivided  Hindu  family,  and  what  effect  has  this  fact  un  the 
suit  ? 
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7.  Is  Indar  Sahai  a  necessary  party  to  the  suit.  Did 
Jiwan  Sahai  transfer  the  property  to  Bhavvani  Kunwar  in 
good  faith  ? 

Regarding  the  7th  issue  the  learned  Subordinate  Judge 
says  "  Indar  Sahai  has  subsequently  been  made  a  party  to 
the  suit.  He  denies  his  connection  with  the  suit  and  cor- 
rectness of  the  plaintiffs'  claim."  His  finding  on  the  first 
issue  was  that  the  suit  was  not  barred  by  limitation  inasmuch 
as  the  alienation  sought  to  be  set  aside  had  been  made  dur- 
ing the  minority  of  the  plaintiffs  and  as  the  suit  was  institut- 
ed within  three  years  of  their  attaining  majority.  On  the 
second  issue  he  found  that  the  plaintiffs  were  not  estopped 
as  they  were  not  parties  to  the  applications  of  the  27th  July, 
1899,  and  the  19th  March,  1902,  relied  on  by  the  defendant. 
On  the  3rd  issue  he  found  that  under  the  decree  of  the  High 
Court  dated  the  25th  November,  1884,  the  estate  of  Ishri 
Parshad  was  liable  for  Rs.  21,815-6-6.  On  the  4th  issue  he 
came  to  the  conclusion  that  although  the  debts  due  by 
Nitanand  were  paid  off  by  Mulo  Kunwar  from  her  share  in 
the  sale  proceeds  of  Parewa  yet  the  plaintiffs  were  bound  by 
the  sale.  The  learned  Subordinate  Judge,  on  the  findings 
already  stated,  dismissed  the  plaintiffs'  claim  without  trying 
issues  5  and  6.  The  plaintiffs  then  preferred  this  appeal  to 
this  Court.  The  grounds  urged  in  appeal  are  to  the  effect 
that  the  voluntary  payments  made  by  Mulo  Kunwar  in  the 
life-time  of  her  husband  towards  the  discharge  of  debts  due 
by  him  did  not  entitle  her  after  his  death  to  transfer  his  pro- 
perty and  that  the  plaintiffs  are  not  bound  by  the  sale  effect- 
ed by  her.  It  was  also  urged  on  the  plaintiffs'  behalf  that 
they  were  entitled  in  any  event  to  a  decree  for  the  recovery 
of  the  property  in  suit  on  payment  of  such  sum  of  money  as 
the  couft  should  consider  them  liable  to  pay. 

The  appeal  came  on  for  hearing  on  the  i  ith  December, 
1907  and  the  following  three  issues  were  referred  by  this 
Court  under  section  566  of  the  Code  of  Civil  Procedure  for 
trial  to  the  court  below  : — 

I.  At  the  date  of  the  sale  to  Musammat  Bhawani  Kun- 
war and  the  receipt  of  the  purchase  money  were  the  plaintiffs 
and  Jiwan  Sahai  members  of  a  joint  Hindu  family? 
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2,  If  the  family  was  not  joint  at  that  time,  or  had  ceased 
to  be  joint  since  that  time,  to  what  share  of  the  joint  estate 
did  the  plaintiffs  become  entitled  on  separation  ? 

•  3.  Did  the  plaintiffs  receive  any,  and  if  so,  what  benefit 
from  the  purchase  made  by  Musamniat  Bhawani  Kunwar 
from  Jiwan  Sahai? 

On  the  first  issue  the  learned  Subordinate  Judge  found 
that  the  plaintiffs  and  Jiwan  Sahai  were  joint  on  the  date  of 
the  sale  to  Bhawani  Kunwar  and  the  receipt  of  the  purchase 
money.  No  objection  has  been  taken  to  this  finding.  His 
finding  on  the  second  issue  was  that  according  to  the  plain- 
tiffs, separation  took  place  in  1894  among  all  the  members  of 
the  family  while  according  to  the  defendant  Indar  Sahai  alone 
separated  in  1897  and  that  plaintiffs  became  entitled  to  j/^ 
share  in  the  joint  estate  on  separation.  On  the  3rd  issue  the 
learne  1  Subordinate  Judge  found  that  the  plaintiff's  were  to  be 
presumed  to  be  benefited  to  the  extent  of  %  of  the  sale  con- 
sideration  of  Rs.  17,400,  />.,  Rs.  2,175.  Objections  were  taken 
to  the  above  findings  io  the  effect  that  as  the  price  was  re- 
ceived while  the  family  was  joint  it  was  not  correct  to  say  that 
the  plaintiffs  were  benefited  to  the  extent  of  one-eighth  of  the 
price  onh*. 

At  the  hearing  of  the  appeal  on  the  return  of  the  findings 
two  points  were  urged  on  behalf  of  the  appellants.  First  it 
was  urged  that  as  the  payments  which  were  made  by  Mulo 
Kunwar  were  made  in  the  life-time  of  her  husband  they  could 
not  come  within  the  meaning  of  the  term  "  debt"  for  the  dis- 
charge of  which  his  widow  could  lawfully  sell  the  property 
she  had  inherited  from  him.  Secondly  it  was  contended  that 
as  the  plaintiffs  on  separation  were  benefited  to  the  extent  of 
i/^th  of  the  price  they  were  entitled  to  recover  the  property  in 
dispute  on  the  payment  of  Rs.  2,175.  The  first  contention  in 
my  opinion  is  well  founded.  The  obligation  to  pay  the  debt 
of  a  person  whose  estate  is  taken  by  another  person  rests,  as 
Mr.  Mayne  puts  it,  "  upon  the  broad  equity  that  he  who  takes 
the  benefit  should  take  the  burthen  also."  [Mayne  on  Hindu 
Law  section  327  p.  423,  seventh  Kd.]  The  existence  of  debts  due 
by  the  ancestor  at  the  time  of  his  death  is  therefore  a  condition 
precedent  to  the  liability  of  the  heir  to   pay   them.     If  there 
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are  no  debts  due  by  the  deceased  his  heir  has  no  burthen  to 
take.  In  the  case  before  us  certain  debts  incurred  by  Xita- 
nand  were  nD  doubt  paid  off  by  his  wife  but  they  were  paid 
in  his  life-time.  In  the  ab.sence  of  any  evidence  to  prove  the 
contrary  those  payments  must  b^  presumed  to  have  been 
voluntary  payments  an  I  the  presumption  gains  much  strength 
from  the  relationship  of  husband  and  wife  in  which  the  parties 
stood  to  each  other.  Such  being  the  case  the  property  which 
Mulo  Kunwar  inherited  from  her  husband  Nitanand  could 
not  b2  made  liable  for  the  debts  which  had  no  existence  at 
his  death  and  the  traiisfer  of  such  property  by  her  could  not 
be  deemed  to  be  a  transfer  made  for  the  payment  of  his  debts. 
The  plaintiffs  therefore  could  n^t  be  bound  by  the  sale  deed 
execute  I  by  Mulo  Kun.var  on  the  30th  September,  1890. 

For  the  decision  of  the  second  point  />.,  the  right  of  the 
plaintiffs  to  recover   th3  property   in  dispute  on  payment  of 
Rs.  2,175,  It  is  to  be  borne  in  mind  that   Bhawani  Kunwar  is 
in  possession  of  that  property  ;  that  Jiwan   who   presumably 
was  th^  mana^rer  of  the  joint   Hinrlu   family   soil    it  for  the 
benefit  of  the  family  with  an  undertaking  to    make  good  any 
loss  which  Bhawani  Kunwar  might  sustain   if  she   were  dis- 
possessed of  it  in  a  suit  by  th^   plaintiffs  ;    that   the  plaintiffs 
were  joint  with  Jiwan  Sahai  at  the  time  of  the    sale  iand    the 
receipt  of  the  purchase  money,  and  that   this   purchase  money 
wa;  brought  into  the  commo.i  purse  of  the  joint  Hindu  family 
for  the  benefit  of  the  family.     In  addition   to  the  above  facts 
two  traits  of  a  joint  Hindu  family  governed  by  the  Mitakshara 
are  also  to  be  borne  in  mind.     They  are  the  unily  of  juristic 
existence  in  dealings  with  third  persons  and   the  unity  of  the 
ownership   of  the  joint  property  by  the  members  of  the  joint 
family. .  That  these  traits  are  to  be  found  in  such  a  joint  family 
will  appear  from  the  following  remarks.     '*  The   term  joint  in 
the  expression  joint    Hindu   family  has  been   borrowed  from 
the  language  of  English  property  law"  (K.  K.  Bhattacharyya 
Joint  Hindu  Family,  page  51  Ed.,  of  1885).     It  is  not  only  the 
term  joint  which   has   been   borrowed   from   the  English  law, 
but  several  incidents  of  joint  tenancy  have  also  been  imported 
into  the  law  governing  a  joint   Hindu  family.     "  As  soon  as 
it    was   observed    that    there    was    a    very    tangible    analogy 
between  Hindu  co-parceners  and  English  joint  tenants  it  was 
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inevitable  that  incidents  of  English  joint  tenancy  should  have 
been  extended  to  the  legal  position  of  the  Hindu  co-parceners, 
at  least  in  cases  where  such  extension  did  not  run  counter  to 
anything  to  be  found  in  the  original   texts.     We  must  re- 
member that  the  Judges  who  did  this  had  no  other  course 
left  open  to  them  ;  for  they  were  familiar  with  the  law  of 
English   Joint   Tenancy  ;  they  saw  nothing  in  the  original 
texts,  or  in  the  translations,  to  guide   them  in   the   particular 
instances :  certainly  the  most  reasonable  course  for  them  was, 
avowedly   or  not,   to   take   advantage  of  that  other  law  they 
were  familiar  with,  supported  as   this   course   was   with   the 
analogy   already   adverted   to'*  (K.  K.  Bhattacharyya,  Joint 
Hindu  Family,  pp.  54,  55,  Ed.  of  1885).    O"^  of  the  incidents  of 
the  joint  tenancy  which  have  been  introduced  into  the  law  of 
the  joint  Hindu  family  I  am  here  concerned  with  two.    The 
first  is  that  all  the  joint  tenants  as  regards  strangers  are  deemed 
for  juristic   purposes    as   one   single  individual,     **  A  gift  of 
lands  to   two  or  more  persons  in  joint  tenanc}*  is  such  a  gift 
as  imparts  to  them,  with  respect  to  all  other  persons  than  them- 
selves the  properties  of  one  single  owner  "  (Williams  on  Real 
Property,  page  133,  19th  Ed.).    "  Being  regarded  with  respect 
to  other  persons  as  but  one  individual  their  estate  will  neces- 
sarily continue  as  long  as  the  longer  liver  of  them  exits,"  (Wil- 
liams on  Real  Property,  page  133,  i8th  Ed  :).  "  Joint  tenancy,  as 
its  name  bespeaks,  is  essentially  a  joint  interest.  Whatever  may 
be  their  rights  as  between  themselves  as  regards  strangers  all 
the  holders  of  an  estate  in  joint  tenancy  are  regarded  but  as  a 
single  individual.     It  results  from  this  principle,  that,  so   long 
as  there   remains   any   participant  of  the  joint  ownership  so 
long  does  the  estate  continue    and  therefore,   in  case  of  the 
death  of  one  or  more  it  will  survive  to  the  remainder"  (Goodeve, 
Real  Property,  239,  2nd  Ed.).  "  The  joint  tenants  are  as  r^ards 
third  persons  considered  to  be  one  single  owner"    (Shephard 
and  Brown  on  T.  P.  Act.  145,  6th  Ed  :).    This  tmity  of  juristic 
existence  finds  its  place  in  the  law  of  the  joint  Hindu  family  as 
appears  from  the  following  passage: — "This  old  law  laid  down 
by  the  original  texts  prohibiting  the  members   from    recipro- 
cally  bearing   testimony,   or  becoming  sureties  or  giving  or 
accepting  presents  seems  to  be  founded  upon  the  principle  that 
all  the  members  together  constitute  a  single  entity  in  the  eye 
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of  law."  (K.  K.  Bhattacharyya  Joint  Hindu  Family,  203,  Ed.  of 
1885).  Sir  V.  Bhashyam  Ayyangar  in  Sundrasanamam  v.  Na- 
rasmbului})  remarks: — "But  so  long  as  a  family  remains  an  un- 
divided unit  two  or  more  members  thereof  whether  they  be 
members  of  different  branches  or  of  one  and  the  same  branch  of 
the  family  can  have  no  legal  existence  as  a  separate  independ- 
ent unit,  but  if  they  comprise  all  the  members  of  a  branch  they 
can  form  a  distinct  and  separate  corporate  unit  within  the 
larger  corporate  unit  and  hold  property  as  such ".  The 
second  trait  />.,  the  unity  of  the  ownership  of  the  joint 
property  by  the  members  of  a  joint  Hindu  family  under  the 
Mitakshara  has  been  explained  by  their  Lordships  of  the  Privy 
Council  in  ^/i^^z//>r  V.  Rama  Subbaiyan  (')  as  follows: — 
"  According  to  the  true  notion  of  an  undiyided.family  in  Hindu 
Law  no  individual  member  of  that  family,  whilst  it  remains 
undivided  can  predicate  of  the  joint  and  undivided  property 
that  he,  that  particular  member,  has  a  certain  definite  share. 
No  individual  member  of  an  undividel  family  could  go  to  the 
place  of  the  receipt  of  rents,  and  claim  to  take  from  the 
collector  or  bailiflF  of  the  rents  a  certain  definite  share.  The 
proceeds  of  the  undivided  property  must  be  brought  according 
to  the  theory  of  an  undivided  family  to  the  common  chest  or 
purse,  and  then  dealt  with  according  to  the  mode  of  enjoy- 
ment of  the  members  of  an  undivided  family.  But  when  the 
members  of  an  undivided  family  agree  among  themselves 
with  regard  to  particular  property,  that  it  shall  thenceforth  be 
the  subject  of  ownership  in  certain  defined  shares  then  the 
character  of  an  undivided  property  and  joint  enjoyment  is 
taken  away  from  the  subject  matter  so  agreed  to  be  dealt  with  ; 
and  in  the  estate  each  member  has  thenceforth  a  definite  and 
certain  share  wliich  he  may  claim  a  right  to  receive  and  enjoy 
in  severalty  although  the  property  itself  has  not  been  actually 
severed  and  divided  ". 

Now  I  have  to  consider  certain  conseqiiences  of  the  two 
unities  already  mentioned.  Acorollary  of  the  unity  of  ownership 
is  that  the  plaintiffs  can  not  be  deemed  to  have  been  benefited 
to  the  extent  of  y^  of  the  sale  consideration.  The  fact  that  at 
a  subsequent  separation  they  got  one-eighth  of  the  joint  pro- 

(I)  [r9o8]  I.  L.  R.  25  Mad.,  149  at  155. 
(2)  II  M.  I.  A.,  75. 
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perty  can  not  be  a  measure  of  the  benefit  received  by  them 
at  a  former  time  when  they  were  joint.     The  above  corollary 
settles  the  question   of  the   quantum   of  the  liability  of  the 
plaintiffs,  for  if  their  benefit  in  the  sale  consideration  is  not  a 
determinate  share  their  liability  cannot  be  for  a  proportionate 
share  of  it     This  leads  me  to  consider  whether  they  are  or  are 
not  liable   to  refund   the  sale  consideration  at  all.     Having 
regard    to   a  coroUar)*   of  the   unitv   of  juristic  existence  in 
dealings  with  third  persons  all  the  members  who  formed  this 
joint  Hindu  family  at  the  receipt  of  the  price  of  the  property 
sold  to  Bhawani  Kunwar  are  jointly  liable  for  the  whole  of 
it.     If  the   sale  in    her  favour  is  set  aside  she  is  entitled  to  a 
refund  of  the  whole  price  paid  by  her  and  she  can   recover 
it  from  one  of  the  members  who  constituted  the  joint   Hindu 
family  at  the  time  of  its  receipt  as  well  as  from  the  entire 
group.     The  plaintiffs  as  heirs  of  Nitanand   are  entitled  to 
have  the  sale  of  his  property  to  Jiwan  Sahai  set  aside  ;  but  as 
members  of  a  joint  Hindu  family,  for  the  common  benefit  of 
which  the  whole  consideration  of  the  sale  by  Jiwan  Sahai  was 
brought  into  the  common  purse  of  the  family,  are  liable  to  re- 
fund the  whole  of  it  to  Bhawani    Kunwar.     They  cannot  say 
that  on  a  subsequent    partition  they  got  ^  of  the  family 
property  only  and  therefore  have  a  right  to  recover  the  pro- 
perty on  payment  of  ^  of  the  purchase  money.     That  share 
was  their  right  on  partition  with  reference  to  the  other  mem- 
bers of  the  joint   family,  but  the  liability  as  regards  Bhawani 
Kunwar  is  a  single  liability  to  return  the  whole  of  the  purchase 
money  paid  by  her.     The  case  of  Hasinat  Rat  v.  Sundar  Das, 
(')  though  not  on  all  fours  with  the  present  case  favours  the 
view  taken  by  me.     According  to  that    case  if  the  .sale  to 
Bhawani   Kunwar  were  set  aside  the  whole  of  the  purchase 
money  would  be  a  debt  of  Jiwan  Sahai   and   unless   his  sons 
showed  that  it  had  been  contracted  for  immoral  purix)se.s  men- 
tioned in  the  Hin^u  Shastras  the  whole  of  the  joint  familx- 
property    would    be    liable   for   it    and    the   sons   could    not 
recover  the  whole  or  any  portion  of  the  pro|:»erty  .sold  without 
refunding  the  whole  of  the  purchase  money.     For  the  above 
reasons  I  hold  that  the  plaintiffs  are  entitled   to   recover  the 
property   in   dispute  from   Bhawani  Kunwar  on  the  payment 
.1)  [r885]  I.  L.  R.,  11  Cal,  p.  396. 
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of  Rs.  17400. 1  would  therefore  allow  the  appeal  set  aside  the 
decree  of  the  court  below  and  give  the  plaintiffs  a  decree  for 
possession  of  the  property  in  suit  provided  that  they  deposit 
into  court  for  payment  to  Musst.  Bhawani  Kunwar  defendant 
No.  I  a  sum  of  Rs.  17,400  (seventeen  thousand  and  four 
hundred)  on  or  before  the  ist  November,  1908.  If  they  fail  to 
deposit  the  said  sum  of  Rs.  17400  their  suit  shall  stand 
dismissed  with  costs  in  both  courts  including  fees  in  this  Court 
on  the  higher  scale.  The  plaintiffs  will  be  entitled  to  mesne 
profits  from  the  date  of  deposit  into  court  to  the  date  of 
delivery  of  actual  possession  to  them  of  the  property  in  suit. 

Stanley,  C.  J.,  I  agree  with  my  learned  colleague  in 
the  conclusion  at  which  he  has  arrived.  The  questions 
involved  in  the  appeal  present  some  difficulty  particularly 
the  question  whether  the  plaintiffs  appellants  could  be  put 
under  terms  to  pay  the  amount  of  the  purchase  money  paid 
by  Musammat  Bhawani  Kunwar  to  Jiwan  Sahai  or  any  part 
of  that  sum  as  a  condition  precedent  to  the  recovery  of  the 
property  claimed.  It  appears  to  me  however,  in  agreement 
with  my  learned  brother,  that  we  cannot  say  that  the  benefit  of 
the  payment  made  to  Jiwan  Sahai,  who  was  the  head  of 
the  joint  family  of  which  the  plaintiffs  were  members  at 
the  time,  can  be  now  sub-divided  so  as  to  enable  us  to  say  that 
the  plaintiffs  only  partially  enjoyed  the  benefit.  Under  all 
the  circumstances  I  think  that  if  the  plaintiffs  are  to  recover 
the  property,  they  are  in  equity  bound  to  pay  the  amount  of 
the  moneys  received  by  the  head  of  their  family  when  it  was 
joint,  that  is,  the  sum  of  Rs.  17,400.  It  may  be  that  the 
plaintiffs  if  they  paid  this  amount  will  be  entitled  to  recover 
contribution  from  the  other  members  of  the  family.  This 
question  however  is  not  before  us.  1  concur  in  the  order 
proposed. 

By  the  Court. — The  appeal  is  allowed,  the  decree  of  the 
court  below  set  aside  and  a  decree  for  possession  of  the 
property  in  dispute  given  to  the  plaintiffs,  provided  that 
they  deposit  in  court  for  payment  to  Musammat  Bhawani 
Kunwar,  the  defendant  No.  1,  a  sum  of  Rs.  17,400  on  or 
before  the  1st  of  November,  1908.  On  payment  by  the 
plaintiffs   of  the   aforesaid    sum,   they  will  be  entitled  to  the 
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osts  of  this  appeal  and  also  the  costs  in  the  court  below 
including  fees  in  this  Court  on  the  higher  scale,  and  also  the 
mesne  profits  from  the  date  of  the  deposit  up  to  the  date  of 
delivery  of  actual  possession.  If  they  fail  to  make  the  deposit 
their  suit  will  stand  dismissed  with  costs  in  both  courts 
including  fees  in  this  Court  on  the  higher  scale. 

X.  Appeal  decreed. 


Civil 

1908 

March  if 
Apriljo, 
Max,  ij. 

Stanlev,  C.  J. 
Banerji,  J. 

AlKMAN,  J. 


FULL  BENCH. 
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versus 

DEBI  PRASAD.* 

Paritiion  Act  (IV  of  i8gj),  section  4—^*'  uptdivided  famiiy\  meatUng  oj— 
whether  applicable  to  Mahomcdans, 

Mahomedans  are  not  excluded  from  the  benefit  of  section  4  of 
the  Partition  Act  (I  V  of  1893).     The  object  of  that  section  explained. 

Perhsadw  Bankcy  Lal^  9  Oudh  cases  158  followed,  Hushmat  AH  v. 
Muhammad  Umar,  I.  L.  R.,  29  All.,  308,  overruled. 

Al»PKAL  against  the  decree  of  Babu  Prag  Das,  Subordinate 
Judge  of  Cawnpore. 
Suit  for  partition. 

The  facts  appear  from  the  following  order  of  reference  to 
the  Full  Bench  which  was  made  by  Stanley,  C.  J.  and 
BURKITT,  J. — The  only  question  now  remaining  for  deter- 
mination in  this  appeal  is  one  as  to  the  true  construction 
of  section  4  of  the  Partition  Act,  IV  of  1893.  The  suit  is 
one  for  partition  of  property  situate  in  Cawnpore,  which  consists 
of  an  enclosed  area  on  which  stands  an  Imambara  and  also  a 
dwelling-house  known  as  Mahal  Sarai.  The  property,  it  is 
said,  formerly  belonged  to  members  of  the  family  of  the 
Nawab  W'azir  of  Oudh.  The  shares  of  three  members  of  the 
family  were  purchased  at  three  auction  sales  by  a  Hindu 
gentleman,  the  plaintiff  in  the  suit,  who  now  seeks  to  have 
the  profjerty  partitioned.  The  defendant  Nawab  Sultan 
F.  A.  Xo.  92  of  1906. 
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Begam  in  her  written  statement  offers,  if  the  court  think   that 
the  suit  is  not  barred   by   limitation    and    that   the   plaintiff  1908. 

is  entitled  to  have   the   property  partitioned,   to  pay  to  the     sultan"begam 
plaintiff  under  provisions  of  section  4  of  the  Partition   Act,  v, 

the  value  of  the  share  of  the  property  to  which  he  is  entitled. 
On  the  part  of  the  respondent  it  is  contended  that  section  4 
has  no  application  to  Muhammadans,  but  only  to  an  undivi- 
ded Hindu  family  or  a  family  governed  by  the  Hindu  law  of 
succession,  and  relies  upon  the  words  in  this  section  "  undivi- 
ded family  "as  establishing  this.  Apparently  he  asks  us  to 
introduce  the  word  "  Hindu  "  before  the  word  "  family."  In 
the  case  of  Hasntat  Ali  v.  Muhammad  L/mar,  ^')  this  ques- 
tion came  bjefore  a  Bench  of  this  Court,  but  the  respondents 
were  not  represented  before  the  Court.  The  Court  with 
regret  held  that  section  4  did  not  apply,  except  in  the  case 
of  an  undivided  Hindu  family,  and  that  a  Muhammadan  could 
not  obtain  the  benefit  of  that  section.  We.  have  serious  mis- 
givings as  to  the  correctness  of  this  decision.  In  a  case  which 
came  before  the  Judicial  Commissioner  of  Oudh  and  is  report- 
ed in  9  Oudh  Cases,  156,  the  Acting  Judicial  Commissioner 
held  that  the  words  'undivided  family'  must  be  so  interpreted 
as  to  include  every  family,  whether  it  be  a  Hindu  family  or 
otherwise,  and  one  which  is  undivided  qud  the  particular 
dwelling  house,  and  the  words  ^dwelling  house*  must  be  inter- 
preted to  mean  not  only  the  house  in  which  the  members 
of  an  undivided  family  actually  live,  but  also  a  house  which 
belongs  to  the  family  and  in  which  other  members  of  that 
family  have  a  right  to  live  if  they  feel  so  inclined  to  do."  In 
view  of  the  importance  of  the  question  we  think  that  the 
issue  should  be  referred  to  a  larger  Bench  for  determination, 
namely,  whether  or  not  Muhammadans  are  excluded  from  the 
benefit  of  section  4  of  the  Partition  Act.  We  refer  the  matter 
to  the  Chief  Justice  for  the  appointment  of  a  larger  Bench. 

The  question  referred  was  then  argued  before  a  Bench  of 
three  Judges.  The  arguments  and  cases  cited  appear  from 
the  judgments. 

B.  E.  O' Conor  (with  him  Abdul  Raoo/ and  Girdhari  Lai), 
for  the  appellants. 

Sunderlal,  (with  him  Moti  Lai  Nehni),  for  the  respondents. 
(I).     [1907J  I.  L.  R.,  29  All.,  308. 
HAlX 
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The  following  judgments  were  delivered. 

Stanley,  C.  J. — The  question  which  has  been  referred  to 
us  for  determination  in  this  case  is  whether  or  not  Muhammad- 
ans  are  excluded  from  the  benefit  of  section  4  of  the  Partition 
Act,   No.  IV   of    1893.       This   section  prescribes  that  where 
a  share  of  a  dwelling-house  belonging  to  an  undivided  family 
has  been  transferred  to  a  person  who  is  not  a  member  of  such 
family  and  such  transferee  sues  for  partition,  the  Court  shall,  if 
any  member  of  the  family  being  a  share-holder  shall  under- 
take to  buy  the  share  of  such  transferee,  make  a  valuation  of 
such  share  in  such  manner  as  it  thinks  fit  and  direct  the  sale  of 
such  share  to  such  share- holder.     It  is  contended  on  the  one 
hand  that  the  words  "undivided  family"  as  used  in  this  section 
mean  a  joint  family  and  are  confined  to  Hindus  or  to  Muham- 
madans   who   have  adopted  the  Hindu  rule  as  to  joint  family 
property.     On  the   other   hand   the   contention   is  that  the 
expression   is  of  general   application   and    means  a  family, 
whether   Hindu,  Muhammadan,  Christian,  et  r^/^ni,possessed 
of  a  dwelling-house  which  has  not  been  divided  or  partitioned 
among  the  members  of  the  family.     The  Act  purports   to  be 
a  general  Act  extending  to  the  whole  of  British  India,  and 
admittedly  sections  2  and  3  apply  to  Muhammadans  as   well 
as   to   Hindus.     Section  2  enables  the   Court   in   a   suit  for 
partition,  in  a  case  in  which   a   division  of  property   cannot 
reasonably   or   conveniently  be  made  and  in  which  a  sale  and 
distribution  of  the  proceeds  would  be  more  beneficial   for  all 
the  share-holders,  on  the  request  of  share-holders  interested 
individually   or  collectively   to   the  extent  of  a   moiety  or 
upwards,  to  direct  a  sale  of  the   property.     The  succeeding 
section   empowers   the   Court,   in   a   case  coming  within  the 
previous   section,  if  any   share-holder   applies   for   leave  to 
buy  at  a  valuation  the  share  or  shares  of  the  party  or  parties 
asking  for  a  sale,  to  order  a  valuation  of  the  share  or  shares 
and  to  offer  the  same  to  such  share-holder  at  the  price  so 
ascertained.     Then  follows  the  fourth  section,  and   in   it  we 
find  nothing  to  indicate  that  it  was  intended  to  apply  to  any 
limited   class   of  the   community.     The   words    "undivided 
family  "  as  used  in  this  section  appear  to  be   borrowed   from 
section  44  of  the  Transfer  of  Property  Act.     The  last  clause 
of  that  section  prescribes  that  where  the  transferee  of  a  share 
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of  a  dwelling-house  belonging  to  an  undivided  family  is  not  a 
member  of  the  family,  nothing  in  this  section  shall  be  deem- 
ed to  entitle  him  to  joint  possession  or  other  common  or 
part  enjoyment  of  the  dwelling-house.  This  provision  of  the 
statute  is  clearly  of  general  application,  and  the  effect  of  it  is 
to  compel  the  transferee  of  a  share  of  a  dwelling-house  belong- 
ing to  an  undivided  family,  who  is  a  stranger  to  the  family, 
to  enforce  his  rights  in  regard  to  such  share  by  partition. 
There  appears  to  me  to  be  no  reason  why  the  words  "  undivid- 
ed family"  as  used  in  section  4  of  the  Partition  Act,  should 
have  a  narrower  meaning  than  they  have  in  section  44  of  the 
Transfer  of  Property  Act.  If  the  Legislature  intended  that 
section  4  should  have  limited  operation,  we  should  expect  to 
find  some  indication  of  this  in  the  language  of  the  section. 
For  example,  instead  of  the  words  "  undivided  family  "  the 
expression  "undivided  Hindu  family"  or  "joint  family" 
might  have  been  used. 

The  question  came  before  a  Bench  of  this  Court  in  the  case 
of  Hashmai  Ali  v.  Muhammad  Vmar  (')  which  was  a  second 
appeal.  The  respondent  to  it  was  not  represented.  Our 
brothers  Knox  and  Richards  in  that  case  held  on  the  analogy 
of  the  Full  Bench  ruling  in  Amme  Raham  v.  Zia  Ahmad  (*) 
that  section  4  did  not  apply  to  a  Muhammadan  family,  but 
they  did  so  with  some  regret. 

In  Amme  Raham  v.  Zia  Ahmad  (^)  it  was  held  that  the 
words  "joint  family  property  "  in  Art.  127  of  Schedule  II  of 
the  Limitation  Act  mean  the  property  of  a  joint  family.  In 
that  case  the  word  "joint"  which  has  a  settled  and  well  defin- 
ed meaning  is  used,  and  it  is  in  no  sense  ambiguous.  It 
could  not  be  used  as  descriptive  of  property  held  in  common. 
I  fail  to  discover  that  there  is  an)'  analogy  between  the  two 
cases. 

It  seems  to  me  that  the  object  of  the  section,  as  was  point- 
ed out  by  Mr.  Wells,  Judicial  Commissioner,  in  the  case  of 
Kalka  Pershad  v.  Bankey  Lai  (*)  is  to  prevent  a  transferee  of 
a  member  of  a  family  who  is  an  outsider  from  forcing  his  way 
into  a  dwelling-house  in  which  other  members  of  his  transferor's 
family  have  a  right  to  live,  and  that   the   words  "  undivided 

n  [1907]  I.  L.  R.,  29  All..  308.  (2)  [1890]  I    L   R.,  13  All.,  282. 

3)  9  Oudh  Cases.,  158 
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family  "  must  be  taken  to  mean  "  undivided  qud  the  dwelling- 
house  in  question  and  to  be  a  family  which  owns  the  house  but 
has  not  divided  it"  It  has  been  pointed  out  to  us  that  the 
Partition  Act  has  been  extended  to  Upper  Burma  under  the 
Upper  Burma  Laws  Act,  No.  XIII  of  1895.  No  part  of  the 
Act  merely  but  the  whole  Act  has  been  so  extended.  If 
section  4  was  intended  by  the  Legislature  to  apply  to  Hindus 
only  or  persons  who  have  adopted  the  Hindu  rule  of  joint 
family  property,  it  is  unlikely  that  it  would  have  so  extended 
section  4  in  view  of  the  fact  that  there  are  very  few  Hindus 
in  Upper  Burma. 

For  these  reasons  I  would  reply  to  the  question  referred 
to  us  that  Muhammadans  are  not  excluded  from  the  benefit  of 
the  section  in  question. 

Banerji,  J. — I  agree  and  have  nothing  to  add. 

AlKMAN,  J. — I  also  concur  in  the  judgment  of  the  learned 
Chief  Justice. 

By  the  Court. — The  answer  of  the  Court  i  s  that  Muham- 
madans are  not  excluded  from  the  benefit  of  section  4  of  the 
Partition  Act,  No.  IV  of  1893. 

The  case  coming  on  before  Stanley,  C.  J.,  and  Banerji, 
J.,  the  following  judgment  was  delivered  by 

Banerji,  J. — All  the  pleas  taken  in  the  memorandum  of 
appeal  in  this  case  were  abandoned  and  th  e  only  contention 
pressed  on  behalf  of  the  appellants  was  that  section  4  of  the 
Partition  Act  applied.  The  Full  Bench  has  now  held  that, 
that  section  applies  to  Mahomedans  and  therefore  it  was 
applicable  in  the  present  case.  The  result  is  that  we  allow 
the  appeal,  set  aside  the  decree  of  the  court  below  and  remand 
the  case  to  that  court  with  directions  to  re-admit  it  under  its 
original  number  in  the  register,  and  carr)-  cut  the  provisions 
of  section  4  of  the  Partition  Act.  Having  regard  to  the 
circumstances  of  the  case,  we  direct  that  the  plaintiff,  respon- 
dent will  have  half  his  costs  of  this  appeal  including  fees  on 
the  higher  scale. 

Appeal  allowed. 
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versus 

KING  EMPEROR.* 

Code  of  Criminal  Procedure  Act  (V  of  i^8)y  section  S56— Excise  officer 
ordering  prosecution — trial  by  him  as  magistrate. 

Section  556  of  the  Code  of  Criminal  Procedure  does  not  preclude 
a  magistrate  from  trying  a  case  under  section  52  of  the  Excise  Act 
in  which  the  prosecution  was  ordered  by  him  as  an  Excise  officer. 

Reference  by  H.  Dupernex  Esq.,  Sessions  Judge  of  Saha- 
ranpur,  with  a  recommendation  that  an  order  passed  by  M.  A. 
G.  P.  Pullan  Esqr.,  Magistrate  ist  class  of  Saharanpur  be  set 
aside. 

The  material  facts  appear  from  the  judgment. 

The  parties  were  not  represented. 

The  following  judgment  was  delivered  by 

Knox,  J. — ^Janki  Das,  a  licensee  of  a  liquor  shop  for  the 
retail  sale  of  liquor  at  Sheikhipur,  was  ordered  by  the 
Excise  Officer  to  change  the  site  of  his  shop.  He  disobeyed 
the  order,  was  tried  by  the  Excise  Officer,  who  was  also  a 
Magistrate  of  the  District,  and  under  section  52  of  Act 
No.  XII  of  1896  was  convicted  and  fined  for  disobedience 
of  the  order.  The  learned  Sessions  Judge  of  Saharanpur  has 
referred  the  case  to  this  Court  with  a  recommendation  that 
the  trial  and  fine  should  be  set  aside  on  the  ground  that 
section  556  of  the  Code  of  Criminal  Procedure  precluded 
the  Excise  Officer  from  trying  the  case.  The  learned  Magis- 
trate defends  his  position  and  points  out  that  the  precedent 
In  re  Ganeshi  {})  which  was  a  Full  Bench  decision  of  this 
Court,  supports  his  action.  So  far  the  learned  Magistrate  is 
undoubtedly  right.  Since  that  decision,  however,  was  given 
the  Code  of  1898  was  enacted,  and  the  terms  of  section  556 
were  considerably  amplified.  Further,  an  illustration  was 
attached  to  that  section  which  might  at  first  sight  seem  to  be 
intended  by  the  Legislature  as  setting  aside  the  decision 
arrived  at  by  the  Full  Bench  in  1892.     But  upon  closer  exa- 

(I)    [1893]  I.  L.  R.,  15  AIL,  192. 
*  Criminal  Reference  No.  107  of  1908. 
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mination  it  will  be  found  that  the  illustration  attached  to 
section  556  is  the  case  of  a  Collector  directing  the  prosecution 
of  an  offender  for  a  breach  of  the  excise  laws  ;  according  to 
the  illustration  such  Collector  is  disqualified  from  trying 
such  a  case.  The  Collector  and  the  Excise  Officer  in  a  dis- 
trict are  two  different  persons,  and  it  is  a  sound  rule  of  law 
that  no  illustration  should  be  pushed  further  than  its  words 
warrant.  I  have  carefully  examined  the  words  of  section  556 
of  the  new  Code  to  see  whether  the  amplifying  words  intro- 
duced into  it  at  all  affect  the  pronouncement  of  this  Court  in 
1892.  I  cannot  find  that  they  in  any  way  affect  it.  I  there- 
fore see  no  reason  to  interfere  and  direct  that  the  record  be 
returned. 

Record  returned. 
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NANNHI JAN 
versus 
BHURI    AND  ANOTHER.* 

Code  of  Civil  Procedure  (Act  XIV of  18S2),  section  28^— suit  under— 
tfurden  0/  proof. 

When  an  objection  preferred  under  section  278  of  the  Code  of 
Civil  Procedure  is.  disallowed  and  the  objector  institutes  a  suit,  he  is 
bound  to  lay  some  evidence  to  satisfy  the  court  that  the  document 
under  which  he  claims  represents  a  bond  fide  and  genuine  transaction 
and  the  burden  does  not  lie  upon  the  defendant  in  the  first  insunce 
to  give  evidence  in  proof  of  the  fraudulent  and  collusive  nature  of 
such  document.  Tulshi  Rai  v.  Ram  Das,  A.W.N.,  1887  p.  71;  Afzal 
Begam  v.  Muhammad  Obaidat-ullah  A.  W.  N.,  1899  p.  220,  Ramnatk 
V.  Bindraban,  I.  L.  R.,  18  All,  369;  Govind  Atmaram  v.  Santai, 
I.  L.  R.,  12  Bom.,  270;  Suba  Bibi  v.  Balgobind,  I.  L.  R.,  8  AIL,  178, 
referred  to. 

.Second  appeal  against  the  decree  of  Louis  Stuart,  Esq., 
District  Judge  of  Meerut,  reversing  a  decree  of  H.  David  Esq., 
Subordinate  Judge. 

Suit  for  a  declaration  of  right. 

The  material  facts  appear  from  the  judgment. 

J.N.  CAaudrt  (w\th  him  Ghulam  Mujtaba\  for  the  appellant. 
*  S.  A.  557  of  1907. 
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Muhammad  Ishaq,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J., — This  appeal  arises  under  the  following 
circumstances.  The  defendant  Karam  Ali  Khan  had  two 
wives,  namely,  Musammat  Bhuri  and  Musammat  Nannhi 
Jan.  Musammat  Nannhi  Jan,  on  the  4th  of  August,  1905,  insti- 
tuted a  suit  against  her  husband,  for  the  recovery  of  her 
dower,  and  on  the  24th  of  November,  1905,  obtained  a  decree. 
On  the  2nd  of  August,  1905,  that  is,  two  days  before  the 
institution  of  Nannhi  Jan's  suit,  Karam  Ali  Khan  transferred 
to  his  wife  Musammat  Bhuri  certain  property  ostensibly 
in  satisfaction  of  a  portion  of  her  dower  debt.  Musammat 
Nannhi  Jan  proceeded  to  execute  her  decree  and  attached  the 
property  which  was  transferred  to  Musammat  Bhuri.  There- 
upon Musammat  lihuri  filed  an  objection,  but  her  objection 
was  disallowed,  and  thereupon  she  instituted  the  suit  out  of 
which  this  appeal  has  arisen  under  section  283  of  the  Code  of 
Civil  Procedure. 

The  first  court  dismissed  the  suit,  but  upon  appeal  the 
learned  District  Judge  reversed  the  decision  of  the  court  below 
and  decreed  the  plaintiffs  claim. 

The  main  question  which  has  been  discussed  before  us  is 
whether  or  not  the  learned  District  Judge  rightly  laid  the 
burden  of  proof  on  the  defendant  Musammat  Nannhi  Jan. 
According  to  his  judgment  he  found,  in  agreement  with  the 
court  below,  that  the  oral  evidence  was  valueless,  and  held 
that  the  decision  of  the  case  turned  on  the  amount  of  value 
to  be  placed  uf>on  the  deed  of  sale  in  favour  of  Musammat 
Bhuri.  Then  he  says  :  **  The  burden  of  proof  was  upon  the 
defendant  respondent  Musammat  Nannhi  Jan  to  prove  that 
the  deed  had  been  executed  fictitiously  and  collusively.  She 
did  absolutely  nothing  to  satisfy  this  burden."  And  later  on  he 
observes: — "Musammat  Nannhi  Jan  having  absolutely  failed 
to  discharge  the  burden  of  proof  on  her  to  show  that  the  sale 
deed  was  executed  fraudulently,  fictitiously  and  collusively. 
I  find  that  the  deed  of  sale  in  question  is  a  genuine  document"? 
It  is  contended  that  the  learned  District  Judge  regarded  the 
case  from  an  entirely  wrong  standf>oint  and  that  the  trial  of 
the  case  was  wholly   unsatisfactory.     The  important  fact  to 


Civil 

1908. 

Nannhi Jan 

V, 

Bhuri. 
Stanley,  C  J. 


Digitized  by 


Google 


36o 


HIGH  COURT. 


[A.  L,  J.  R 


Civil 

I9c8. 

Nannhi  Jan 

V, 

Bhuri. 
Stanley,  C  J. 


bear  in  mind  is  that  Musammat  Bhuri  filed  an  objection  to  the 
.'ittachment  and  to  the  sale  of  the  property  which  had  been 
'  ransferred  to  her  and  that  her  objection  had  been  disallowed, 
in  consequence  of  this  it  was  necessary  for  her  to  institute  the 
suit.  It  appears  to  us  to  be  well  settled,  so  far  at  all  events 
as  this  court  is  concerned  that  a  plaintiff  coming  into  court 
under  such  circumstances  is  bound  to  lay  before  the  court 
some  evidence  to  satisfy  the  court  that  the  document  under 
which  she  claims  represents  a  bond  fide  and  genuine  transac- 
tion, and  that  the  burden  does  not  lie  upon  the  defendant  in 
the  first  instance  to  give  evidence  in  proof  of  the  fraudulent 
and  collusive  nature  of  such  document.  The  learned  District 
J  udge  appears  to  us  to  have  laid  the  burden  of  proof  upon  the 
wrong  party.  In  the  case  of  Tulsht  Rat  v.  Ram  Das  (*) 
Straight  and  Tyrrell,  JJ.,  held  that  under  similar  circum- 
stances the  burden  rested  upon  the  plaintiffs  who  were 
impeaching  the  disallowance  of  their  objection  filed  in  the 
execution  department  to  establish  by  clear  and  satisfactor>' 
proof  that  the  property  attached  was  their  property  at  the 
date  of  the  attachment  and  not  the  property  of  the  judgment- 
debtor.  This  decision  was  followed  in  A/sal  Begam  v. 
Muhammad  Obaidat-ullah  Khan  (^)  and  also  in  the  case  of 
Ram  Nath  v.  Bindra  Ban  (*).  It  also  has  the  supfK)rt  of 
the  case  of  Govind  Atmaram  v.  Santai  (*}  which  is  a  case  on 
all  fours  with  the  case  before  us.  In  that  case  Sargent,  C.  J., 
observes  : — "  The  defendant  had  obtained  an  order  maintain- 
ing his  attachment,  and  it  was  incumbent  uf)on  the  plaintiff 
who  impugns  that  order  by  the  present  suit  to  prove  her 
case.  For  this  purpose  it  would  be  necessary  for  the  plaintiff 
to  prove  the  payment  of  the  purchase  money  and  that  she 
had  been  since  in  possession."  These  cases  establish  the 
proposition  that  a  party  intervening,  as  the  plaintiff  did  in 
this  case,  in  the  execution  department  and  failing  in  his  objec- 
tions to  an  attachment  and  consequently  being  obliged  to 
bring  a  suit  under  section  283  must  giw^primd  facie  evidence  to 
establish  the  genuineness  of  the  document  upon  which  he  relies. 
One  case  was  quoted  to  us  in  which  a  different  view  was 
taken.  That  was  the  case  of  Suba  Bibi  v.  Balqovind  Das  (•) 
(I)  [1887]  A.  W.  N.,  71.  (2)  [1899]  A.  W.  N.,  22a  (3)  [1896J  I.  L. 
R.,  18  AIL,  369.  (4)  [1887J  1.  L.  R.,  12  Bom.,  27a  (5)  [1886] 
I.  L.  R.,  8  All,  178. 
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In  thaf  case  Straight  and  Brodhurst,  JJ.,  laid  the  burden  upon 
the  defendant.  This  decision  loses  weight  from  the  fact 
that  in  the  later  case,  Straight,  J.,  resiled  from  the  position 
which  he  took  up  in  it  and  took  part  in  the  decision  of  the 
case  of  Ram  Nath  v.  Bmdra  Ban^  which  we  have  cited.  Now 
the  learned  District  Judge  has  considered  the  evidence  from 
an  entirely  wrong  standpoint  and  it  is  impossible  for  us  to 
accept  his  conclusion  on  the  question  whether  the  sale  to  the 
plaintiff  was  real  transaction  or  not,  in  view  of  the  course 
adopted  at  the  trial.  We,  therefore,  as  was  done  in  Govtnd 
Atm'irain  v.  Santaiy  set  aside  the  decree  and  remand  the  case 
to  the  lower  appellate  court  for  re-trial.  We  accordingly 
remand  th 5  case  with  directions  that  it  be  replaced  in  the 
file  of  pending  appeals  in  its  proper  number,  and  be  disposed 
of  on  the  merits,  rejard  being  had  to  the  directions  which 
we  have  given  above.  The  costs  here  and  hitherto  will  abide 
the  event. 

Decree  reversed,  cause  remanded. 
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BALWANT  SINGH 

versus 

SHANKAR.* 

Lmi  Rivmn:  Act  (U[ of  rgoi),  Local— sections ^6^  <?^— gharghanna 
— whether  a  Cess, 

Heldy  that  a  tax  of  half  an  anna  payable  to  the  zemindar  by 
the  tenant  for  occupation  of  house  site  and  known  as  gharghanna 
was  not  a  cess  within  the  meaning  of  sections  56  or  86  of  the 
Land  Revenue  Act,  and  the  zemindar  could  maintain  a  suit  for  its 
recovery. 

Appeal   under  sactioii  X  of   the  Letters    Patent    against 
the  judgment  of  Grifkin,  J. 

Suit  to  recover  rent. 

/.  iV.  Chaudri,  for  the  appellant. 

Tej  Bahadur  Sapru,  for  the  respondent. 

♦  L.  P.  A.  No.  69  of  1906. 
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The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J. — The  plaintiff  appellant  is  the  zamindar 
of  the  village  of  Radhakund  in  the  district  of  Muttra,  and  the 
defendant  occupies  a  house  in  the  abadi  of  that  village.  The 
claim  of  the  plaintiff  is  to  recover  three  years*  rent  of  the 
house  so  occupied  by  the  defendant.  Under  the  wajib-ul-arz 
of  the  village,  the  zamindar  is  declared  to  be  entitled  to  one 
taka  (that  is,  6  pies)  per  month  for  every  house  from  the 
occupants  of  the  village  an  1  also  from  the  owners  of  shops 
and  temples.  The  defence  set  up  by  the  defendant  was 
that  this  rent  had  never  b^e.i  paid,  and  was  not  leviable 
by  the  plaintiff. 

The  court  of  first  instance  decreed  the  plaintiff's  claim 
and  this  decree  was  affirmed  on  appeal,  the  lower  courts  find- 
ing that  the  alleged  custom  was  proved.  On  second  appeal, 
however,  the  learned  Jud  ge  of  this  Court  allowed  the  appeal, 
reversed  the  decision  of  the  courts  below,  and  dismissed  the 
plaintiff's  suit.  The  judgment  is  largely  based  on  the 
meaning  of  the  word  "  gharghannal'  which  is  used  in  the 
wajib-ul-arz  as  descriptive  of  the  money  payable  to  the 
zamindars  in  respect  of  houses  in  the  village.  The  learned 
Judge  observes  that  the  word  '' gharghanna '' \s  understood 
to  be  a  house-tax.  For  this  no  authority  is  cited.  He  also 
states  that  the  contention  on  behalf  of  the  defendants  was 
that  a  house-tax  is  a  cess,  and  that  before  a  zamindar  can 
recover  a  cess,  it  must  first  find  a  place  in  the  list  prepared 
by  the  Settlement  Officer  and  be  sanctioned  by  the  Local 
Government  as  provided  for  by  section  66  of  Act  No.  XIX 
of  1873.  The  learned  Judge  then  refers  to  section  56  and 
section  86  of  the  Land  Revenue  Act,  HI  of  1901,  and  holds 
that  reading  these  two  sections  together  it  was  the  intention 
of  the  Legislature  that  no  demands  apart  from  rent  by  a 
landlord  against  tenants  should  be  recognized  in  the  Civil 
Courts  which  had  not  been  recorded  by  the  Settlement 
Officer  and  sanctioned  by  the  Local  Government  as  regular 
cesses.  Now  in  the  first  place  we  may  point  out  that  the 
only  rent  demanded  by  the  zamindar  in  respect  of  the  occu- 
pation of  houses  in  the  abadi  oi  the  village  is  this  charge  of 
half  an  anna  per  month.  No  other  rent  is  payable.  Section 
56,  therefore,  has    no  application,   because   it  refers  to  cesses 
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which  are  payable  by  tenants  in  addition  to  the  rent  paid 
by  those  tenants.  The  charge  in  question  is  not  a  charge 
in  addition  to  any  rent.  It  is  in  fact  the  rent  paid  in 
respect  of  the  site  upon  which  the  house  of  the  occu- 
pier stands,  or  in  other  words  a  ground-rent.  Section  86 
has  also,  we  think,  no  application,  for  this  reason,  that  the 
reservation  sanctioned  by  the  wajib-ul-arz  of  a  monthly  pay- 
ment is  the  reservation  of  a  ground-rent  and  not  a  cess 
within  the  meaning  of  the  Revenue  Act  We  think  that  the 
learned  Judge  of  this  Court  was  wrong  in  the  interpretation 
which  he  put  upon  the  word  '' ghargkanna''  as  used  in  the 
wajib-ul-arz,  and  that  that  word  means  nothing  more  than 
the  rent  payable  in  respect  of  the  houses  in  the  abadi  ol 
the  village  and  is  in  no  sense  a  house  tax  or  cess,  as  laid 
down  by  him.  We  therefore  allow  the  appeal,  set  aside  the 
decision  of  the  learned  Judge  of  this  Court,  and  restore  the 
decree  of  the  lower  appellate  court  with  costs  in  all  courts. 

Appeal  decreed. 
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HANWANT  SINGH  and  others 

versus 

RAMGOPAL  SLNGH  and  others.* 

Code  of  Civil  Procedure  (Act  XIV of  i8b2),  section 588  cl   ih^-Order 
rejecting  an  application  for  substitution — Appeal 

Heldy  that  an  order  rejecting  an  application  made  by  persons 
claiming  to  be  the  legal  representatives  of  a  deceased  appellant  is 
an  order  withm  the  meaning  of  section  588,  clause  18  of  the  Code  of 
Civil  Procedure,  and  it  is  not  necessary  that  the  dispute  referred  to 
in  section  367  of  Civil  Procedure  Code,  must  be  one  between  rival 
claimants  as  legal  representatives. 

Appeal  against  the  order  of  G.  .A.  Paterson  Esq.,  District 
Judge  of  Benares. 

Suit  for  redemption. 

The  material  facts  are  as  follows  : — One  Dunia  Singh, 
instituted  a  suit  for  redemption  of  certain  immoveable  pro- 
perty against  Ramgopal  Singh  and  others.  The  suit  was 
♦  F.  A,  F,  O.  No,  62  of  1907. 
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dismissed  by  the  court  of  first  instance  under  section  158  of 
the  Code  of  Civil  Procedure.  Against  this  decree,  Dunia 
Singh  preferred  an  appeal  to  the  Court  of  the  District  Judge 
of  Benares.  On  the  9th  February,  1907,  Dunia  Singh  died. 
On  4th  March,  1907,  an  application  was  put  in  by  Hanwant 
Singh  and  others  to  be  brought  upon  the  record  as  legal  heirs 
and  representatives  of  the  said  Dunia  Singh  deceased.  The 
application  was  rejected. 
Applicants  appealed. 

Baldeo  Ram  DavCy  for  the  respondents,  took  a  preliminar>' 
objection  that  no  appeal  lay  from  the  order  appealed  against. 
He  submitted  that  the  order  in  question  could  not  be  one 
under  section  367  of  the  Code  of  Civil  Procedure,  inasmuch 
as  the  opening  words  of  the  section  clearly  contemplated  a 
dispute  between  rival  claimants  as  the  legal  representatives  of 
a  deceased  appellant.  Further  the  order  appealed  against 
was  made,  rejecting  the  application  to  be  brought  upon  the 
record  as  legal  representatives  of  the  deceased.  It  was  not 
therefore  an  order,  admitting  the  applicants  to  be  legal  repre- 
sentatives of  the  deceased  for  the  purpose  of  prosecuting  the 
appeal.     The  following  cases  were  cited  : — 

Ahmad  Alt  v.  Matabadal  Lai,  [1881]  I.  L.  R.,  3  All.,  844. 
Hamida  Bibi  v.  husen  Khan,  [1895]  I.  L.  R.,  17  All,  672. 
Subayya  v.  Saininadayyar,  [1895]  I-  L-  R-*  '^  Mad.,  496. 
Balabaiv,  Ganesh  Shankar Pandit,  [1902J  I.  L.  R.,  27  Bom.,  162. 
Pandit  Ikbal  Narain  v.   Pandit  Ratan  Lai,  [1906]    10   Oudh 
Cases,  121. 

Haribans  Sahai,  for  the  appellant. 

The  case  was  then  argued  on  the  merits. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J.— One  Dunia  Singh  brought  a  suit  against  the 
respondents  for  redemption  of  a  mortgage.  The  suit  was  dis- 
missed by  the  court  of  first  instance.  Dunia  Singh  filed  an 
appeal  against  the  decree  of  the  first  court,  but  died  after  filing 
the  appeal.  Within  the  time  allowed  by  law,  the  appellants, 
who  are  admitted  to  be  the  sons  of  Dunia  Singh's  first  cousins 
applied  to  be  brought  on  the  record  as  appellants  in  place  of 
the  deceased  Dunia  Singh.  The  mortgagees,  defendants- 
respondents  disputed  their  rights  to  be  brought  on  the  record 
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on  the  ground  that  being  of  illegitimate  birth  they   were   not  Civil 

the  legal   representatives  of  the   deceased.     A   considerable  1908. 

number  of  witnesses  were  examined  and   in  the  result  the     uanwanT  Singh 
learned    District  Judge   held   that   the   appellants  had  been  v, 

unable  to  successfully  rebut  the  evidence  adduced  by  the 
other   side.      He   consequently   dismissed    their   application.  Aikman,/. 

The  present  appeal  has  been  preferred  against  the  order  of 
the  learned  Ju  Ige.  For  the  respondents,  a  preliminary  objec- 
tion is  raised  that  no  appeal  lies.  If  the  order  of  the  court 
below  can  be  regarded  as  an  order  under  sections  5^  of  the 
Code  of  Civil  Procedure,  there  can  be  no  doubt  that  a  right  of 
appeal  is  given  by  section  588,  clause  (18).  Section  365  of 
the  Code  provides  that  the  legal  representative  of  a  deceased 
plaintiff  may,  where  the  right  to  sue  survives,  apply  to  have 
his  name  entered  on  the  record  in  place  of  the  deceased  plain- 
tiff" and  the  court  shall  thereupon  enter  his  name  and  proceed 
with  the  suit.  We  think  that  this  clearly  applies  to  a  case 
where  it  is  not  disputed  that  the  applicant  is  the  legal  repre- 
sentative of  the  deceased.  Here  the  applicants'  claim  to  be 
regarded  as  the  deceased's  representative,  was  disputed.  In 
our  opinion,  section  367  applies  to  this  case.  It  is  contended 
by  the  learned  Vakil,  for  the  respondents  that  section  367 
only  applies  when  there  are  rival  claimants  to  represent  the 
deceased.  We  see  no  reason  for  placing  any  such  restriction 
on  the  meaning  of  the  section.  In  the  case  Subayya  v.  5^- 
;///«^rf^jj^;' ('),  the  learned  Judges  say  "We  agree  with  the 
Judge  that  a  dispute  within  the  meaning  of  that  section  (/>., 
section  367)  need  not  be  between  persons  claiming  to  repre- 
sent the  deceased  plaintiff*." 

[Their  Lordships  holding  that  the  onus  was  on  the  opposite 
party  to  prove  the  case  of  illegitimacy,  which  they  had  set  up, 
discussed  the  evidence  on  both  sides,  and  held  that  the  defend- 
ants failed  to  prove  the  plea  of  illegitimacy,  and  allowed 
the  appeal] 

H.  B.  s.  Appeal  allowed. 

(I)    [1895]  I.  L.  R.,  18  Mad.,  496. 
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RAGHUBAR  DAYAL 

vefsus 
AKHTAR  KHAN  and  another.* 

Hindu  Law — Widow— alienation  by — XeceMittf—Jiereraioner — liight  to 

»et  amif  aale. 

When  a  Hindu  widow  sells  property  for  a  consideration  the  whole 
of  which  was  advanced  by  the  vendee  for  legal  necessity,  a  rever- 
sioner cannot  get  the  sale  set  aside  even  on  payment  of  the  entire 
sale  price.  Govind  Singh  v.  Baldeo  Singh,  I.  L.  R.,  25  All.,  330 ; 
Ramdei  \,  Abu  J  afar,  I.  L.  R.,  27  All,  494,  distinguished. 

First  appeal  against  the  decree  of  Babu  Shankar  Nath 
Banerji,  Subordinate  Judge  of  Farrukhabad. 
Suit  for  a  declaration. 

The  facts  are  as  follows  : — 

One  Babu  Kishun  Sahai  was  the  owner  of  certain  property. 
He  borrowed  some  money  from  one  Babu  Tuisi  Ram.  After 
his  death,  his  widow,  Thakurdei  in  lieu  of  the  remainipg  por- 
tion of  the  debt  due  from  Kishun  Sahai,  executed  a  sale-deed 
in  favour  of  Muhammad  Akhtar  Khan.  The  plaintiff  as 
reversioner  brought  the  suit  for  .setting  aside  the  sale  on  the 
ground  that  it  was  not  made  for  legal  necessity.  The  court 
of  first  instance  held  that  the  whole  of  the  consideration  was 
for  legal  necessity,  and  dismissed  the  suit. 
Plaintiff  appealed. 

Tej  Rahadtir  Sapru,  for  the  appellant  cited, 
Gobitid  Singh  v.  Jialdeo  Singh,  [1903]  I.  L.  R.,  25  All.,  330. 
Ramdei  Kun^var  v.  Abti  Jafar^  [1905]  I.  L.  R.,  27  All.,  494. 

Stmdar  Lai  (with  him  Ghulain  Mitjtahd),  for  the  resf)ond- 
ents. 

The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J. — We  think  the  decision  of  the  learned 
Subordinate   Judge   is   correct.     It  is   admitted  by  Dr.  Tej 
Bahadur  that  the  .sale  was  made  for  legal  necessity,  and  indeed 
♦  F.  A.  256  of  1906. 
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the  evidence  which  is  discussed  in  the  judgment  of  the  learned 
Subordinate  Judge  shows  that  this  was  so.  The  case  is  there- 
fore unlike  the  two  decisions  which  have  been  relied  upon  by 
the  learned  Advocate,  for  the  appellant,  namely,  Govind  Stngh 
V.  Baldeo  Stngh  (^),  and  Ramdei  Kumuar  v.  Abu  J  afar  (^).  In 
both  those  cases  the  sales  were  made  parti v  for  legal  necessity 
and  partly  not.  In  this  case,  the  entire  of  the  property 
was  sold  for  legal  necessity.  In  such  circumstances,  it  appears 
to  us  clear  that  the  reversioner  cannot  recover  any  portion  of 
the  property  on  payment  of  the  price  paid  by  the  purchaser. 
We  therefore  dismiss  the  appeal  with  costs,  including  fees  in 
this  Court  on  the  higher  scale. 

Appeal  dismissed. 

(1)  [1903]!.  L.  R.,  25  All.,  330. 

(2)  [1905]!.  L.  R.,  27  All.,  494. 
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KALLU    AND   ANOTHKR 

versus 

FAIAZ  ALI  KHAN  and  others.* 

Hindu  Law— Simple  debt  due  by  a  widow— Legal  necea^ity—Only  life 

estate  saleable  in  ejcecution — Renjudicata  between  co^lefendants. 

When  a  creditor  lends  money  to  a  Hindu  widow  on  her  personal 
security  and  not  upon  any  mortgage  of  her  husband's  property,  any 
decree  which  he  obtains  on  his  simple  money  bond  can  only  bind 
the  rights  and  interests  of  the  widow,  even  though  the  loan  was 
incurred  by  her  for  legal  necessity.  Dhiraj  Singh  v.  Manga  Ram, 
[1897]  A.  W.  N.,  p.  67,  followed.  .\fayn^5  Hindu  Law,  para.  64, 
7th  edition,  referred  to. 

The  plaintiffs  brought  the  suit  for  possession  against  the  defen- 
dant, alleging  that  the  mortgage  which  he  held  had  been  satisfied 
by  the  usufruct.  The  plaintiffs  and  the  defendant  were  co-defen- 
dants to  a  suit  for  redemption  which  had  been  brought  by  a  third 
party  who  represented  only  a  portion  of  the  equit>'  of  redemption. 
The  plaintiffs  who  were  defendants  to  that  suit  did  not  defend  it, 
although  they  might  have  then  pleaded  that  the  plaintiff  to  that  suit 
was  not  entitled  to  the  whole  of  the  equity  of  redemption,  and  that 
they  had  also  an  interest  in  it  as  reversioners.  In  their  pre^nt 
suit  the  plaintiffs  claimed  possession  of  a  portion  of  the  property 
setting  up  their  right  to  it  as  reversioners.  Heldy  that  their  presciit 
suit  was  not  barred  by  res  judicata,  although  they  might  have 
pleaded  their  title  as  owner  of  a  portion  of  the  equity  of  redemption 
♦  S.A.  819  of  1906. 
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in  the  former  suit,  as  it  was  not  incumbent  on  them  to  do  so,  and  as 
the  former  suit  was  brought  by  a  person  representing  a  co-mort- 
gagor who  was  entitled  under  the  law  to  redeem  the  whole  of  the 
property  and  there  could  not  be  said  to  be  any  conflict  of  interest 
between  the  CO  defendants  to  that  suit,  which  it  was  necessary  for 
the  court  to  decide  in  order  to  give  the  relief  claimed  by  the  plaintiff 
to  that  suit. 

Second  appeal  from    the    decree    of  J.  Cuming  Esq., 
Additional  District  Judge  of  Aligarh,  affirming  the  decree  of 
Babu  Shiva  Prasad,  Munsif  of  Khurja. 
Suit  for  possession. 

The  facts  of  the  case  were  as  follows  : — 
Two  brothers  Khawan  Singh  and  Sher  Singh  who  were 
separate  made  a  mortgage  of  the  property  in  dispute  in  1858 
to  the  predecessor  in  title  of  the  defendant,  Nawab  Faiyaz  Ali. 
Sher  Singh  then  died.  His  heirs  were  his  sons,  the  present 
plaintiffs.  Khawan  Singh  died  leaving  Must.  Gaura,  his  widow, 
as  his  heir.  The  plaintiffs  were  her  heirs  also.  Sher  Singh's 
equity  of  redemption  was  sold  in  execution  of  a  simple  money 
decree  and  was  purchased  by  one  Deo  Kishan.  Khawan 
Singh's  widow  Gaura,  executed  a  simple  money  bond  in 
favour  of  Deokishan  in  1883.  Deokishan  sued  on  his  bond 
and  obtained  a  decree  on  8th  March,  1887.  The  equity  of 
redemption  of  Khawan  Singh's  share  was  sold  in  execu- 
tion of  this  decree  and  was  purchased  by  Ganga  Pershad  on 
2 1  St  January  1889.  Ganga  Pershad  sold  to  Ramchander, 
brother  of  Deokishan,  the  share  he  had  purchased  on  the  17th 
March  1892.  Deo  Kishan  then  sued  for  redemption  of  half 
the  property.  The  parties  to  Deo  Kishan's  suit  were  (i)  defen- 
dant Sir  Faiaz  Ali  Khan  (2)  heirs  of  Sher  Singh  the  present 
plaintiffs  appellants  and  (3)  Ram  Chander.  Ram  Chander  died 
during  the  pendency  of  the  suit.  Deo  Kishan  then  amended 
his  plaint  claiming  redemption  of  the  whole  alleging  that 
he  was  an  heir  of  his  brother  Ram  Chander.  The  subordinate 
judge  decreed  Deo  Kishan's  suit  on  13th  September  1898,  on 
payment  of  Rs.  1,000.  The  mortgagee  and  Deo  Kishan  filed 
separate  appeals  to  the  High  Court.  Deo  Kishan  died  and 
was  succeeded  by  the  defendant  no.  2,  his  widow  Garga,  who 
was  substituted  on  the  record  for  Deo  Kishan.  The  present 
plaintiffs  were  no  parties  to  the  appeals.  Ganga  and  Sir 
Faiaz  Ali  Khan  the  mortgagee  compromised  the  dispute  in  the 
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appeals.  Under  the  compromise  Ganga  got  Rs.  4,000  and 
the  decree  of  the  Subordinate  Judge  was  to  be  d'H:lared  as  Kal- 
adam  u  e.^  non-existent.  The  High  Court  passed  a  decree  in 
terms  of  the  compromise. 

The  present  suit  by  plaintiffs  was  then  brought  as 
reversionary  heirs  of  Khawan  Singh  for  possession  on  the 
ground  that  there  was  no  legal  necessity  for  the  loan  taken  by 
Khawan  Singh's  widow,  Musammat  Gaura.  The  defence  was 
that  the  plaintiffs  were  parties  to  the  former  suit  and  their 
claim  was  therefore  barred  by  Explanation  II  of  section  13 
Civil  Procedure  Code  and  that  there  was  legal  necessity  for 
the  loan.  The  Munsif  held  that  the  suit  was  not  barred  by 
res  judicata  but  holding  that  the  debt  was  taken  for  legal 
necessity  and  that  therefore  Khawan  Singh's  estate  must  be 
deemed  to  have  been  sold,  he  dismissed  the  suit.  The  plaintiffs 
appealed  to  the  District  Judge  and  the  defendant  mortgagee 
filed  objection  under  section  561  Civil  Procedure  Code  con- 
tending that  the  suit  was  barred  by  res  judicata. 

Plaintiffs  appealed. 

On  the  appeal  coming  on  for  hearing  before  Griffin,  J., 

His   Lordship  sent  c?own  an  issue  for  trial  viz,^  as  to  whether 

the  loan  by  Gaura  was  for  legal  necessity.     The  Judge  found 

that  there  was  legal  necessity  for  the  loan.     The  appeal   then 

came  on  before  Knox,  J.  who  referred  it  to  a  Division  Bench. 

Tej  Bahadur  Sapru,  (with  him    Gobind  Prasad)^  for  the 

appellants.     The  Judge  has  found  that  the  bond  executed  by 

Gaura  was  simple   money   bond ;  the  suit  was  against  her 

alone,  and  the  decree  obtained  personally  against  her.     The 

loan  might  have  been  taken  for  legal  necessity  but  unless  it 

distinctly   and    clearly   appeared   that   some    property  was 

charged  thereby  or  that  the  decree  was  against  some  property 

which  she  held   as  heir  to  her  husband,  nothing  but  what 

belonged  to  her  />.,  her  life-interest  could  pass. 

Mayne,  Hindu  Law  and  Usage,  7th  ed.,  section  641. 

Dhiraj  Singh  v.  Manga  Ram^  [1897]  A.  W.  N.,  69. 

As  to  res  judicata,  it  is  submitted  that  Deokishan  was  a 

co-mortgagor.     The  defendant  and  the  plaintiffs  were  arrayed 

as  co-defendants  in  the   suit  that  Deokishan  had  brought  for 

redemption.     Even   when   upon  the  death  of  Ram  Chandan 
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Deokishan  amended  his  plaint  and  asked  for  redemption  of 
the  vhole  estate,  the  plaintiffs  were  not  bound  to  put  forward 
their  claim.  Deokishan  was  co-mortgagor  and  as  such  he  could 
redeem  the  whole  property.  Now  for  the  doctrine  of  res  judicata 
being  applied  to  co-defendants,  />.,  as  between  the  present 
plaintiffs  and  the  present  defendant — it  was  necessary  that 
there  should  have  been  a  conflict  of  interest  between  them  and 
that  in  order  to  give  adequate  relief  to  the  plaintiff  in  that  case 
— />.,  to  Deokishan — it  was  incumbent  upon  the  court  to  ad- 
judicate upon  that  conflict.  The  leading  authority  in  this 
Court  is 

Chajju  V.  Vmrao,  [1900]  I.L.R.,  22  All,  386,  389. 
Other  cases  are 

Ram  Chandra  V.  Narayan  Mahadeva,,  [1886]  I.L.R.,  11  Bom.,  216. 
Kanuswar  Pershad  \\  Rajkumariy  [1892]  I.L.R.,  20  Cal,  79. 
Magni  Ram  v.  Mehdi  Hosseifty  [1903]  I.L.R.,  31  Cal.,  95. 
There  could  not  have  been  any  conflict  between  the  defend- 
ant and  the  plaintiff  ;  and  even  assuming  there  was,  without 
deciding  upon  that  conflict  the  relief  claimed  by  Deokishan 
might  have  been  granted.  One  co-mortgagor  (such  as  Deo- 
kishan was)  might  redeem  the  whole  mortgage,  and  the 
plaintiffs  (who  were  equally  interested)  were  not  bound  to 
defend  the  suit.  Under  the  compromise  made  with  the  pre- 
sent defendant  by  Musammat  Ganga,  representative  of  Deo- 
kishan, all  that  the  former  acquired  was  Gaura's  life-estate. 
When  Gaura  died  that  estate  reverted  to  the  plaintiffs,  the 
reversioners  to  the  estate  of  Gaura's  husband,  Khawan  Singh. 
The  principle  of  res  judicata  did  not  apply  to  their  case.  It 
was,  therefore,  submitted  that  in  any  point  of  view  they  were 
entitled  to  redeem. 

Abdul Majid (\\\Xh  him/.  N,  CAaudri  aiud  Rakmat-ul^ah) 
for  the  respondent  submitted  that  the  rule  that  when  a  money 
bond  was  taken  the  whole  estate  did  not  pass  did  not  always 
hold  good.  If  there  was  necessity  for  the  loan,  as  it  had  been 
found  in  this  case,  the  whole  estate  would  pass,  and  not  the 
life-estate  only. 

Sarabhaiv.  Magafilal^  [»90i]  1-  L»  R.,  26  Bom.,  206,  215. 

Rodha  Kishan  \,  Janki^  1 1907 1  A.  W.  N.,  155. 

/ugal  Kishore  \.Jotctidro  Afo/tun,  [1884]  I.  L.  R.,  10  Cal.,  985. 
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As  to  resjiidicaia.  When  Deokishan  brought  his  suit 
Musammat  Gaura  had  died.  The  plaintiffs'  reversionary 
right  had  come  into  existence,  and  having  notice  of  the  suit, 
they  ought  to  have  set  up  their  right  in  order  to  defeat  Deo- 
kishan. Deokishan's  suit  further  had  not  been  brought  in 
his  capacity  of  a  co-mortgagor  but  in  that  of  a  full  owner 
of  the  property.  When  he  was  claiming  redemption  in  that 
character  the  plaintiffs  were  bound  to  defeat  his  claim  by 
putting  forward  their  right  and  the  adjudication  of  the 
conflict  was  necessary  in  order  to  give  the  proper  relief  to 
the  plaintiff,  Deokishan.  The  application  for  amendment 
presented  by  Deokishan  enlarging  his  claim  so  far  as  the 
share  of  Khawan  Singh  was  concerned  ought  to  have  been 
opposed,  and  if  they  did  not  do  so,  they  ought  to  have 
set  up  their  claim  by  way  of  defence  which  they  in  their 
character  as  plaintiffs  are  now  seeking  to  enforce.  They 
allowed  an  ex  parte  decree  to  be  passed  against  them,  and  they 
cannot  now  be  allowed  to  set  up  a  dead  claim.  An  ex  parte 
decree  may  operate  as  res  judicata.     See. 

Behari  Lalv.  Majid  Alt\  [1897]  I.  L.  R.  24  All,  138. 

Tej  Bahadur  Sapru  was  heard  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Knox,  J. — This  appeal  arises  out  of  a  suit  brought  by  the 
appellants,  to  recover  possession  of  a  half  share  in  76  bighas 
and  5  biswas  which  was  mortgaged  by  two  brothers  Sher  Singh 
and  Khawan  Singh,  in  1858.  The  plaintiffs*  allegation  is  that 
the  mortgage  debt  has  been  satisfied  by  the  usufruct.  The 
brothers  are  said  to  have  been  separate,  and  each  is  said  to  have 
mortgaged  his  half  share  of  the  property.  The  equity  of 
redemption  of  Sher  Singh  was  brought  I0  sale  in  execution  of 
a  simple  money  decree,  held  by  Deokishen,  and  was  purchased 
by  Deokishen  himself.  He  is  dead  and  is  represented  by 
his  widow  Musammat  Ganga,  respondent  No.  2.  Both  the 
mortgagors  Sher  Singh  and  Khawan  Singh  are  dead.  Khawan 
Singh  was  succeeded  by  his  widow  Musammat  Gaura  who  is 
also  dead.  The  plaintiffs  claim  as  heirs  to  Khawan  Singh. 
It  appears  that  Khawan*s  widow  Musammat  Gaura  executed 
a  simple  money  bond,  on  the  21st  of  December,  1883,  in  favour 
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of  Deokishen  for  the  sum  of  Rs.  95.  Deokishen  got  a  decree  on 
the  bond,  on  the   8th  of  March,  1887.     In  execution  of  that 
decree,  Gaura's  rights  and  interests  in  the  property  mortgaged 
were  sold,  and  bought  by  one  Ganga  Parshad.     On  the  21st 
January,  1889,  Ganga  Parshad  sold  these  rights  and  interests 
to   Ram   Chander,   brother  of  Deokishen.     On   the    17th  of 
March,   1892,  Deokishen  brought  a  suit  to  redeem  half  the 
property.     The  defendants  to  the  suit  were  (i)  the  predeces- 
sor-in-title  of  Nawab  Sir  Faiaz  Ali  Khan,  respondent  No.  i,  who 
had  by  purchase  acquired  the  rights  of  the  original  mortgagees, 
(2)  the  plaintiff's  brother  Ram  Chander,  and  (3)  the  present 
appellants,  the  heirs  of  the  mortgagors.     Ram  Chander  died 
during  the  progress  of  that  suit,  and  Deokishen,  alleging  that 
he  was  Ram  Chander's  heir,  amended  his  plaint,  and  asked  to 
redeem  the  whole  76%   bighas.     Only  the  representative  of 
respondent  No.  1  contested  the  suit.     On  the  13th  September, 
1898,  Deokishen  got  a  decree  for  redemption  of  the  whole 
property,  subject  to  the  payment  of  Rs.   1,000  to  Nawab  Sir 
Faiaz  AH  Khan.     Against  this  decree  two  appeals  were  prefer- 
red, one  by  Nawab  Sir  Faiaz  Ali  Khan,  and  the  other  by  Deo- 
kishen.    Deokishen  died  during  the  pendency  of  the  appeal, 
and  his  widow  Musammat  Ganga  was  brought  on  the  record 
as  his  legal  representative.     The  present  plaintiffs  were  not 
made  parties   to  the  appeals.     These  appeals  ended  in   a 
compromise,  and  a  decree  on  the  compromise  was  passed  on  the 
20th  of  December,  1900.     Under  the  compromise,  both  the 
appeals  were  to  be  withdrawn.     Musammat  Ganga  was  to  get 
Rs.  4,000,  and  the  decree  of  the  lower  court  for  redemption 
was  to  be  treated  as  if  it  never  existed  "  {kaladamy\    The 
court  of  first  instance   dismissed  this  suit,  finding  that  the 
debt  incurred  by  Musammat  Gaura  was  incurred  for  l^al 
necessity  and  that  the  sale  in  execution  of  the  decree  against 
her  passed  the  whole  of  Khawan  Singh's  rights.     One  of  the 
defences  to  the  suit  was  that  the  plaintiffs'  suit  was  barred  by 
the  decree  passed  in  the  suit  of  Deokishen,  instituted  on  the 
17th  of  March,   1892.     This  plea  was  over-ruled  by  the  court 
of  first  instance.     The  plaintiff's  appealed  against  the  decree 
of  that  court  dismissing  their  claim  and   the  respondents  filed 
an  objection  under  section  561  of  the  Code  of  Civil  Procedure, 
assailing  the  finding  of  the  first  court  on  the  question  of  res 
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judicata.     The  learned  Additional  Judge,  without  dealing  with  Civil. 

the  question  raised  by  the   plaintiffs*   appeal,  sustained  the  ,^ 

objection  filed  by  the  respondent  No.  i,  and  holding  that  the 
plaintiffs'  suit  was  barred  by  section   1 3  of  the  Code  of  Civil  '""^' 

Procedure,   dismissed  it.     Against  the  decree   of  the  lower    ^aiaz  Ali  Khax. 
appellate   court,   the     plaintiffs   have    preferred     the  present  Knox,  J, 

appeal.  The  first  question  we  have  to  decide  is  whether 
the  sale  in  execution  of  the  decree  on  the  simple  money 
bond,  executed  by  Musammat  Gaura,  was  a  sale  only  of 
her  life  interest  in  the  property,  or  whether  it  passed  the 
estate  of  her  deceased  husband  Khawan  Singh.  As  said 
above,  the  learned  Munsif  decided  that  the  whole  estate  passed 
by  the  sale.  In  our  opinion  that  decision  cannot  be  supported. 
When  Deokishen  lent  money  to  Musammat  Gaura  in  1883,  he 
chose  to  do  so  on  her  personal  security.  He  did  not  obtain 
from  her  any  mortgagee  of  her  husband's  property.  That  being 
so,  we  hold  that  any  decree,  which  he  obtained  on  his  simple 
money  bond,  could  only  bind  the  rights  and  interests  of  his 
debtor  on  whose  personal  security  he  had  advanced  the  mone\'. 
Musammat  Gaura  is  dead.  She  had  only  a  widow's  estate,  and 
with  her  death,  the  rights  and  interests  in  the  property  in  suit, 
purchased  in  execution  of  the  decree  against  her,  came  to  an 
end.  In  support  of  this  view,  we  may  refer  to  what  is  said  in 
paragraph  641  of  the  7th  edition  of  Mayne's  Hindu  Law  and 
to  the  case  Dhitaj  Singh  v.  Manga  Ram  (' ). 

This  disposes  of  the  first  issue  which  we  have  to  decide. 
The  jiext  question  that  arises  is  whether  the  present  suit  of 
the  plaintiffs  is  barred  by  what  took  place  in  the  suit  for 
redemption  instituted  by  Deokishen,  in  1892.  It  is  true  that 
in  that  suit  by  the  amendment  of  his  plaint,  Deokishen  claimed 
to  redeem  the  whole  property.  It  appears  that  in  that  suit 
no  iss;ie  was  framed  as  to  whether  in  point  of  fact,  Deokishen 
did  or  did  not  own  the  whole  equity  of  redemption,  and  conse- 
quently it  cannot  be  said  that  the  issue  as  to  his  owning  the 
whole  was  "heard  and  finally  decided"  by  the  court.  The 
learned  Counsel,  for  the  defendant,  however,  relies  on  explana- 
tion II  to  section  13  of  the  Code  of  Civil  Procedure,  which 
enacts  that  any  matter  which  might  and  ought  to  have  been 
made  a  ground  of  defence  in  a  former  suit  shall  be  deemed  to 
(I)  [1897J  A.  W.  N.,  67. 
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Civil.  have  been  a  matter  directly  and  substantially  in  issue  in  that 

1908  ^^^^'     ^^  ^^  have  said,  the  present  plaintiffs  did  not  appear 

to  defend  the  suit,  and  the  decree  was  passed  ex  parte  against 
v.  them.     The  present  plaintiffs  might  in  that  suit  undoubtedly 

Faiaz  Au^  Khan,    ^j^^g  raised  the  plea  that  Deokishen  was  not  the  owner  of  the 
Knox,  J,  equity  of  redemption  of  the  whole  of  the  property.     But  al- 

though they  might  have  raised  such  a  defence,  we  are  of  opinion 
that  it  was  not  incumbent  on   them  to  do  so.     It  was  not 
necessary  for  the  court  to  decide  the  issue  as  to  the  extent  of 
Deokishen's  rights  to  enable  it  to  pass  the  decree  which  it 
did.     Deokishen  admittedly  owned  a  share  in  the  equity  of 
redemption,  and  that  being  so,  he  was  entitled  to  redeem  the 
whole.     We  hold  that  this  being  so,  the  plaintiffs  as  represen- 
tatives of  one  of  the  co-mortgagors,  were  not  bound  in  the 
previous  suit  to  raise  the  issue  as  to  whether  or  not  Deokishen 
owned  the  equity  of  redemption  over  the  whole.     We  hold 
therefore  that  the  plaintiffs  are  not   precluded  by  anything 
in  the  previous  suit  from  maintaining  their  present  claim. 
We  have   already  held  on  the  first  question  that  we  have  to 
decide  that  the  property  itself  did    not  pass  at  the  sale  in 
execution  of  the  decree,  obtained  against  Musammat  Gaura, 
but  only  her  rights  and  interests.     The  plaintiffs  as  the  heirs 
of  one  of  the  original  co-mortgagors  are,  therefore,  entitled  to 
maintain  this  suit  for  redemption.     Issues  were  remitted  to 
the   lower  appellate   court   to   decide   two  questions  of  fact, 
namely,  what  was  the  amount  secured  by  the  mortgage  which 
it  is  sought  to  redeem  ;  and  next  whether  or  not  that  amount 
has  been  discharged  by  the  usufruct  of  the  property.     On 
these  issues,  the  lower  appellate  court  has  found  first  that  the 
amount  secured  by  the  mortgage  is  Rs.  425/-,  and  next  that  the 
mortgage  debt  has  long  ago  been   discharged  by  the  usufruct. 
Objections  have  been  filed  by  the  respondent.     One  objection 
is  that  on  the  finding  of  the  lower  appellate  court  that  the 
mortgage  debt  has  been  satisfied  long  ago  out  of  the  usufruct, 
the  suit  of  the  plaintiffs  is   barred   by   limitation.     This   plea 
however   was   abandoned   before  us.     Another  objection  has 
been  raised  as  to  the  finding  of  the  lower  court  in  regard  to 
the  amount  of  the  mortgage  money.     The  respondents  con- 
tend that  the  terms  of  the  wajib-ul-arz  of  1890  show  that  the 
amount   secured  bx*  the   mortgage  was  Rs.  1,000.     We  have 
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examined  this  wajib-ul-arz,  and  we  agree  with  the  construction, 

placed  on  it  by  the  lower  appellate  court.     We  set  aside  the 

decrees  of  the  courts  below  and  decree  the  plaintiffs'  claim  as 

set  forth  in  relief  (a)  of  the  plaint.     The  plaintiffs  will  have 

their  costs  here  and  in  the  courts  below.     Costs  of  this  court 

will  include  fees  on  the  higher  scale. 

This  case  was  very  ably  argued  by  the  learned  Advocates 

for  the  parties,  particularly  by  the  learned  Advocate  for  the 

appellants. 

S.  C.  C.  Appeal  decreed. 
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FULL  BENCH. 


RAMCHARAN  DAS  and  others 

versus 
GAYA  PRASAD  and  another.* 
Limitation  Avt  (XV  of  1877),  section  19,— Acknowledgment— Natural 
guardian — Computation  of  limitation — Fresh  start, 

//^/// Banerji  and  Richards,  JJ.,  (Stanley,  C.  J.,  dissenting) 
that  when  a  natural  guardian  acknowledges  a  debt,  such  acknowledg- 
ment is  by  an  *  agent  duly  authorised  in  this  behalf  within  the 
meaning  of  section  19  of  the  Limitation  Act  and  gives  a  fresh  start 
for  the  computation  of  limitation  against  the  minor. 

TiiaJi:  Singh  v.  Chhutta  Singh,  I.  L.  R.,  26  All,  598,  not  followed. 
Chinnaya  v.  Guru  nathan,  I.  L.  R.,  5  Mad.,  169  ;  Sobhanair  \ . 
'^rizamulu,  I.  L.  R.,  17  Mad.,  221  ;  Kailasaw  Ponnu,  I.  L.  R.,  18 
Mad.,  456 ;  SubruMumia,  v.  Arumuga.  I.  L.  R.,  26  Mad.,  330 : 
Annapagauda  v.  Sangadigay apa  ,  I.  L.  R.,  26  Bom.,  221  ;  Narendra 
V.  Rai  Charan,  I.  L.  R.,  29  Cal„  647;  Beti  Maharani  v.  Collector  of 
Etowah,  I.L.R.,  17  All.,  198,  Kamla  v.  Har  Sahai,  A.  W.  N.,  1888, 
187  ;  Chinnery  v.  Evans,  1 1  H.  L.  C,  115,  referred  to. 

Held  Stanley,  C.  J  ,  that  the  relation  between  a  guardian  and 
a  ward  is  not  that  of  an  agent  to  a  principal,  but  that  of  a  trustee  to  jl 
cesti  que  trust.    A  guardian  is  not  competent  to  acknowledge  a  debt 
due  from  a  minor  so  as  to  give   a    fresh    start  to  the  computation  of 
limitation. 

The  difference  between  the  manager  of  a  Hindu  family  and  a 
natural  guardian  of  a  minor  pointed  out. 

*F.    A.   137  of  1906. 
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First  appeal  from  the  decree  of  Pandit  Raj  Nath  Sahib, 
Subordinate  Judge  of  Allahabad. 

The  plaintiffs  appellants  brought  this  suit  for  the  re- 
covery of  Rs.  3,358-9-3,  the  balance  of  the  account  existing 
against  the  defendants'  father  Babu  Lai.  The  defendants 
pleaded  limitation.  The  plaintiffs  relied  on  an  acknowledg- 
ment which  they  said  was  made  by  the  mother  of  the  defend- 
ants during  their  minority  in  an  application  made  to  the 
District  Judge  for  appointment  of  a  guardian  for  the  defend- 
ants after  the  death  of  Babu  Lai.  The  Subordinate  Judge 
dismissed  the  claim  as  being  time-barred  holding  that  an 
acknowledgment  by  a  natural  guardian  was  not  one  that  was 
contemplated  by  section  19  of  the  Indian  Limitation  Act. 

The  plaintiffs  appealed. 

Stanley,  C.  J.,  and  Burkitt,  J.,  referred  it  to  a  Full 
Bench  on  24th  March,  1908.  The  case  came  on  before  three 
Judges. 

Sundar  Lai,  for  the  appellants. 

The  question  was  whether  the  natural  guardian  of  a  minor 
could  acknowledge  a  debt  so  as  to  extend  the  period  of  limita- 
tion for  the  institution  of  suit  to  recover  the  same  under 
section  19  of  Act  XV  of  1877?  The  decision  on  the  point 
turned  entirely  upon  the  interpretation  of  the  words  "  or  by 
an  agent  duly  authorised  on  this  behalf y'  occurring  in  explana- 
tion II  of  that  section.  The  Allahabad  High  Court  answered 
the  question  in  the  negative. 

Tilak  Singh  v.  Chhutta  Singh,  [1904]  I.  L.  R.,  26  AIL,  598. 

The  Bombay  High  Court  in  a  Full  Bench  case  took  a 
contrary  view.  Section  4  of  Act  XIV  of  1859,  required  the 
signature  of  the  person  against  whom  the  acknowledgment 
was  sought  to  be  used.  It  was  not  clear  whether  under  that 
section,  an  agent  of  the  minor  could  sign  the  acknowledgment 
for  him.  In  Act  IX  of  1871  and  the  present  Limitation 
Act,  all  doubt  on  this  point  was  removed  by  the  addition  of 
the  necessary  words  to  the  section. 

The  further  question  was  whether  the  term  "agent"  used  in 
the  explanation  was  limited  to  the  case  of  an  agent  appointed 
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by    a    person  sut  Juris  to  represent  him 
used  in  .such  a  limited  .sense. 

Bfti  Mtiharanis,  The  Collector  of  Etowah,  [1894]   I.    L.   R.,    17 
All,  198. 

The  Court  of  Wards  constituted  under  the  N.-W.  P.  Land 
Revenue  Act  of  1873,  was  held  to  be  an  "  agent "  within  the 
meaning  of  the  section.  The  Court  of  Wards  might  take  the 
charge  of  the  estate  of  a  disqualified  proprietor  in  spite  of  his 
protests.  It  derived  no  authority  from  the  proprietor  to  act 
on  his  behalf  but  by  virtue  of  the  provisions  of  section  206  of 
that  Act  could  acknowledge  a  debt.  Similarly  other  persons 
not  appointed  by  the  debtor  as  his  agents,  had  been  held  to  be 
"  agents  "  competent  to  acknowledge  a  debt.  They  were(n) 
the  managing  members  of  a  joint  family,  {b)  the  guardians  of 
minors  appointed  by  law,  (r)  the  natural  guardians  of  minors 
and  {d)  the  receivers  of  estates  appointed  by  the  court. 

The  powers  of  a  natural  guardian  were  as  wide  if  not  wider 
than  those  of  a  guardian  appointed  by  law. 

Maynes  Hindu  Law,  (7th  Edn.)  pp.  273  &  283. 

The  guardian  was  bound  to  pay  the  debts  due  by  his  ward 
and  was  entitlevl  to  make  part  payments  towards  the  same. 
If  it  was  his  duty  to  make  a  payment  like  this,  the  legal  con- 
sequence which  followed  out  of  .such  payment  under  section 
20  of  Act  XV  of  1877  must  follow. 

The  guardian  could  do  anything  which  was  for  the  benefit 
of  the  ward.  The  acknowledgment  in  this  case  was  for 
the  benefit  of  the  ward. 

Narendra  Nath  v.  Rai  Charan,  [1902]  I.  L  R.,  29  Cal.,  647. 
Kailasa  v.  Ponnu,  [1895]  ^'  L  R.,  18  Mad.,  456. 
Riii  Hhalli  v.  Narain  Lai  Dorgabhai,  [1902]  4  Bom.  L  R.,  812.     . 
Mayne's  Hindu  Law,  (7th  edition\  Para.  211  at  p.  273,  and  para.  218 

at  p.  283. 
thinnery  v.  Evans,  [1864]  11  H.  L.  C,  115. 

Sobha  Nadri  Appa  Rau  v  Srisamulu,  [1894]  I.  L.  R.,  17  Mad.,  221. 
Bhasker  Tatya  Shetw  Vifro  Lai,  [1893]  I.  L.  R.,  17  Bom.,  512. 
TV/  Bahadur  Saprn,  for  the  respondents. 

A  natural  guardian  of  a  minor  could  not  be  his 
agent.     The  relation  between  the  guardian  and  the  ward  was 

50 
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that  of  a  trustee  and  a  beneficiary.     No  one  could  become  the 
agent  of  another  except  by  the  will  of  that  other.     He  cited 
Blackwood's  Principal  and  Agent,  p.  34. 

It  was  obvious  that  the  minor  could  not  appoint  an  agent. 
Besides    the  most   important   words    in    Explanation   2  of 
.section  19  were  *duly  authorised  in  this  behalf.'     An  agent 
duly  authorised   in    this   behalf  must   be  a  person   having 
authority    from    his    principal    to    make    an    acknowledg- 
ment of  a  debt  within    the   meaning   of  section    19   of  the 
Limitation  Act.     This  could  not  be  said  at  all  of  a  guardian. 
It  was  not  enough  to  say  that  an   acknowledgment  by  him 
might  be  for  the  benefit  of  a  minor.     The  test  was  whether 
he  had  any  authority  to  make   an   acknowledgment.     The 
powers  of  a  natural  guardian  under  the    Hindu   Law  were  not 
larger  than  those  of  any  other  guardian. 

He  then  discussed  the  case  of  Chinnery  v.  Evans.  He 
submitted  that  there,  under  an  Irish  Statute  the  receiver  was 
found  to  make  a  payment.  He  was  not  acting  as  the  agent 
of  the  mortgagor  but  under  legislative  authority.  Similarly 
in  the  Privy  Council  case  o{  Beit  Maharani  v.  The  Collector  of 
Etawahy  the  Court  of  Wards  acted  not  as  an  agent  but  under  a 
certain  statute.  Besides  the  remarks  of  their  Lordships  of 
the  Privy  Council  were  obiter.  In  any  case,  that  case  was  no 
authority  for  holding  that  a  natural  guardian  could  be  an 
agent  within  the  meaning  of  section  19  of  the  Limitation  Act. 
He  next  submitted  that  the  cases  in  which  it  had  been  held 
that  a  manager  of  a  joint  family  could  make  a  valid  acknow- 
ledgment  stood  on  a  peculiar  footing.  There  the  interests  of 
all  were  undivided  and  identical.     He  cited  and  discussed 


Annapagauda  Sammangauda  v. 
Bom.,  221. 


Sangaaig)'apa,  [1902]   I.  L.  R.,  26 


Kailasa  Padtachi  v.  Ponnukannu  Sahi^  [1895]  I.  L  R.,  18  Mad,  456. 

Narendra  Nath  Sarkar  v.  Rai  Charan  Haldar,  [1902]  I.  L.  R.,  29 
Cal,  647. 

Baiionath  Ram  Goenki  v.  Hem  Chandra  Base,  [1906]  10  C.  W.  N.,  959. 
Blackwood's  Principal  and  Agent,  2nd  edition,  p.  34. 
IJliev  V.  Foad,  [1899]  L.  R.,  II  ch.,  107. 
/.ewtn  V.  Wtison,  [r886]  i  r  A.  C,  639. 
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VOL  v.] 

Ckhato  Ram  v.  Bilto  AH,  [1898]  I.  L.  R.,  26  Cal,  51. 
Syd'Ud'din  Hossain  v.  Lloyd,  [1883]  13  C.  L.  R,,  112. 
Wajibun  v.  Kadir  Buksh,  ri886]  I.  L.  R.,  13  Cal,  292. 
Maharana  Shri  Ranmal  v.  Vadi  Liil,  [1896J  I.  L.  R.,  20  Bom.,  61. 
Subrimania  Ayyar  v.  Arumugachetty,  [1903]  I.  L,  R.,  26  Mad.,  330. 
Chingaya  Nayudii  v.  Gurunatham  Cheiti,  [1882]  I.  L.  R.,  5  Mad.,  269. 

Sunderlaly  was  heard  in  reply. 

The  following  judgments  were  delivered. 

Stanley,  C.  J. — This  appeal  was  referred  to  a  Full  Bench 
in  consequence  of  the  conflict  of  authority  upon  the  only 
question  involved  in  it,  namely,  whether  a  natural  guardian  of 
a  minor  is  competent  to  give  an  acknowledgment  so  as  to  give 
a  fresh  start  for  limitation  within  the  meaning  of  section  19  of 
the  Limitation  Act.  This  section  runs  as  follows  : — "  If 
before  the  expiration  of  the  period  prescribed  for  a  suit  or 
application  in  respect  of  any  property  or  right,  an  acknowledg- 
ment of  liability  in  respect  of  such  property -or  right  has  been 
made  in  writing,  signed  by  the  party  against  whom  such 
property  or  right  is  claimed  or  by  some  person  through  whom 
he  derives  title  or  liability,  a  new  period  of  limitation,  accord- 
ing to  the  nature  of  the  original  liability,  shall  be  computed 
from  the  time  when  the  acknowledgment  was  so  signed." 
Explanation  {2)  to  the  section  gives  a  definition  of  the  word 
*signed*  as  used  in  the  section  as  meaning  "signed  either 
personally  or  by  an  agent  duly  authorised  in  this  behalf,''  The 
person  who  gave  the  acknowledgment  which  is  relied  on  by 
the  plaintiffs  appellants  was  Musammat  Sundar  Dei,  the 
mother  and  natural  guardian  of  the  minor  defendants.  The 
appellants  based  their  contention  mainly  on  the  ruling  of  a 
Full  Bench  of  the  Bombay  High  Court  in  the  case  oi  Annapa- 
gauda  V.  Sangadi  Gyapa  ( * ),  in  which  it  was  held  overruling  a 
decision  of  a  Bench  of  the  same  Court  in  Maharani  Shri  Ran- 
mal Singhjiv.  Vadilal  Vakhatchand  {}\  that  an  acknowledg- 
ment of  a  debt  by  a  certificated  guardian  of  an  infant,  would 
save  limitation. 

According   to  the   section   an  acknowledgment   must  be 
signed  ^it^i^x personally,  that  is,  by  the  person  liable  to  pay  the 
debt   or   by  his  agent  duly  authorised  in  that  behalf.     It  is 
(i)  [1902]  I.  L.  R.,  26  Bom..,  221.        (2)  [1895]  I.  L  R.,  20  Bom.,  61. 
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clear  that  signature  by  a  guardian  is  not  a  signature  by  the 
debtor  personally,  an  i  therefore  we  must  consider  whether 
a  natural  guardian  is  an  agent  duly  authorised  to  give  ack- 
nowledgments, within  the  meaning  of  the  section. 

Let  us  first  see  what  is  the  relationship  existing  between 
a  minor  and  his  natural  guardian.  The  Hindu  Law  vests 
the  guardianship  of  a  minor  in  the  Sovereign  ^,s  parens  patriae. 
According  to  Manu  "  The  King  shall  protect  the  inherited 
and  other  property  of  the  minor  until  he  has  returned  from  his 
teacher's  house  or  until  he  has  passed  his  minority"  (Chapter 
VIII  section  27).  The  same  is  the  law  in  En  gland.  The  King 
as  parens  patriae  is  the  guardian  of  minors.  But  from  the 
earliest  times  the  Court  of  Chancery  representing  in  the 
person  of  the  Lord  Chancellor  the  authority  of  the  Sovereign, 
exercised  jurisdiction  in  the  matter  of  the  wardship  of  infants 
and  the  care  of  their  estates.  A  similar  j urisdictio  n  is  exercised 
by  the  courts  in  this  country.  A  suit  relating  to  the  estate  or 
person  of  an  infant  and  for  his  benefit  has  the  effect  of  making 
him  a  ward  of  court,  and  the  court  acting  in  the  place  of  the 
Sovereign  may  pass  such  orders  generally  for  the  benefit  of  the 
minor  and  the  protection  of  his  property  as  it  thinks  fit. 
Necessarily  the  duty  which  vests  in  the  Sovereign  is  delegated 
to  the  minor's  relations,  and  of  these  the  father  and  next  to 
him  the  mother  is  the  natural  guardian.  Under  the  Guardian 
and  Wards'  Act,  a  guardian  stands  in  a  fiduciar>'  relation  to 
his  ward  (section  20),  and  as  regards  the  property  of  his  ward, 
he  is  bound  to  deal  therewith  as  carefully  as  a  man  of  ordi- 
nary prudence  would  deal  with  it  if  it  were  his  own  and  sub- 
ject to  the  provisions  of  the  Act,  he  may  do  all  acts  which  are 
reasonable  and  proper  for  the  realisation^ protection  or  benefit 
of  the  property.  A  natural  guardian  is  a  trustee  with  powers 
of  management  of  his  ward's  estate  and  has  as  such  very 
extensive  powers.  But  the  question  before  us  is  not,  I  think, 
one  in  which  we  have  to  determine  so  much  the  powers  of  a 
guardian  as  the  relationship  which  subsists  between  a  guardian 
and  his  ward.  Whether  in  fact  that  relationship  is,  in  any 
case,  the  relationship  of  principal  and  agent.  Unless  the 
relationship  of  principal  and  agent  subsists  between  a  natural 
guardian  and  his  ward,  it  seems  to  me  that  it  would  be  diflS- 
cult  to  hold  that  such  guardian  can  be  regarded  as  an  agent 
within  the  meaning  of  section  19  of  the  Limitation  Act 
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**  The  relation  of  guardian  and  ward, "  observed  Lord 
Romilly,  M.  R.,  in  Mathew  v.  Btise{}\  **  is  strictly  that  of  trustee 
and  cestui  que  trust,  I  look  upon  it  as  a  peculiar  relation 
of  trusteeship,  and  this  appears  from  the  case  of  the  Duke 
of  Beaufort  v.  Berty,  A  guardian  is  not  only  a  trustee  of 
the  property,  as  in  an  ordinary  case  of  trustee,  but  he  is  also 
the  guardian  of  the  person  of  the  infant,  with  many  duties  to 
perform,  such  as  to  see  to  his  education  and  maintenance." 
Then  he  quotes  Lord  Macclesfield's  words,  namely,  **  that 
guaniiansi  were  but  trustees  and  that  the  jurisdiction  of  the 
court  was  grounded  upon  the  general  power  and  jurisdiction 
which  it  had  over  all  trustees,  and  a  guardianship  is  most 
plainly  a  trust/'  The  relation  of  a  principal  and  agent  is 
different.  A  good  deal  of  the  arguments  addressed  to  us 
dealt  with  the  powers  of  guardians  and  managers  of  Hindu 
families,  and  too  little  I  think  with  the  words  of  the  Statute 
which  we  have  to  interpret.  I  take  the  word  *  agent '  and  ask 
the  elementary  question  **  who  is  an  agent?"  Story  (p.  2,  8th 
edn.)  defines  Agency  thus: — **  In  the  common  language  of  life 
he  who  being  competent  and  sui  juris  to  do  any  act  for  his 
own  benefit  or  on  his  own  account,  employes  another  to  do 
it,  is  called  the  principal,  constituent,  or  employer  ;  and  he 
who  is  thus  employed  is  called  the  agent,  attorney,  proxy,  or 
delegate  of  the  principal  constituent  or  employer.  The  rela- 
tion thus  created  between  the  parties  is  termed  an  agency. 
The  power  thus  delegated  is  called  in  law  an  authority."  The 
relation  of  agency  exists  and  can  only  exist  by  virtue  of  the 
express  or  implied  assent  of  both  principal  and  agent  except  in 
certain  cases  of  necessity  in  which  such  relation  is  imposed 
by  operation  of  law "  (Bowstead  on  Agency,  2nd  edn.  15) 
Markwick  v.  Hardingham  (*).  "  An  agent,"  to  use  the  de- 
finition contained  in  the  Indian  Contract  Act  "is  a  person 
employed  to  do  any  act  for  another,  or  to  represent  another 
in  dealings  with  third  person."  An  infant  cannot  employ  such 
an  agent  (Indian  Contract  Act,  section  123).  Except  in  a 
very  loose  sense  of  the  word  never  can  the  term  agent,  as  it 
seems  to  me,  be  applied  to  a  person  who  occupies  the  position 
of  a  trustee.  No  doubt  any  one  who  does  any  act  for  another 
may  be  described  as  agent  of  that  person.  But  strictly  speak- 
\)  [1851]  14  Beav.,  341.  ^2)  [1880]  15  Ch.D.,349. 
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ing  the  word  agent  is  used  to  denote  a  person  who  is  employed 
by  a  principal  to  act  for  him  generally  or  to  do  some  parti- 
cular act  only  and  cannot  be  properly  applied  to  a  trustee. 
The  relationship  is  not  necessarily  a  contractual  one.  Agents 
may  be  appointed  under  powers  of  attorney  or  in  writing  or 
by  word  of  mouth  to  do  acts  for  their  principals.  The  parties 
so  appointed  may  actor  not  as  they  please.  If  they  do  act 
the  relationship  between  them  and  the  principals  is  not  con- 
tractual. 

Let  me  refer  now  to  the  case  I  have  mentioned  above,  in 
which  it  was  decided  that  a  guarJian  appointed  under  the 
Guardian  and  Wards  Act  can  sign  an  acknowledgment  of 
liability  in  respect  of  a  debt  or  pay  part  of  the  principal,  so 
as  to  extend  the  period  of  limitation  against  his  ward.  The 
learned  Chief  Justice  Sir  Lawrence  Jenkins  in  his  judgment, 
quoted  the  case  of  Chinnery  v.  Evans  (^^)  as  establishing  the 
proposition  that  it  was  not  necessary  for  the  validity  of  an 
acknowledgment  by  an  agent  that  the  relationship  should  be 
contractual.  By  '  contractual  '  I  presume  he  meant  that  the 
agent  need  not  hz  actually  appointed  by  the  party  chargeable. 
In  that  case,  a  payment  made  by  a  receiver  appointed  under 
the  Irish  Statute  1 1  and  12,  George  III,  Cap.  10,  was  held  to 
be  a  payment  which  took  a  case  out  of  the  Statute  of  Limita- 
tion, 3  and  4  William  IV  Cap.  27,  which  requires  that  such 
payment  should  be  made  by  the  party  chargeable  or  his  agent. 
The  learned  Chief  Justice  also  quoted  the  passage  from  the 
judgment  of  the  Judicial  Committee  in  Beti  Mafiarani  v. 
The  Collector  of  Etawah{^\  ending  with  the  words  "It  is  difficult 
to  see  how  a  Sarbarahkar  not  being  guardian  can  be  authorised 
to  admit  a  personal  liability.  The  point  has  not  bsen  care- 
fully inquired  into,  and  in  the  absence  of  accurate  knowledge, 
their  Lordships  will  only  say  that  Raj  Kunwar's  (the  Sarbarah 
kar's)  authority  seems  very  doubtful'*  and  he  says  "  It  would 
be  straining  these  words  too  much  to  spell  out  of  them  on 
authoritative  pronouncement  that  the  guardian  of  one  under 
disability  could  be  an  agent  for  the  purposes  of  the  Limitation 
Act,  but  at  least  it  is  evident  that  such  a  proposition  did  not 
strike  their  Lordships  as  in  any  way  preposterous."  In  that 
(i)  [1864]  11  H.  L.  C.  115.  (2)  [1894]  I.  L  R.,  17  All,  198 
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case,  the  acknowledgment  relied  on  was  by  the  Court  of 
Wards  exercising  jurisdiction  under  the  North-VVestern  Pro- 
vinces Land  Revenue  Act  of  1873.  Section  203  of  that  Act 
defines  the  Court's  power  thus  :— "  The  Court  of  Wards  shall 
have  power  to  give  such  leases  or  farms  of  the  whole  or  any 
part  of  the  property  under  its  charge  and  to  mortgage  or  sell 
any  part  of  such  property  and  to  do  all  such  other  acts  as  it 
may  judge  to  be  most  for  the  benefit  of  the  property,  and 
the  advantage  of  the  disqualified  holder^  The  learned  Chief 
Justice  in  his  judgment  observes  "  There  is  nothing  in  the  Act 
which  coul  1  constitute  the  Court  of  Wards  the  person  against 
whom  the  debt  was  claimed  ;  therefore  it  is  only  as  the  agent 
for  Raj  Kunwar  duly  authorised  in  that  behalf  that  it  could 
have  signed  the  acknowledgment  of  the  debt.  The  Court's 
agency  was  manifestly  not  contractual,  so  that  we  have  in 
this  case  a  further  warrant  for  considering  (notwithstanding 
the  decisions  to  the  contrary)  whether  a  guardian  can  be 
his  ward's  agent  for  the  purpose  of  making  a  payment  that 
will  attract  the  consequences  prescribed  in  section  20."  I 
may,  here,  point  out  that  the  Court  of  Wards,  as  the  Receiver 
in  Chinnery  v.  Evans,  is  the  creature  of  the  Legislature  and 
derives  its  authority  by  Statute.  With  due  deference  to  the 
learned  Chief  Justice,  I  am  wholly  unable  to  agree  with  him 
that  the  Court  of  Wards  was,  in  any  sense,  the  agent  of  Raj 
Kunwar.  It  acted  under  the  authority  of  the  Legislature 
and  not  under  the  authority  of  Raj  Kunwar  or  anybody  else. 
It  may  be  that  Raj  Kunwar  is  a  clerical  error  and  that  the 
ward  Pirthi  and  not  Raj  Kunwar  was  intended.  Then  ad- 
verting to  the  question  whether  a  guardian  can  be  his  ward's 
agent,  he  says  *'  In  my  opinion,  he  can  be  such  an  agent,  if  it 
can  be  said  he  is  '*  duly  authorised  in  that  behalf,"  and  he  is 
"duly  authorised  in  that  behalf,"  if  as  between  himself  and 
his  ward  he  has  a  right  to  make  the  particular  payment.  To 
determine  this  right,  we  must  Io:)k  to  the  Guardians  and 
Wards  Act.  It  is  provided  by  the  27th  section  of  that  Act 
that  "  A  guardian  of  the  property  of  a  ward  is  bound  to 
deal  therewith  as  carefully  as  a  man  of  ordinary  prudence 
would  deal  with  it,  if  it  were  his  own,  and  subject  to  the  pro- 
visions of  this  chapter  he  may  do  all  acts  which  are  reason- 
able and  proper  for  the    realization,  protection   and  benefit  of 
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the  property.'  Therefore  in  each  ca.se,  it  must  be  seen  whe- 
ther the  particular  payment  answers  this  description.  If  on 
the  facts  it  appears  that  it  does  then  as  to  that  payment  the 
guardian  is  an  agent  of  the  minor  duly  authorised  in  that  be- 
half, otherwise  he  is  not."  Then  coming  to  the  question  whe- 
ther a  guardian*s  signature  to  an  acknowledgment  has  any  oper- 
ation, under  section,  19  of  the  Limitation  Act,  holding  that  Beti 
Maharanrs  case  was  of  special  value,  as  it  was  there  evidently 
thought  that  the  Court  of  Wards  could  give  an  acknowledg- 
ment, by  parity  of  reasoning  he  came  to  the  conclusion  that 
**a  guardian  can  sign  an  acknowledgment  for  the  purposes  of 
.section  19  of  the  Guardians  and  Wards  Act/'  subject  to  the 
qualification  that  in  each  case  it  must  be  shown  that  the 
guardian  complied  with  the  conditions  of  section  27  of 
the  Guardians  and  Wards  Act,  and  that  in  each  ca.se  the 
guardian's  act  was  for  the  protection  and  benefit  of  the  ward's 
property. 

Now  the  suit  of  Chinnery  and  Evans  aro.se  under  the 
Statute  of  Limitation,  3  and  4  William  IV,  Cap.  27,  which 
requires  that  a  payment  in  order  to  take  a  case  out  of  the 
Statute  must  be  made  by  the  party  chargeable  or  his  agent, 
and  the  que.stion  was  whether  in  that  case,  the  payment  was 
.so  made.  The  payment  was  made  by  a  receiver,  appointed 
under  the  Irish  Statute  1 1  and  12,  George  III,  Cap.  10,  which 
enacted  that  in  all  cases  when  one  and  a  half  years  interest  shall 
be  due,  the  Court  of  Equity  upon  application  in  the  manner 
hereinafter  mentioned,  shall  appoint  a  receiver  to  receive  such 
parts  of  the  rents  of  the  mortgaged  premises  as  shall  be  suf- 
ficient to  pay  such  arrears  of  interest,  and  also  the  accruing 
interest  of  the  .said  mortgage  money,  from  time  to  time,  one 
half  year  when  the  other  shall  become  due,  until  the  whole  of 
such  intere.st  due  on  the  mortgage  shall  be  discharged."  The 
contest  in  that  case  was  whose  agent  the  receiver  was,  and  it 
was  held  that  the  receiver  was  the  a^ent  of  the  mortgagor, 
and  that  any  payment  made  by  him  in  pursuance  of  the  order 
is  payment  in  law  by  the  legal  agent  of  the  person  liable  to 
pay.  By  the  act  of  the  Legislature  the  receiver  was  appointed 
the  agent  of  the  mortgagor  for  the  purix)se  of  paying  interest. 
We  get  little  help  from  this  case.  The  learned  Chief  Justice 
indeed  onlv  relied  on  it    as  e.stablishing  that  the  relation  of  a 
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principal  and  his  agent,  who   gives  an  acknowledgment  of  a 
debt  by  the  principal,  need  not  be  contractual.     As  I  have  al- 
ready pointed  out  the  relation  of  principal  and  agent  is  not 
necessarily  contractual ;  a  pe  rson  to  take  a  common  illustration 
may  be  appointed  by  power  of  attorney  to  do  an  act  for  another 
-and  no  contractual  relationship  arises.     The  receiver  was  by 
the  act  of  the  Legislature  appointed  agent  of  the  mortgagor  to 
make    payments  of  interest  and  therefore  the    payment  was 
binding    on  the  mortgagor.     There  is  no  enactment  of  the 
Legislature  that  a  guardian,  whether  a  natural  or  a  certificated 
guardian,  shall  be  such  agent.     In  the  case  of  a  certificated 
guardian  the  Legislature   empowers  such  guardian  to  do  such 
acts  as  are  reasonable  and  proper  for  the  realisation,  protection 
or  benefit  of  the  property  of  his  ward.      It  does  not  prescribe 
that  he  shall  be  his  ward's  agent  for  any  purpose.     He  acts  as 
trustee  not  as  agent.      Then   the  learned  Chief  Justice  holds 
that  a  guardian  has  au  thority  to  give  an  acknowledgment  not 
in  all  cases  but  only  in  cases  in  which  it  is  shown  that  his  act 
was  for  the   protection  and    benefit  of  the  ward's  property. 
According  to  this  view  the  guardia  n  is  not  the  duly  authorised 
agent  to  give    an    acknowledgment    on  behalf  of  an  infant 
unless   it  can  be  shown  by  the  party  who  relies  on  the  acknow- 
ledg  ment  that  the   guardian's  act  was  for  the  protection  and 
benefit  of  the  ward's  property.     As  to  the  authority  of  the 
Court  of  Wards   to  give  an    acknowledgment,  the  learned 
Chief  Justice   was  of  opinion  that  the  Judicial  Committee  con- 
sidered that  an    acknowledgment  by  the  Court  of  Wards  would 
operate  under  section  19  and  he  seemed  to  think  that  there 
was  a  close  analogy  between  the  case  af  a  guardian  appointed 
under  the  Guardians  and  Wards  Act  and  the  Court  of  Wards. 
I  confess   that  I  am  unable  to  see  that  there  is  any  such  ana- 
logy.    The   Court  of  Wards  is  created  by  Statute  and  it  per- 
forms as  it  seems  to  me,  the  duties  of  the  Sovereign  as  parens 
patriiB  and  has  very  large  powers  under  the  North- Western 
Provinces  and   Oudh  Court  of  Wards  Act,  III  of  1899,  which 
superseded  the  earlier  Act  to  which  the  learned  Chief  Justice 
referred,  namely,  the  North -Western  Provinces  Land  Revenue 
Act  of  1873  as  it  also  had  under  the  repealed   Act.     Section 
35  of  the  latter  Act  provides  that  **  the    Court  of  Wards  can 
mortgage  or  sell  the  whole  or  any  part  of  the  property,  under 
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its  superintenJence  and  may  give  leases  and  may  generally 
pass  such  orders  and  do  such  acts  not  inconsistent  with  the 
provisions  of  this  or  any  other  Act  for  the  time  being  in  force 
as  it  may  jidge  to  be  for  the  advantage  of  the  ward  or  for  the 
benefit  of  th".  prjpsrtyy     In  the  earlier   Act   likewise    under 
section  203  the  Court  was  empowered  to  do   "  all  such  other 
acts  as  it  may  judge  to  ba  most  for  the  benefit  of  the  property 
andyj?r  ihe  advantage  of  the  disqualified  proprietors''     In  both 
these  Acts  very  wide  p^A^ari  are  given  not    merely  for  the 
benefit  of  the  proparty  of  the  ward  but  also  for  his  advantage. 
In  the  case  of  the  Guardian  and  Wards  Act  these  wide  powers 
are  not  given  to  a  guar.lian.     Section  27  of  it  only  gives  power 
to  a  guardiaii  of  the  property  to  do  all  acts  "  which  are  reason- 
able and  proper  for  the  realization^  protection^  or  benefit  of  the 
property,''     It  is   hard  to  see  h3vv  the  acknowledgment  of  a 
debt  can  be  regarded  as  an  act  done  for  the  protection  or 
benefit  of  property.     Then  it  is  to  be  remembered  that  the 
powers  of  the  Court  of  War  .is  are  conferred  by  the  Legisla- 
ture and  not  by  the  proprietor  whose  estate  is  under  its  man- 
agement.    It  seems  to    me  therefore  that  the  case  of  Beti 
Maharani  and  the  Collector  of  Etawah  throws  but  little  light 
on  the  question  before  us.     Then  the  learned  Advocate  for  the 
appellants  relied  upon  the  large  powers  which  the  manager  of 
a  joint  Hindu  family  possesses  in  regard  to  the  management 
of  the  estate  of  the  joint  family  and  the  payment  of  debts.     It 
appears  to  me  that  there  is  no  close  analogy  between  the  case  of 
such  a  manager  and  that  of  a  natural  guardian  of  a  minor.     The 
powers  of  a  manager  of  a  joint  Hindu  family  are  based  on  the 
.oneness  or  unity  of  the  family.     The  manager  represents  the 
common  interests  of  the  family  which  is  regarded  as  a  corpo- 
ration, union  and  undivided  interests  being  the  rule.     But  such 
a  manager  is  not  an  agent  for  the  other  members  of  the  family. 
Their  Lordships  of  the  Privy  Council  thus  defined  his  position 
recently  "  Such  a  person  is  not  the  agent  of  the  members  of 
the  family  so  as  to  make  them  liable  to  be  sued  as  if  they 
were  the  principals  of  the  manager.     The  relation  of  such 
persons  is  not  that  of  principal  or  agent  or  of  partners ;  it  is 
much  more  like  that  of  trustee  and  cestui  que  trusf\  Aunamalai 
Chetty  V.  Murugasa  Chetty"'  (*). 

(1)   L.  R.  30  I.  A.,  at  p.  228. 
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Now  I  have  shown  that  the  relation  subsisting  between  a 
gnardian  and  his  ward  is  not  that  of  principal  and  agent  but  that 
of  trustee  and  cestui  que  trust)  that  an  agency  can  only  exist  by 
virtue  of  the  express  or  implie  J  assent  of  both  principal  and 
agent,  except  in  certain  cases  of  necessity,  and  that  an  infant 
can  not  appoint  an  agent.  What  the  powers  of  a  guardian 
generally  are  is,  I  think,  beside  the  question  when  we  are  called 
upon  to  interpret  the  meaning  of  a  section  such  as  section 
19  of  the  Limitation  Act.  The  section  gives  a  new  starting 
point  for  limitation  in  a  case  where  an  acknowledgment  of 
liability  has  been  made  in  writing,  signed  by  the  party  against 
whom  property  or  a  right  is  claimed,  and  the  won!  signed  is  de- 
fined as  meaning  either  personally  or  by  an  agent  duly  authorised 
in  this  behalf.  It  is  obvious,  as  I  have  said,  that  signature  by 
a  guardian  is  not  a  personal  signature  by  his  ward,  and  therefore 
the  question  which  we  have  to  determine  is  whether  a  guar- 
dian is  an  **  agent  duly  authorised  in  this  behalf,**  that  is  to  give 
an  acknowledgment.  It  seems  to  me  that  we  must  interpret 
agent  in  this  section  in  its  ordinary  sense,  that  is,  as  a  person 
employed  by  a  competent  person  to  give  the  acknowledgment. 

In  articles  89  and  90  of  the  second  schedule  to  the  Limita- 
tion Act,  we  find  that  the  word  used  in  its  ordinary  sense,  and 
it  is  to  be  presumed  that  the  same  meaning  was  intended  for 
it  in  every  part  of  the  Act.  A  guardian  is  not  employed  by 
his  ward,  and  he  has  not  up  to  the  present  at  least  been  consti- 
tuted by  the  Legislature  his  ward's  agent.  Then  an  agent 
must  be  authorised  to  give  the  acknowledgment.  The  ward 
not  bsing  competent  to  appoint  an  agent  can  not  give  any 
such  authority.  A  guardian,  therefore,  can  not,  I  think,  be  an 
agent  within  the  purview  of  the  section.  In  this  case, 
M usammat  Sundar  Dei,  the  mother  and  natural  guardian  of 
the  minors,  did  not  purport  to  give  the  acknowledgment  as 
their  agent  but  as  their  guardian,  and  as  such  guardian,  I  am 
of  opinion,  she  had  no  authority  to  give  the  acknowledgment. 
She  was  not  an  agent  duly  authorised  to  give  it. 

But  it  is  said  that  a  minor  may  suffer  grave  injury  if  it 
be  the  case  that  his  natural  guardian  can  not  give  an 
acknowledgment  of  a  debt  that  creditors  will  be  compelled 
to  take  le^al  proce2 lings  to  enforce  their  rights  to  the 
detriment  of  th^  min  )r  and  his  property.     I  do  not  apprehend 
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that  any   such   serious  consequences  would   arise.     In  any 
case  of  difficulty  or  doubt  it  is  always  open  to  the  guardian 
of  a  minor  to  place  the  minor  under  the  protection  of  the 
court,  and    I    am   disposed   to   think   that   in   the  majority 
of  cases,  the  intervention  of  the  court  would  be  not  only  desir- 
able but  in  the  highest  degree  for  the  interests  of  minors.    If  a 
creditor  is  forced  to  take  legal  proceedings  for  the  recovery  of 
a  debt  then  upon  the  institution  of  a  suit,  the  minor  becomes  a 
ward  of  Court  and  the  Court  when  satisfied  that  the  debt  is  bona 
fide  and  is  owing  can  pass  such  orders  for  the  payment  of  it 
as  it  thinks  fit,  and  protect  the  minor's   property  so  far  as 
possible.    It  would  be  not  unattended  with  danger  to  recognise 
a  right  in   a   Hindu   mother  as   guardian  of  her  infant  sons 
to  give  acknowledgments  of  debts.     A   Hindu   lady  is  as  a 
xw\^ pardanashin  and  unacquainted  with  business,  and  so  quite 
incapable  independently  of  others  to  protect  the  property  of 
her  minor  sons.     On  whichever  side,  however,  the  weight  of 
convenience  lies,  we  are  bound  by  the  express  words  of  the 
Statute  and  I  see  no  reason  to  resile  from  the  view  which 
was  expressed  by  my  brother  Burkitt  and  myself  in  the  case 
of   Tilak  Stn^h  v.  Chhattar  Singh  {}\     I   would,  therefore, 
dismiss  the  plaintiflV  suit. 

Banerji,  J. — This  appeal  arises  in  a  suit  brought  by  the 
plaintiffs  appellants  to  recover  money  alleged  to  be  due  to 
them  by  Babu  Lai,  the  deceased  father  of  the  defendants  who 
are  minors.  It  is  stated  that  the  dealings  between  the  plain- 
tiffs and  Babu  Lai  continued  till  the  9th  of  February,  1900. 
As  the  present  suit  was  instituted  on  the  4th  of  August,  1905, 
it  was  on  the  face  of  it  beyond  time.  The  plaintiffs,  however, 
invoke  in  aid  certain  payments  and  acknowledgments  made 
after  the  death  of  Babu  Lai,  in  order  to  take  the  case  out  of 
the  operation  of  the  statute  of  limitation,  and  the  question 
before  us  is  whether  those  payments,  and  acknowledgments 
save  the  operation  of  limitation. 

It  appears  that  after  the  death  of  Babu  Lai,  Musammat  Sun- 
dar  Dei,  the  mother  of  the  minor  defendants,  applied  to  the  Dis- 
trict Judge  of  Allahabad,  for  a  certificate  of  guardianship.  Her 
application  was  granted  on  condition  of  her  furnishing  secu- 
rity. As  .security  was  not  furnished,  no  certificate  was  issued. 
(I)  [1904]!.  L  R.,  26  All.,  598. 
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Meanwhile  the  court  permitted  Sundar  Dei  to  sell  the  stock  in 
trade  of  a  shop  which  Babu  Lai  used  to  carry  on  in  his 
life-time,  and  the  proceeds  of  the  sale  were  deposited  by  her  in 
court.  A  part  of  these  proceeds  was  paid,  under  the  orders  of 
the  court,  to  the  plaintiffs  on  the  30th  of  September,  1902. 
Musammat  Sundar  Dei,  as  guardian  of  the  minors,  also 
acknowledged  liability  for  the  debt  due  to  the  plaintiffs.  The 
plaintiffs  rely  upon  this  payment  by  the  court  and  the 
acknowledgments  made  by  Sundar  Dei. 

As  for  the  payment,  it  can  not,  in  my  opinion,  be  of  any 
avail  to  the  plaintiffs.  It  was  not  a  payment  of  interest  as 
such  within  thj  meaning  of  the  first  paragraph  of  section 
20  of  the  Indian  Limitation  Act,  and  even  if  it  was  a  payment 
of  a  part  of  the  debt  by  the  debtors  or  their  agent  duly 
authorised  in  that  behalf  the  fact  of  the  pay  ment  does  not 
appear  in  the  hand-writing  of  the  person  making  it.  It  is  mani- 
fest from  the  provisions  of  the  section  that  the  part  payment 
must  appear  in  the  hand-writing  of  the  debtor  or  his  authoris- 
ed agent.  In  the  present  case,  the  payment  appears  in  the 
hand-writing  of  the  District  Judge,  who  was  certainly  not  the 
agent  of  the  defendants. 

Inhere  remains  the  question  of  the  acknowledgments  made 
by  Sundar  Dei.  If  they  are  valid  acknowledgments  within  the 
meaning  of  section  19,  the  claim  is  not  time  barred.  A ; 
Sundar  Dei  did  not  obtain  a  certificate  of  guardianship,  she 
must  be  deemed  to  have  acted  as  the  natural  guardian  of  the 
minors.  The  question  then  arises  whether  an  acknowledgment 
by  the  natural  guardian  of  a  minor  is  a  sufficient  acknowledg- 
ment within  the  purview  of  section  19,  and  this  is  the  main 
question  to  be  determined  in  this  case.  The  course  of  rulings 
on  the  point  is  not  uniform  and  the  question  is  not  free  from 
difficulty.  The  legislature  proposes  to  solve  the  difficulty  by 
an  amendment  of  the  Limitation  Act,  and  by  declaring  such 
acknowledgments  to  be  valid.  The  determination  of  the 
question  before  us  is  therefore  necessary  only  for  the  pur- 
poses of  the  present  case  and  of  cases  similar  to  it  After 
giving  the  matter  my  best  consideration,  I  am  of  opinion 
that  an  acknowledgment  by  the  natural  guardian  of  a 
minor  acting  within  scope  of  his  authority  as  guardian,  is 
An   acknowledgment  within  the  purview  of  section   19,   and 
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saves  the  operation  of  limitation.  Under  that  section,  the 
acknowledgment  must  be  made  in  writing  and  signed  by 
the  party  against  whom  any  property  or  right  is  claimed 
"either  personally  or  by  an  agent  duly  authorised  in  this 
behalf."  Is  a  natural  guardian  an  agent  duly  authorised 
within  the  meaning  of  the  section?  It  is  contended  that  an 
agent  must  bs  appointed  by  the  principal  an  1  as  a  minor  can 
not  appoint  an  agent,  an  acknowledgment  of  liability  can  not 
be  made  on  behalf  of  a  minor.  I  am  unable  to  agree  with 
this  contention.  There  may  be  an  agent  by  operation  of  law. 
An  agent  has  baen  vlefiaed  to  ba  a  person  having  express  or 
implied  authority  to  represent  or  act  on  behalf  of  another 
person  "  and  ''  the  relationship  of  principal  and  agent  may  arise 
( a  )  by  express  appointment  by  the  principal  ;  (  b  )  by 
implication  of  law  from  the  situation  of  the  parties  "  (  Bows- 
tead*s  Digest  of  the  Law  of  Agency,  pp.  i  and  1 1  ).  That 
it  is  not  necessary  that  an  agent  must  be  appointed  by  the 
principal  is  manifest  from  the  fact  that  a  receiver,  an  executor, 
the  manager  of  the  Court  of  Wards  and  the  manager  of  a 
joint  family  can  be  regarded  as  agents.  And  it  has  been 
held  that  tliese  persons  are  competent  to  make  part  payment 
or  to  acknowledge  a  debt  which  woul  i  bind  a  minor  or  a 
ward  or  the  estate  in  charge  of  the  receiver  or  executor.  In 
Chinnery  v.  Evans  (*),  it  was  held  that  payment  by  a  receiver 
in  charge  of  the  estate  of  a  mortgagor  i^  ".  payment  in  law  by 
the  legal  agent  of  the  person  liable  to  pay."  In  Beti  Maharani 
V.  The  Collector  of  Etawah  (»;,  their  Lordships  of  the  Privy 
Council  were  of  opinion  that  an  acknowledgment  by  the  Court 
of  Wards  saves  limitation.  They  observe  '*  If  there  has  been 
a  valid  acknowledgment  by  Ajudhia  and  also  by  the  Court  of 
Wards  as  contended,  the  right  of  suit  is  saved  "  Further  on 
they  say:  "It  is  difficult  to  see  how  a  sarbarahkar,  not  being 
guardian,  can  be  authorized  to  admit  a  personal  liability"  and 
they  hold  that  the  act  of  the  Court  of  Wards  would  bind  the 
ward  (p.  208).  The  Court  of  Wards  not  being  the  party  liable 
for  the  debt,  an  acknowledgment  of  debt  by  it,  such  as  saves 
limitation,  can  only  be  an  acknowledgment  as  agent  of  the 
ward.     This  Court  has  held  in  Kamla  Knot  v.  Har  Sahai  {}\ 

^\)    [1864]  n  H.  L.  C,  115.  ^2)    [1894]  I.  L.  R.,  17  All..  198. 

<3)    [1888]  W.  X.,   p.  187. 
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that  an  acknowledgment  by  the  Court  of  Wards  gives  a  fresh 

start  for  the  computation  of  limitation It  has  also 

been  held  that  the  manager  of  a  joint  Hindu  family  can  valid- 
ly acknowledge  debts  on  behalf  of  minor  members  of  the 
family.  As  under  section  21  of  the  Limitation  Act,  an  acknow- 
ledgment by  one  of  several  partners  does  not  save  limitation 
against  another ;  an  acknowledgment  by  the  manager  of  a  joint 
Hindu  family  cannot  be  regarded  as  an  acknowledgment  by  a 
partner,  and  can  only  be  deemed  to  be  an  acknowledgment  by 
an  agent.  The  manager  of  a  joint  Hindu  family  is  no  doubt  some 
thing  more  than  a  mere  agent  but  for  the  purposes  of  an  ack- 
nowledgment under  the  Limitation  Act,  his  act  can  only  be 
that  of  an  agent.  It  is  clear  that  the  persons  referred  to  above 
none  of  whom  were  appointed  by  the  party  liable  for  the  debt, 
may  still  be  his  agent  by  operation  of  law.  The  natural  guar- 
dian of  a  Hindu  minor  may  do  all  acts  which  the  minor  him- 
self could  have  done  if  he  were  of  full  age,  and  the  acts  of  the 
guardians  would  be  binding  on  the  minor,  if  they  are  for  his 
benefit  and  advantage.  A  guardian  is  competent  to  sell  and 
mortgage  the  minor's  property,  if  it  is  necessary  to  do  so  in  the 
interests  of  the  minor.  The  powers  of  a  guardian  under  the 
Guardians  and  Wards  Act  are  similar  and  so  are  the  powers 
of  the  Court  of  Wards.  It  is  surely  the  duty  of  the  guardian, 
as  of  the  Court  of  Wards  to  discharge  the  debts  of  the  ward 
with  the  income  of  his  estate  in  whole  or  in  part  or  to  pay  in- 
terests as  such  in  order  to  keep  down  the  debt.  If  the  guar- 
dian pays  interest  or  makes  part  payment,  he  does  so  in  the  in- 
terests of  the  mii>or,  and  such  payments  are  binding  on  the 
minor.  If  the  payment  appears  in  the  'hand-writing  of  the 
guardian,  it  would,  in  my  opinion,  save  the  operation  of  limit- 
ation under  section  20  of  the  Limitation  Act,  the  payment  be- 
ing one  by  an  agent  authorized  to  make  it  on  the  minor's  be- 
half If  the  guardian  can  make  part  payments,  he  can  also 
acknowledge  a  debt  not  already  time  barred,  if  it  is  in  the  in- 
terests of  the  minor  to  do  so.  As  the  guardian  is  not  the  party 
liable,  he  makes  part  payment  or  acknowledgment  on  behalf 
of  his  ward,  and  therefore  as  his  agent  and  when  such  pay- 
ment or  acknowledgment  is  made  for  the  benefit  of  the  minor, 
the  guardian  acts  within  the  scope  of  his  authority,  and  acts 
as  an  agent  duly  authorized  in  this  behalf     1  am  unable  to  see 
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any  distinction  in  principle  between  a  part  payment  by  a  guar- 
dian and  the  acknowledgment  of  a  debt  by  him.  In  my  judg- 
ment, when  a  guardian  acting  within  the  scope  of  his  authority 
and  for  the  benefit  of  a  minor  makes  part  payment  of  a  debt 
or  acknowledges  a  debt,  the  part  payment  or  acknowledgment 
is  by  an  agent  duly  authorized  in  this  behalf  and  gives  a  fresh 
start  for  the  computation  of  limitation.  The  weight  of  authori- 
ty is  in  favour  of  this  view.  \v\  Chtnnaga  Naydu  w  Guruna- 
tham  ChetU{^y\\,  was  held  by  a  Full  Bench  of  the  Madras  High 
Court  that  the  manager  of  a  Hindu  family  has  the  same  author- 
ity to  acknowledge  as  he  has  to  create  a  debt  and  this,  as  I 
have  shown  above,  he  can  do  as  agent  of  the  other  members 
of  the  family  and  not  as  partner. 

In  Sobhandri  Appa  Rau  v.  Srhamulu  (^),  a  bench  of  the 
same  Court  presided  over  by  MUTTUSWAMI  Ayyar,  J.,  held 
that  a  guardian  has  authority  to  acknowledge  a  debt  on  behalf 
of  the  minor.  In  Kailasa  Padiachi  v.  Ponnu  Kannu  (^).  the 
same  learned  Judge  expressed  the  opinion  that  "  a  guardian 
is  legally  competent,  in  the  ordinary  course  of  management 
either  to  acknowledge  a  debt  due  by  his  or  her  warJ  or  to 
make  a  part  payment  or  to  pay  interest.  A  similar  view  was 
held  by  SiR  Arnold  White,  C.  J.,  and  Bknsox,  J.  in 
Subramania  Ayyar  v.  Arumuga  Chetty  (*). 

A  full  Bench  of  the  Bombay  High  Court  held  in  Anuappa- 
gauda  V.  Sangadi^apa  (*),  that  a  guardian  appointed  under 
the  Guardians  and  Wards  Act  can  sign  an  acknowledgment  of 
liability  provided  it  be  shown  that  the  guardian's  act  was  for 
the  protection  or  benefit  of  the  ward's  property.  An  earlier 
ruling  to  the  contrary  was  overruled. 

The  Calcutta  High  Court  in  two  cases  held    the   contrary 
view   but   in  the   recent   case  of  Narendra  Nath  Sarkar  v. 
Rai  Charati  Haldar{^\  Rampini,  and  Pratt,  J  J.,  held  that  a 
guardian   of  a   minor   is  an   agent   duly    authorized    to  pay 
interest  upon  a  debt   due  by   the   minor.     It   is   difficult   to 
follow   the   reasoning   by    which   the  learned  Judges  distin- 
guished the  case  of  part  payment  from    that   of  an   acknow- 
ledgment in  the  case  of  a  guardian.  If  a  guardian  is  the  minor's 
authorized  agent  in  the  one  case,  he  must  be  so  in  the  other. 
(I)  [1882]  I.  L.  R.,  5  Mad.,  169.        (z)  [1894]  I.  L.  R.,  17  Mad.,  221. 
(3)  ['895]  I.  L.  R..  18  Mad.,  456.       ^4)  [1903]  I.  L.  R.,  26  Mad.,  33a 
(5)  r»902]  I.  L.  R.,  26  Bom.,  221.       .6)  [1902]  I.  L.  R.,  29  Cal.,  647. 
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The  only  case  in  this  Court  which  is  against  the  appellant's 
contention  is  that  of  Tilak  Stngk  v.  Chattar  Singh  (J\  in  which 
it  was  held  that  part  payment  by  the  mother  and  natural 
guardian  of  a  minor  is  not  a  payment  by  an  agent  within  the 
meaning  of  section  20  of  the  Limitation  Act.  With  great 
respect  for  the  learned  Judges  who  decided  that  case,  I  am 
unable  to  agree  with  them. 

That  an  acknowledgment  of  a  debt  by  a  guardian  may  be  for 
the   benefit    and    advantage   of  a   minor    can   admit   of  no 
doubt.     The   present   case  is  an  instance  in    point.     Had  the 
mother  of  the  defendants  not  acknowledged  the  debt  due  to 
the   plaintiffs,   the  property  of  the  minors  would  at  once  have 
been  sold,  whereas,  as  the  petition  of  Sundar  Dei,  dated   4th 
September,  1902,  shows  a  portion  of  the  interest  was  remitted, 
and  the  minors  were  said  to  have  benefited  to    the  extent  of 
Rs  1 44 1 -7-0.     This  benefit  the  minors  would  not  have  obtained 
save  for  the  action  taken  by  their  mother  and  guardian.     It  is 
difficult   to   see  how  this  benefit  could  be  attained  by  obtain- 
ing a  certificate  of  guardianship,  and  placing  the  minors  under 
the  protection  of  the  court.     In  the  present  case,  Sundar   Dei 
did  apply  for  a  certificate  of  guardianship,  but  she  was  unable 
to  furnish  security  as  required  by  the  court,  and  therefore  the 
minors  could  not  be  placed  under  the  protection  of  the  court. 
Upon  the  evidence  on  the  record,  I  am  of  opinion  that  the  ack- 
nowledgment of  the  debt  due  to  the  plaintiffs  by    the   mother 
and  guardian  of  the  minor  defendants   was   for   their  benefit, 
and   it   was  not  even  hinted  in  the  argument  before  us  that  it 
was  not  so.     No  useful  purpose  would  therefore  be  served  by 
asking  the  court  below  to  find  whether  the  acknowledgment, 
was  beneficial  to  the  interests  of  the  minor.     In  my  judgment 
the  acknowledgment  made  by  Sundar  Dei  saves  the  operation 
of  limitation  under  section  19  of  the  Limitation   Act,  and  the 
court  below  was  wrong  in  dismissing  the  suit  on  the  ground  of 
limitation.     I  would,  therefore,  allow    the   appeal,  and  setting 
aside   the  decree   of  the  court  below  remand  the  case  to  that 
court  under  section  362  of  the   Code   of  Civil    Procedure,  for 
trial  of  the  other  issues  raised  by  the  defendants. 

Richards,  J. — This    was    a   suit    to    recover    a-sum    of 

(7)    [1904I  I.  1-.  R.,  26  All.,  598. 
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fts.  3,358-9-3  against  the  minor  defendants,  as  heirs  and 
representatives  of  one  Babu  Lai,  deceased.  The  facts  are 
not  disputed  and  are  shortly  as  follows  : — 

The  plaintiffs  advanced  to  Babu  Lai,  the  father  of  the  de- 
fendants, a  sum  of  Rs  35,662-4-3  bearing  interest  at  the  rate  of 
8  annas  per  cent  per  mensem.  During  his  life-time,  Babu  Lai 
paid  up  Rs  32,350-8-0,  leaving  Rs  4,221-8-0,  still  due  for  princi- 
pal and  interest.  At  his  death,  Babu  Lai  was  possessed  of  a  con- 
siderable amount  of  property  and  he  died  on  the  5th  of  March, 
1906,  leaving  his  minor  sons  the  defendants  and  his  widow 
Musammat  Sundar  Dei  him  surviving.  The  minor  defendants 
became  entitled  to  the  property  left  by  Babu  Lai  as  his  heirs. 
The  decree  claimed  is  only  against  the  assets  of  the  deceased 
in  the  hands  of  the  minor  defendants.  The  pi  aintiffs  do  not 
seek  to  make  the  minor  defendants  personally  liable.  Musam- 
mat Sundar  Dei  applied  for  a  certificate  of  guardianship  of 
the  minors  and  her  application  was  granted  by  the  District 
Judge  of  Allahabad,  but  subject  to  a  condition  that  she  would 
give  security  for  the  due  administration  of  the  property  of  the 
minors.  Musammat  Sundar  Dei  was  never  able  to  fulfil  the 
condition  as  to  security  with  the  result  that  her  appointment 
fell  through,  and  we  must  regard  her  as  simply  the  natural 
guardian  of  the  minors. 

Meantime  efforts  were  being  made  to  arrange  the  debts 
due  to  the  plaintiffs  and  others.  Musammat  Sundar  Dei  pre- 
sented a  petition  to  the  Diistrict  Judge  clearly  admitting  the 
debt.  Babu  Lai  had  carried  on  a  shop  business  in  his  life- time, 
and  Musammat  Sundar  Dei  with  the  approval  of  the  District 
Judge  sold  some  of  the  property,  the  amount  realised  was 
brought  into  the  court  of  the  District  Judge,  and  on  the  appli- 
cation of  Musammat  Sundar  Dei  was  paid  over  to  the  plain- 
tiffs in  reduction  of  their  debt.  In  the  course  of  those  pro- 
ceedings, Musammat  Sundar  Dei  more  than  once  admitted 
the  debt  The  plaintiffs  abandoned  part  of  the  interest  due 
and  the  debt  was  thus  reduced  by  a  sum  of  Rs.  2,003-6-1. 
This  payment  was  made  before  the  period  of  limitation  had 
expired  and  within  3  years  of  the  institution  of  the  suit  The 
debt  was  no  doubt  reduced  both  as  to  principal  and  interest 
but  the  fact  of  the  part  payment  of  the  principal  does  not    ap- 
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pear   "  in   the  hand-writing  "  of  Musammat  Sundar  Dei,  and 

the  learned  Advocate,  for  the  appellant  did  not  contend   that 

the  facts  amounted  to  a  payment  of  interest  "  as  such  "  by 

Musammat  Sundar  Dei  and  was  apparently  content  to  rest  his 

case  on  the  provisions  of  sections  19  of  the    Limitation  Act. 

Musammat  Sundar  Dei,  on  behalf  of  the  minors,  on  numerous 

occasions,  admitted  the  debt  due  to  the  plaintiffs  and  it  is  not 

disputed   that   if   her    acknowledgment   could   legally   bind 

the  minors,  the  acknowledgment  which  she,  in  fact,  made, 

was  amply   sufficient   to   prevent   the  debt  being  barred  by 

limitation.     The  proceedings  in   the   District  Judge's   Court 

were   not   regular   and   I   only   refer   to   them   because  they 

demonstrate   that   all   parties   were    acting   bona  fide  in   the 

interests   of  the    mionrs    and    their    property.     The    minor 

defendants  plead  limitation,  and  say  that  they  are  not  bound 

by  the  acknowledgments  made  by  their  mother.     Musammat 

Sundar  Dei  was  the  natural  guardian  of  the  minors,  according 

to  Hindu  Law.     Beyond  all  questions,  she  acted  throughout  in 

the  interests  of  the  minors.     If  the  debt  had  not  been  reduced 

and  if  the  guardian  had  not  made  the  acknowledgments  but 

had  taken  up  a  hostile  attitude  and  put  the  plaintiffs  at  arms 

length,  the  latter  would  unquestionably  have  at  once  sued  the 

minors.     The  mother  was  anxious,  and   properly  anxiouj,  to 

avoid  a  suit  by  the  plaintiffs,  and  for  this  reason  she  entered 

into  the  negotiations  in  the  course  of  which  the  payments  were 

made,  and  the  acknowledgments  were  given,  and  as  a  result  a 

suit  was  averted.     I  hold  that  Musammat  Sundar  Dei  acted 

in  the  interests  of  and  for  the  benefit  of  the  minors  whose 

natural  guardian  she  was. 
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According  to  Hindu  Law,  the  powers  of  a  natural  guardian 
acting  in  the  management  of  the  minors  property,  and  in  the 
interests  of  the  minors  are  practically  unlimited.  The  guar- 
dian can  sell  or  mortgage  the  minor's  property,  and  in  my 
opinion,  a  natural  guardian  could  certainly  legally  pay  a  debt 
of  the  minors  and  obtain  a  good  discharge.  Indeed  it  seems 
to  me  that  if  a  natural  guardian  neglected  to  pay  a  just  debt 
of  the  minor,  and  allowed  a  suit  to  be  brought,  he  would  be 
acting  contrary  to  his  clear  duty.  Section  20  of  the  Limitation 
Act  provides  that  when  interest  on  a  debt  or  legacy  is  before  the 
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expiration  of  the  prescribed  period  paid  as  such  by  the  person 
h'able  to  pay  the  debt  or  legacy  or  by  his  agent  duly  authorised 
in  this  behalf  or  when  part  of  the  principal  of  a  debt  is  before 
the  expiration  of  the  prescribed  period  paid  by  the  debtor  or  by 
his  agent  duly  authorised  in  this  behalf,  a  new  period  of  limit- 
ation should  be  computed.  Provided  that  in  the  case  of  part 
payment  of  the  principal  of  the  debt,  the  fact  of  the  payment 
appears  in  the  hnnd-wnting  of  the  person,  making  the  same. 
As  already  pointed  out,  the  learned  advocate  for  the  plaintiffs 
does  not  rest  his  case  on  section  20,  but  I  quote  the  section  as 
I  think  a  consideration  of  its  provisions  helps  us  to  consider 
the  provisions  of  the  proceeding  section  19.  Had  Musammat 
Sundar  Dei  made  a  payment  of  interest  as  suchy  or  if  the  fact  of 
part  payment  of  the  principal  appeared  in  her  hand-writing,  1 
think  it  could  hardly  have  been  said  that  the  payments  were 
not  made  by  the  duly  authorised  agent  of  the  minors 
within  the  meaning  of  the  section.  The  guardian  was  the 
person  empowered  by  Hindu  Law  to  manage  the  minor's 
property,  and  in  a  case  like  the  present  with  a  duty  to  make  the 
payment.  Indeed  it  seems  to  me  that  it  might  well  be  said 
that  the  act  of  the  guardian  was  in  law  the  act  of  the  minors 
themselves.  I  think  it  ncessary  that  we  should  remember  that 
we  are  applying  the  provisions  of  an  Indian  Act  to  a  state  of 
facts  which  could  never  arise  in  England,  but  which  must  arise 
every  day  in  India.  Under  the  Law  in  England,  the  entire 
estate  of  a  deceased  person  vests  in  his  executor  or  administrat- 
or, and  the  executor  or  administrator  although  he  may  have 
no  beneficial  interest  whatever  in  the  estate,  is  bound  to  pay 
the  debts  of  the  deceased  to  the  extent  of  the  assets,  and  can 
certainly  make  a  part  payment  or  give  an  acknowledgment  so 
as  to  prevent  a  debt  being  barred  by  limitation.  It  would 
make  no  difference  that  the  persons  beneficially  interested  in 
the  estate  were  minors  or  under  any  other  disability.  We 
must  however  assume  that  under  the  circumstances  of  the  pre- 
sent case,  the  plaintiffs  cannot  claim  the  benefit  of  section  20. 


Section  19  provides  "  if  before  the  expiration  of  the  period 

prescribed  for  a  suit an  acknowledgment  of  liability  has 

been  made  in  writing,  signed  by  the  party  or  by  some  person 
through    whom    he  derives  title  or  liability   a   new  period, 
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shall  be  computed/'     Two  explanations  follow,  and  explana- 
tion II  is  as  follows  : — 

"  In  this  section  signed  means  either  personally  or  by  aid 
agent  duly  authorised  in  this  behalf. " 

It  may  be  noted  that  the  word  *  a<:jent  *  only  appears  in 
the  explanation,  it  does  not  appear  in  the  section  proper.  The 
old  Act  XIV  of  1851  did  not  contain  explanation  II.  It  is 
clear  therefore  that  explanation  II  was  added  to  the  section 
not  for  the  purpose  of  restricting  the  section  as  it  originally 
stood,  but  to  point  out  that  the  acknowledgment  mentioned  in 
the  section  might  not  only  be  signed  by  the  person  but  might 
also  be  signed  by  a  lawfully  authorised  agent.  I  do  not  think- 
that  the  word  "personally"  in  explanation  II  of  section  19 
renders  the  construction,  that  ought  to  be  given  to  section  19, 
different  to  the  construction  that  ought  to  be  given  to  section 
20,  in  the  case  of  action  through  agents.  The  word  was  only 
introduced  for  the  purpose  I  have  mentioned  and  to  draw  a 
contrast  between  a  person  acting  without  an  agent,  and  a 
person  acting  through  an  agent. 

It  is  contended  on  behalf  of  the  defendants  that  a  minor 
cannot  appoint  an  agent,  and  that  therefore  no  matter  how 
bona  fide  and  beneficial  the  action  of  their  natural  guardian 
may  have  been,  they  are  not  bound  by  her  acknowledgment. 
A  minor  cannot  himself  appoint  an  agent,  but  the  question 
is  can  there  be  no  legally  constituted  agent  within  the  mean- 
ing of  the  sections  without  appointment.  Suppose  Babu  Lai 
had  died  leaving  (as  he  did)  a  debt  due  to  the  plaintiffs  and 
a  widow  and  minor  sons,  and  suppose  in  order  to  avoid  a  suit, 
the  widow  as  guardian  of  the  minors  hail  regularly  paid  the 
interest  as  such,  surely  the  assets  of  the  deceased  in  the 
hands  of  the  minors  would  be  liable  for  the  debt  of  the 
deceased,  and  the  creditors  could  rely  on  the  provisions  of 
section  20,  without  having  occasion  to  institute  a  suit,  the 
moment  Babu  Lai  was  dead.  If  such  a  payment  would  bind 
the  minors,  it  could  only  bind  them,  because  the  action  of  their 
guardian  was  either  in  the  eye  of  law  their  action  or  because 
she  was  their  legally  authorised  agent,  within  the  meaning  of 
the  section.  If  such  a  payment  would  bind  the  minors,  in  my 
opinion,  they  are  equally  bound  by  their  guardian's  acknowledg- 
ment, provided  it  was  given  for  their  benefit.  The  only  distinc- 
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tion,  in  my  opinion,  is,  that  a  part  payment  of  principal  or  the 
payment  of  interest  would  perhaps  more  frequently  be  con- 
sidered for  the  benefit  of  a  minor  than  the  giving  of  an  acknow- 
ledgment. This  however  has  nothing  to  do  with  the  construc- 
tion of  the  section.  Whether  a  particular  act  was  or  was  not  for 
the  benefit  of  the  minor  is  an  inference  to  be  drawn  from  the 
facts  and  circumstances  of  each  case.  There  would  be  hardly 
any  difference  between  one  isolated  payment  of  interest  just 
before  the  expiration  of  limitation,  and  a  written  acknowledg- 
ment given  on  a  similar  occasion  ;  and  yet  both  might  be  for 
the  benefit  of  the  minor.  It  clearly  appears  from  the  judg- 
ment of  their  Lordships  of  the  Privy  Council  in  the  case  oiBeti 
Maharani  v.  The  Collector  oj  Etawah  (*),  that  their  Lordships 
were  of  opinion  that  the  acknowledgment  of  the  Collector 
acting  on  behalf  of  Ihe  Court  of  Wards  would  bind  a  minor, 
whose  estate  was  under  the  management  of  the  Court. 

In  such  a  case,  it  seems  to  me  that  the  Collector  must  be 
regarded  as  the  agent,  appointed  by  law  to  act  for  the  minor 
or  (which  is  really  the  same  thing)  the  act  of  the  Collector 
must  be  looked  upon  as  the  act  of  the  minor.  If  an  act  of 
legislature  can  confer  such  a  power  on  the  Collector,  I  can 
see  no  reason  why  the  same  power  is  not  included  in  the 
wide  powers  vested  by  virtue  of  Hindu  Law  in  the  guardian 
of  a  minor  acting  for  his  benefit.  It  was  held  in  the  case  of 
Narendra  Nath  Sarkar  v.  Rai  Charan  Haldar  (*),  that  a  cer- 
tificated guardian  is  an  agent  duly  authorised  to  pay  interest 
on  a  debt  within  the  meaning  of  section  20.  A  distinction 
was  drawn  by  the  learned  Judges  between  the  powers  of  a 
certificated  guardian  under  section  20,  and  under  section  19. 
That  distinction  cannot  be  drawn  in  the  present  case  because 
Musammat  SunJar  Dei  is  not  a  mere  certificated  guardian 
with  the  limited  powers  of  such  a  guardian.  She  is  the  natural 
Hindu  guardian  with  the  extensive  power  of  such  a  guardian, 
and  she  was,  in  my  opinion,  acting  for  the  benefit  of  the  minors 
when  she  gave  the  acknowledgments. 

It  has  been  held  in  numerous  cases  that  a  manager  of  a 
joint  Hindu  family  can  give  a  binding  acknowledgment  even 
where  minors  are  concerned.     It  would  indeed  be  an  incon- 
venient state  of  things  if  the  manager  of  a  joint  Hindu  family 
(1)    [1894]  1.  L  R,  17  All,  208.  ^2;    [1902]  I.  L.  R.,  29  Cal,  649. 
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could  not  make  a  part  payment  of  principal  or  a  payment 
of  interest  so  as  to  bind  minor  members  of  the  family.  It  is 
urged  that  the  position  of  the  manager  of  a  Hindu  family  is 
different  from  the  position  of  a  guardian,  and  he  can  give  an 
acknowledgment  or  make  a  payment  because  of  the  joint 
nature  of  the  family  and  estate.  This  cannot  be  the  reason 
because  section  21  of  the  Limitation  Act  provides  that  nothing 
in  sections  19  and  20  renders  one  of  several  joint  contractors, 
partners  etc,  chargeable  by  reason  only  of  a  written  acknow- 
ledgment signed  or  a  payment  made  by  or  by  the  agent  of 
any  other  or  others  of  them.  If  the  manager  of  a  Hindu 
family  can  be  the  "  agent "  within  the  meaning  of  the  sec- 
tions of  a  minor  member  of  the  family,  I  can  see  no  reason 
why  the  natural  guardian  may  not  be  the  agent  also.  These 
cases  and  the  opinion  of  their  Lordships  of  the  Privy  Coun- 
cil show  that  there  may  be  an  agent  within  the  meaning 
of  the  sections,  who  has  not  been  actually  appointed  by  the 
person  liable.  In  the  Full  Bench  case  of  Annapa  Tamman- 
gauda  V.  Sangadigyapa  (*),  it  was  held  that  a  guardian 
appointed  under  the  Guardian  and  Wards  Act  could  both 
pay  interest,  make  a  part  payment  or  give  an  acknowledg- 
ment. In  Kamta  Kuar  v.  Har  Sahai  ('),  it  was  held  that 
the  Collector  in  a  case  under  the  management  of  the  Court 
of  Wards  could  give  an  acknowledgment.  Edge,  C.  J.,  says 
"He  (the  Collector)  was  the  person  who  represented  the 
minor  defendant  and  the  estate."  The  natural  guardian  of  a 
minor  Hindu  is,  in  my  opinion,  entitled  by  law  to  act  on 
behalf  of  the  minor  in  the  management  of  his  property,  and 
the  act  of  the  guardian,  if  it  is  for  the  benefit  of  the  minor, 
binds  the  estate  of  the  latter.  In  the  present  case,  the 
acknowledgment  by  Sundar  Dei  was  for  the  benefit  of  the 
minors,  and  they  are  bound  by  it  either  as  "  their  own  act " 
or  as  the  act  of  the  person  whom  the  law  authorises  to  act 
in  their  behalf,  that  is,  of  their  "  agent  duly  authorised. " 
I  think  in  the  circumstances  of  the  present  case,  the  acknow- 
ledgment of  Musammat  Sundar  Dei  binds  the  estate  in  the 
hands  of  the  defendants  as  an  acknowledgment  within  the 
meaning  of  section  20  of  the  Limitation  Act.  I  would 
allow  the  appeal  with  costs  and  remand  the  case. 

(i)    [1901]  I.  L  R.,  26  Bom.,   221.  (2)    [i8881  A.  VV.  N.,  187 
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Bv  THE  Court. — The  opinion  of  the  majority  of  the 
Bench  being  that  the  case  should  be  remanded  under  section 
562  of  the  Code  of  Civil  Procedure,  we  allow  the  appeal,  set 
aside  the  decree  of  the  court  below  and  remand  the  case 
under  the  provisions  of  that  section,  with  directions  that  it  be 
re-admitted  in  the  file  of  pending  suits,  and  be  disposed  of 
according  to  law.  Costs  here  and  hitherto  will  abide  the 
event.  The  costs  in  this  court  will  include  fees  on  the  higher 
scale. 


M.L.S. 


Appeal  decreed^  cause  remandtd. 
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MATA  PRASAD 

versus 

KING  EMPEROR.* 

Code  of  Cmniml  Procedure  (Act  V  of  1898  J  sections  222,  283,  284y 
236,  three  diHinct  offences  of  criminal  misappropriation  and  two 
distinct  ones  of  forgery  cannot  be  tried  together. 

The  accused  was  charged  with  having  committed  three  separate 
acts  of  misappropriation  within  one  year.  He  was  also  charged 
with  having  committed  two  separate  offences  of  forgery.  All  these 
five  offences  were  tried  together  at  one  and  the  same  trial.  /leM, 
that  the  joint  trial  could  not  be  supported,  as  the  series  of  acts 
charged  did  not  form  the  same  transaction. 

Appeal  against  an  order  of  VV.  R.  G.  Moir  Esq.,  Addi- 
tional Sessions  Judge  of  Gorakhpur. 

The  material  facts  appear  from  the  order  of 

Griffin,  J. — The  appellant  in  this  case  has  been  convicted 
in  one  and  the  same  trial  on  three  charges  of  criminal  mis- 
appropriation and  on  two  charges  of  forgery  to  cover  up  two 
items  said  to  have  been  embezzled.  He  has  been  sentenced 
in  the  aggregate  to  six  years  on  the  charges  under  section  409, 
Indian  Penal  Code,  and  to  eight  years  under  section  467, 
Indian  Penal  Code. 

*Cr.  Ap.  46  of  1908. 
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It  is  contended  on  his  behalf  that  the  trial  of  the  accused 
was  bad  inasmuch  as  there  has  been  illegal  joinder  of  chargers. 

I  am  referred  to  the  rulings  in  Subrahmania  Ayyar  v.  King 
Emperor  {})  Kasi  Viswanathan  v.  Emperor  (')  and  Manavala 
Chetty  V.  Emperor  (•). 

The  point  is  one  that  does  not  appear  to  have  come  before 
this  court.  At  least  I  have  not  been  referred  to  any  ruling 
bearing  upon  it.  It  is  one  of  some  importance,  and.,  I  think 
should  be  decided  by  a  Bench  of  two  Judges.  I  accordingly 
refer  the  point  to  a  Division  Bench. 

The  case  was  heard  by  a  Bench  composed  of  Knox,  and 
AlKMAN,  JJ. 

M,  L.  Agarwala,  for  the  appellant. 

W.  K.  Porter,  (Assistant  Government  Advocate),  for  the 
Crown. 

The  judgment  of  the  Court  was  delivered  by 

AiKMAN,  J.— We  think  that  the  first  plea  taken  in  the 
petition  of  appeal  must  be  sustained.  The  appellant  was 
charged  with  three  separate  acts  of  criminal  misappropriation 
committed  within  one  year.  He  was  also  charged  with  having 
committed  two  separate  offences  of  forgery.  All  these  five 
offences  were  tried  together  at  one  and  the  same  trial.  The 
joint  trial  of  these  five  offences  cannot  be  supported  by  any  of 
the  provisions  contained  in  the  Code  of  Criminal  Procedure. 
The  series  of  acts  charged  do  not  form  the  same  tran.saction. 

We  therefore  set  aside  the  conviction  and  order  new  trials 
on  charges  framed  in  accordance  with  law.  The  three  acts  of 
criminal  misappropriation  may  form  the  subject  of  one  trial. 
Evidence  of  the  forgeries  may  be  given  in  support  of  the 
charges  of  misappropriation.  If  it  is  decided  to  try  the  accused 
for  the  forgeries  that  must  form  the  subject  of  a  separate  trial. 
Conviction  set  aside,  new  trials  ordered, 

(i)  [1901]  I.  L.  R.,  25  Mad,  61. 
(2)  [1907]  I.  L.  R.,  30  Mad.,  328.        (3)  [1906]  I.  L.  R.,  29  Mad.,  569. 


Criminal. 

1908. 

Mata  Prasad 

V, 

King  Emperor. 
GHffin,J, 


Aikman^  /. 


Digitized  by 


Google 


402 


HIGH  COURT. 


[A.  L.  J.  R. 


Civil 

1908. 

April y  22, 

Stanley,  C.  J. 
Karamat 

HUSAIN,  J. 


Stanley^  C  /. 


AHMAD  ALl  KHAN  and  others 
versus 
BILAS    RAI    AND  OTHERS.* 
Sub-mortgagee^ Right  to  >*ell  mortgaged  property—  Frame  of  suit. 
In  a  properly  constituted  suit  a  sub-mortgagee  is  entitled   to  a 
decree  for  the  sale  of  the  mortgaged  property.     The  mortgagor  in 
such  a  suit  must  be  impleaded  as  also  the  morcgagees,  so  that  the 
former  may  have  an  opportunity  of  redeeming  and  the  latter  may 
be  able  to  safe-guard   their  interests   in   regard   to  the  claim   put 
forward   by  the  sub-mortgagee,  and   see  that  the  amount  claimed 
is  due. 

Second  Appeal  against  the  decree  of  Pandit   Pitambar 
Joshi,    Additional    Subordinate   Judge  of  Aligarh,  reversing 
a  decree  of  Babu  Banke  Behari  Lai,  Munsif  of  Havali. 
Suit  for  sale  upon  a  mortgage. 
The  facts  appear  from  the  judgment. 
The  court  below  decreed  the  claim. 
Defendant  appealed. 
Abdul  Raoof,  for  the  appellant. 

B.  E,  O" Conor  {\s\\}(\  him  /.  N,  Chaudri),  for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J. — The  facts  of  this  case  are  these.  One 
Lachmi  Narain  held  a  mortgage  of  certain  property  and  on 
foot  of  that  mortgage  obtained  a  decree  for  sale  and  there- 
after sold  his  interest  in  the  decree  and  in  the  mort- 
gaged property  to  Bhawani  Das.  Bhawani  Das  then  execut- 
ed a  sub-mortgage  of  the  property  in  favour  of  the  plain- 
tiffs, in  the  mortgage,  hypothecating  the  decree  obtained  by 
Lachmi  Narain  as  also  his  mortgagee  rights  in  the  property. 
The  plaintiffs,  under  this  document,  became  sub-mortgagees. 
They  instituted  the  suit  out  of  which  this  appeal  has  arisen 
for  sale  of  the  mortgaged  property,  impleading  as  defendants 
not  merely  Bhawani  Das  but  also  the  mortgagors.  It  appears 
that  in  execution  of  the  decree  of  Bhawani  Das  the  prop)erty 
was  sold  and  purchased  by  Bhawani  Das  and  that  sale  was 
confirmed  but  no  certificate  of  sale  has  been  issued.  The 
lower  appellate  court  decreed  the  plaintiffs'  claim  and  hence 
the  present  appeal  has  been  preferred. 

The  point  raised  before  us  is  that   the   plaintiffs   as   sub- 
mortgagees  are   not   entitled  to  sell  the  mortgaged  property 
but  can  at  the  utmost  sell  the  mortgagee   rights,  acquired  by 
♦  S.  A.  547  of  1907. 
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them.     We  are  of  opinion    that   in   a   properly    constituted 

suit,   a   sub-mortgagee   is   entitled  to  a  decree  for  sale  of  the 

mortgaged  property.     The  mortgagor  in    such  a  suit  must  be 

impleaded  as  also  the  mortgagees   so   that    the    former   may 

have  an  opportunity  of  redeeming  and  the  latter  may  be  able 

to  safe-guard  their  interests  in  regard  to  the  claim  put  forward 

by  the  sub-mortgagee,  and  see  that   the  amount   claimed    is 

due.     We  dismiss  the  appeal  with  costs  including  fees  in  this 

court  on  the  higher  scale. 

Appeal  decreed. 
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Ahmad  Ali  Khan 
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BiLAS  Rai. 
Stanley,  C  /. 


BEHARI    AND  OTHERS 

versus 
RISAL   AND   OTHERS.* 

Execution  of  decree — Decree  as  originally  framed  incapabie  tf  execution 
— Amendment  of  decree — Lim'tation  Act  (XV  of  1877 ),  Sch.  II 
ArtH.11S,179. 

A  decree  for  sale  was  obtained  on  foot  of  a  mortgage.  The  decree 
was  made  absolute  on  3rd  February,  1903.  By  mistake  of  the 
Court  or  its  officers,  the  decree  ordered  the  sale  of  a  village  which 
did  not  in  fact  exist  The  decree-holders  applied  for  correction  of 
the  decree,  and  on  14th  November,  1903,  the  correct  name  was  sub- 
stituted. Within  three  years  from  that  date  but  upwards  of  three 
years  from  that  of  the  order  absolute,  the  decree-holders  applied  for 
execution  of  the  decree.  Held,  that  the  application  was  within  time. 
A  decre^  ordering  sale  of  a  non-existent  village  is  incapable  of 
execution,  as  it  would  be  impossible  to  comply  with  the  provisions 
of  the  law  as  to  making  and  affixing  proclamation  on  the  property. 
Muhammad  Sule man  Khan  v.  Muhammad  Yar  Khan,  I.  L.  R.,  17 
All.,  39,  relied  upon. 
Second  Appeal  against  the  order  of  Louis  Stuart  Esq., 

District  Judge   of  Meerut,   reversing   the   order  of  H.  David 

Esq.,  Subordinate  Judge. 

Application  for  execution  of  decree. 

The  material  facts  appear  from  the  judgment. 

The  court  of  first  instance  allowed   the  application  but 

the  lower  appellate  court  reversed  the  decree. 
Decree-holders  appealed. 
J/.  L.  Agarwala,  for  the  appellants. 
/.  N,  Mukerji,  for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 
*E.  S.  A.  No.  860  of  1907. 
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AlKMAN,  J. — The  appellants   obtained  a  decree  for  sale 
upon  a   mortgage.     This   decree  was   made  absolute  on  the 
3rd   of  February,  1903.     By  some  mistake  of  the  court  or  of 
its   officers,  the   decree   ordered    the  sale   of  a   village,  vis,, 
Chhajjupur.     It   is   admitted   that    no    such    village  exists. 
Discovering  the   mistake,  the  decree-holder  applied  for  cor- 
rection of  the  decree,  and  on  the  14th  of  November,  1903,  the 
correct  name  of  the   village,   which  had  been   mortgaged  by 
the  respondents,  was   substituted  both   in  the   decree   under 
section  88,  and  the  order  absolute  under  section  89.     Within 
three  years  from  the  date   upon   which   this   correction   was 
made  but  upwards  of  three  years  from  the  date  of  the  order 
absolute,   the  decree-holders   applied   for  execution.      They 
were  met  by  a  plea   of  limitation,    which   was   overruled  by 
the  court  of  first  instance,  but   sustained  by  the   learned  Dis- 
trict Judge.     The  decree-holders  come  here  in  second  appeal. 
The  learned  District  Judge  was  of  opinion  that  the  decision, 
relied  on  by  the  decree-holders,  namely,  Muhnmmad  Sulevian 
Khan  v.  Muhammad   Yar  Khan  ( * ),  was   inapplicable  to  the 
facts  of  the  present  case,  inasmuch  as  in  that  case  the  decree 
was   held   incapable  of  execution,  whilst   in   this  case   the 
learned  District  Judge  was   of  opinion   that   the   decree   was 
capable  of  execution.     This  view   we   find   ourselves   unable 
to  accept.     We  are  of  opinion   that  a  decree,  which  orders 
the  sale  of  a  share  in  a  non-existent  village,  can  not  be  execut- 
ed.    It  would  be  impossible,  for  instance,  to   comply  with  the 
provisions  of  law  as  to  making  and  affixing  proclamation  on 
the  property.     The  appellants   applied  for  execution  within 
three  years  of  the  time,  when  a  decree  capable  of  execution 
came  into  existence.     We  are  of  opinion  that  the  case  relied  on 
by  them  supports  their  contention.     We  accordingly  allow  the 
appeal,  and  setting  aside  the  order  of  the  court  below,  restore 
that  of  the  court  of  first  instance.     The  appellants  will  have 
their  costs  here  and  in  the  court  below.     The  case  will  go 
back  through   the  lower  appellate  court   to  the   court  of  the 
Subordinate  Judge  with  directions  to  re-admit  the  application 
under  its  original    number  in  the    rei^^ister  and    dispose  of  it 


according  to  law. 


Ap/*ea/  allowed. 


[1894]  I.  L.  R.,  17  All.,  39. 
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versus 
TUFAIL  AHMAD  and  another.* 


Code  of  CinI  ProcMure    (Art  XIV  of  1882),  section  623— Renew— 

fnacauate  expression  in  jmlgnient — Mistake  corrected.  Richards   \ 


April,  J, 
ANERJI,  j 

Richards,  J. 


The  judgment  of  the  High  Court  contained  the  following  sen- 
tence :— "  This  under  the  Mahomedan  Law  would  be  what  is 
known  as  an  ariat,  and  there/ore  invalid,^''  An  application  for 
review  was  presented  contending  that  an  ariat  was  valid  and  the 
expressions  in  italics  were  wrong. 

Held,  that  an  ariat  was  valid  under  the  Mahomedan  Law,  and 
it  was  not  meant  to  decide  otherwise  in  the  judgment  The  expres- 
sions "  and  therefore  invalid  "  were  incorrect  and  were  ordered  to 
be  expunged. 

Per  Banerji,  J. — Strictly  speaking  this  application  for  review  of 
judgment  is  not  maintainable  under  section  623  of  the  Code  of  Civil 
Procedure,  as  the  applicant  was  not  aggrieved  by  the  decree  or 
order  passed  in  the  case. 

Application  to  review  the  judgment  of  Banerji,  and 
Richards,  JJ. 

The  facts  are  to  be  found  reported  at  p.  264  of  L  L.  R.,  28 
All. 

/?.  Malcoimon,  for  the  applicants. 

Muhammad  Ishaq,  for  the  opposite  party. 

The  following  judgments  were  delivered. 

Banerji,  J.— This   is  an   application  for   review  of  the  BanerjiJ. 

judgment  passed  by  us  in  this  case,  on  i6th  November,  1905. 
In  that  judgment  which  is  reported  in  I.  L.  R.,  28  All.,  p.  264, 
the  following  passage  occurs.  "  It  is  manifest  that  the  in- 
tention" was  to  transfer  to  the  lady  "the  right  to  enjoy 
the  usufruct  of  the  property  for  her  life.  This  under 
the  Mahomedan  Law  would  be  what  is  known  as  an  ariat 
and  therefore  invalid."  It  is  said  that  we  were  wrong  in 
saying  in  our  judgment  that  an  ariat  is  invalid  and  we 
are  asked  to  expunge  the  word  "  invalid"  and  substitute 
♦Application  for  review  of  judgment  F.  A.  F.  O.  in  No.  80  of  1905. 
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for  it  the  word  "  valid."  Strictly  speaking  this  application  for 
review  of  judgment  is  not  maintainable  under  section  623  of 
the  Code  of  Civil  Procedure,  as  the  applicant  was  not  aggriev- 
ed by  the  decree  or  order  passed  in  the  case,  but  as  the  expres- 
sion "  therefore  invalid  may  lead  persons  to  think  that  in  our 
opinion  a  grant  known  as  an  ariat  in  Mahomedan  Law  is 
invalid,  we  think  the  matter  should  be  considered  by  us.  Speak- 
ing for  myself  I  think  the  word  "  invalid  "  erroneously  crept 
into  the  judgment.  What  we  meant  to  hold  and  did  hold  was 
that  the  transfer  was  not  an  absolute  gift,  so  that  any  limita- 
tion or  condition  limiting  it  would  be  void  under  the  Maho- 
medan Law,  but  that  taking  the  transaction  as  a  whole  it  was 
a  grant  of  the  usufruct  of  the  property  to  Musammat  Habib- 
un-nissa  for  her  life.  This  is  what  is  known  in  Mahomedan 
Law  as  an  ariaL  Vide  Amir  AH  Mahomedan  Law,  p.  79. 
An  ariat  is  not  invalid  according  to  Mahomedan  Law,  and 
we  did  not  mean  to  hold  that  the  transfer  in  the  present  case 
being  an  ariat  was  invalid,  all  that  we  intended  to  decide  was 
that  it  was  not  an  absolute  gift  but  was  what  is  known  to 
Mahomedan  Law  as  an  ariat.  In  order  to  remove  all  mis- 
conception, I  think  the  words  "  therefore  invalid  "  should  be 
expunged  from  the  judgment,  and  I  would  order  accordingly. 
Richards,  J. — I  also  think  that  an  inaccurate  expression 
has  crept  into  the  judgment.  The  suit  was  brought  to  recover 
possession  of  certain  property.  The  plaintiffs  claimed  as  the 
heirs  of  Niaz  Ali.  The  defendant  defended  the  suit  as  trans- 
feree of  Musammat  Habib-un  nissa  wife  of  Niaz  Ali.  Niaz  Ali 
had  made  an  application  in  the  revenue  court  for  mutation  of 
names  in  favour  of  Musammat  Habib-un-nissa.  The  defendant 
claimed  that  the  result  of  that  application  in  the  revenue  court 
was  to  confer  an  absoluti^  estate  on  Musammat  Habib-un-nissa, 
at  least  this  was  the  only  contention  in  the  appeal  before  us. 
We  had  therefore  to  decide  only  the  question  whether  Mus- 
ammat Habib-un-nissa  had  acquired  an  absolute  estate.  We 
decided  the  transactions  amounted  to  no  more  than  a  grant 
of  Sin  ariat  to  Musammat  Habib-un-nissa  and  that  accordingly 
the  defendant  could  not  rely  on  a  transfer  from  Musammat 
Habib-un-nissa  as  a  complete  transfer  of  the  entire  estate  in 
the  property.  We  intended  to  decide  that  question  and  no 
other  and  if  the  judgment  is  corrected  in  the  way  pointed  out 


Digitized  by 


Google 


VOL.  v.] 


HIGH  COUftT. 


407 


by  my  learnevl  brother  it  will  be  free   from  all  ambiguity.    I 
then  concur  in  the  order  passed  by  him. 

By  Court. — We  allow  the  application  so  far  that  we 
direct  that  the  words  "  and  therefore  invalid "  be  expunged 
from  the  judgment.  Having  regard  to  the  circumstances  of 
the  case  we  make  no  order  as  to  costs. 


Application  granted. 


Civil, 
mumtaz-un-nisa 

V, 

TuFAiL  Ahmad. 


DVV  ARKA  DAS  and  anothkr 

versus 

AKHAY  SFNGH.* 

Cwk  of  Civil  Proi'fthue  (Art  XIV  of  1882),  section  IS—Uea  judicata 
— Question  of  title  decided  in  fwnier  suit  b if  revenue  court— Former 
suit  instituted  wrongly  in  revenue  court— Appeal  to  the  Civil  Court 
— Suit  to  be  deemed  as  instituted  in  right  court. 

In  a  suit  for  an  annuity  for  certain  years,  the  defendants  denied 
the  title  of  the  plaintiffs.  In  a  previous  suit  in  the  revenue  court 
between  the  same  parties  for  arrears  of  revenue  of  certain  other  years 
it  was  decided,  upon  the  admission  of  the  defendant,  that  he  was 
liable. 

//etii,  that  the  decision  of  the  revenue  court  operated  as  res  judi- 
cata upon  the  question  of  title  and  the  defendant  was  estopped  from 
re-opening  the  question  in  the  present  suit  and  the  plaintiffs  were 
entitled  to  receive  the  amount  of  the  annuity. 
Second  appeal  against  the  decree  of  Babu  Shiva  Prasad, 
Additional  Subordinate  Judge  of  Agra,   confirming  a  decree 
of  Babu  Baidya  Nath  Das,  Munsif. 
Suit  to  recover  an  annuity. 

The  facts  were  as  follows  : — 

In  1 862  there  was  a  litigation  between  one  William  Derridon 
and  his  two  sisters  Rosina  and  Teressa.  This  was  settled  by 
a  compromise.  The  compromise  decree  provided  that  the  two 
ladies  were  to  receive  an  annuity  for  their  life,  that  after  their 
death  it  was  to  devolve  on  their  issue ;  that  the  ladies  and 
their  heirs  had  no  right  to  transfer  the  annuity  charge ;  that 
the  annuity  charge  was  to  revert  to  Major  Derridon  and  his 
♦  S.  A.  88  of  1907. 
54 
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^Z^  The  annuity  was  to  be  a  charge  on  yj4  biswas  muafi  in  the 

village  Anwal  Khera.     The    ladies  died  without  issue,  and 

OwARKA  Das 

^.  the  annuity  reverted  to  George  Derridon  a  nephew  of  William 

Akhav  Singh.      j^,^j  j^^  became  the  absolute  owner    of   the  charge.      The 

father  of  the  plaintifls  purchased  half  the  share  in  the  charge 

from  George  Derridon  and  he  acquired  the  right  to  realize  the 

chaise  from  yj4  biswas  muafi, 

William  Derridon  had  transferred  i  biswaand  i6  biswansis 
out  of  7^  biswas  to  the  father  of  the  plaintiffs  and  the  remain- 
ing 5  biswas  and  14  biswansis  muiifi  were  purchased  by  auc- 
tion sale  by  the  defendants,  2nd  set.  The  plaintiffs'  father 
thus  became  the  owner  of  the  charge  on  7^  biswansis  muafi 
and  of  I  biswa  and  16  biswansis  muafi  itself  He  transferred 
the  said  full  and  absolute  muafi  to  the  defendants,  1st  set. 

The  plaintiffs  brought  a  suit  for  recover)'  of  their  share  of 
the  charge  against  the  defendant  Raja  Akhay  Singh  in  1897. 
The  suit  was  decreed  on  the  admission  of  the  defendant. 
The  plaintiffs  brought  this  suit  for  recovery  of  their  share 
of  annuity  for  subsequent  years.  The  suit  was  dismissed 
by  the  courts  below  on  the  ground  that  the  right  of  Rosina 
Smith  and  Teressa  Rennick  was  not  transferable. 

Plaintiffs  appealed. 

A,  E,  Ryves  (with  him  Satish  Chandra  Banerji),  for  the 
appellants.  The  defendant  was  barred  by  section  13,  Code  of 
Civil  Procedure,  by  reason  of  a  previous  decision  of  the  High 
Court  decreeing  the  appellants*  suit  for  arrears  of  revenue  for 
the  years  1306  to  1308  Fasli.  The  title  in  question  in  the 
present  suit  was  the  same  as  that  in  the  previous  suit ;  section 
1 3  barred  the  defence. 

Durga  Charan  Banerji,  for  the  respondent. 

The  present  suit  was  to  recover  malikana  for  the  years 
1 309  to  131 1  Fasli,  whereas  the  previous  suit  was  one  for 
arrears  of  revenue.  The  former  suit  was  decided  on  an  admis- 
sion and  the  question  of  title  was  not  decided. 

Balki^han  v.  Kishan  Z^[i888]  I.  L.  R ,  11  All.,  148. 

Nicholas  v.  Ashhar\\%f^\  I.  L.  K.,  24  Cal,  216. 
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The  former  suit  was  brought  in  the  revenue  court,  and 
the  decree  could  not  operate  as  res  judicata  in  a  Civil  Court. 
Rani  Kiskori  v.  Raja  Ramy  [1903]  I.  L.  R.,  26  AIL,  468. 
Ashrafunnissa  v.  AH  Ahmad^  [<904]  I-  L-  R-»  26  AIL,  601. 
Inayat  Ali  Khan  v.  Ahmad  Alt  Khan,  [1905]  I.  L.  R.,  27  All,  569. 

In  order  to  determine  the  question  of  res  judicata,  the  juris- 
diction of  the  co.irt  in  which  the  suit  was  instituted  must  be 
looked  to. 

Shebu  Rautv.  Behnri  Raut\\c^%\  7  C.  L.  J.,  470. 
Hurry  Beharl  Bhagat  v.  Pargun  Ahir  [1890]  I.  L.  R.,  19  Cal,  656. 
Bakshi  V.  Msamu iidi  [1S92]  I.  L.  R.,  20  Cal,  505. 
The  following  judgments  were  delivered. 

Karvmvt  Husa[X,  J.— The  facts  which  have  given  rise  to 
this  appeal  are  as  follows  : — 

The  plaintiffs  brojT[IU  a  suit  for  their  share  amounting  to 
Rs  151-80  in  an  annuity  which  was  a  charge  on  a  7^  biswa 
share  in  the  villa^je  Anwalkhera  for  the  years  1309,  1310  and 
131 1  Fasli.  The  defen1ant>  resisted  the  claim  on  various 
grounds.  The  learned  Munsif  dismissed  the  suit.  He  held 
that  the  judgment  of  this  Court,  dated  the  14th  August,  1905, 
did  not  operate  a>  res/u  licaU,  inaimuch  as  the  subject-matter 
in  issue  in  the  case  in  which  that  judgment  was  pronounce  1 
was  not  the  same  as  in  the  present  case.  He  remarks  "  I  do 
not  think  (that)  that  judgment  can  operate  as  res  judicata  the 
subject-matter  being  different,  z//s".,  for  a  different  year's 
charge." 

The  plaintiffs  appealed  to  the  District  Judge.  Their  fifth 
ground  of  appeal  was  that  "  the  question  of  the  liability  of  the 
defendant  No  :  3  to  pay  the  plaintiffs  is  res  judicata  " 

The  learned  District  Judge  dismissed  the  appeal  on  the 
ground  that  the  defendant  No  :  i  was  not  liable  to  pay  the 
annuity  deciding  the  plea  of  res  judicata.  I  may  mention  here 
that  the  former  suit  was  instituted  in  the  Revenue  Court  and 
that  no  objection  was  taken  that  the  suit  was  instituted  in  the 
wrong  court.  The  learned  District  Ju  Ige,  under  the  provi- 
sions of  section  2D6of  the  North- Western  Provinces  Rent  Act 
(Act  No.  12  of  1881),  disposed  of  the  appeal  as  if  the  suit  had 
been  instituted  in  the  right  court.     He  remarked 

"  It  is  a  mere  q  iibble  to  say  t'lat  (the)  defendant  admitted 
it  as  a  share  of  rev  if!  le  ail  not  as  a  share  of  an  annuity.    The 
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fact  remains  that  Raja  Govind  Singh  admitted  his  liability  to 
pay  it  and  offered  to  pay  it.  Now  that  the  case  has  come  to 
this  Court,  it  is  immaterial  whether  the  suit  was  originally  in- 
stituted in  the  civil  court  or  the  revenue  court.  The  only  ob- 
jection that  Raja  Govind  Singh*s  pleader  can  now  raise  as  to 
paying  it  is  that  if  the  suit  was  broujjht  in  the  civil  court  for 
the  money  as  an  annuity,  his  client  might  be  able  to  raise  some 
defence.  But  X.\z  facts  hava  been  before  him  for  a  long  time, 
and  if  there  is  any  reason  why  he  should  not  pay  the  money, 
he  should  be  able  to  state  it  in  this  Court.  Oa  the  state  of 
things  at  present  disclose  I  the  appellants  are  cleirly  entitle  * 
to  receive  the  money." 

The  plaintiffs  have  preferred  a  second  appeal  to  this  Court. 
It  is  contended  on  their  behalf  that  the  questi«>n  of  the  liabi- 
lity of  the  defendant  i  to  pay  Rs  1 5 1 -8-0  to  the  plaintiffs  is 
res  judicata  by  reason  of  th^  julgm^nt  of  the  High  Court  bet- 
ween the  same  parties,  date  J  ths  14th  August,  1905,  in  second 
appeal  No  :  872  of  1903,  and  that  the  fact  that  the  claim  in 
the  former  litigation  was  for  a  different  set  of  years  can  not 
prevent  the  o(>eration  of  res  judicata,  for,  the  title  under  which 
the  plaintiffs  claimed  th^  share  of  the  annuity  whether  for  one 
set  of  years  or  another  was  one  and  the  same  title  in  both 
cases. 

To  meet  this  contention,  it  is  argued  for  the  respondent  (i) 
that  the  claim  in  the  former  suit  was  for  1306,  7  and  8  Fasli 
while  in  the  present  suit  it  was  for  1309 — 1 1  Fasli,  and  thus 
the  subject-matter  was  not  identical  in  both  suits;  (2)  that  the 
question  of  title  was  mt  detar.nini.l  in  th;  former  litigatio  1 ; 
(3)  that  the  former  suit  was  instituted  in  the  Revenue  Court 
while  the  present  suit  was  brought  in  the  Civil  Court ;  (4)  that 
the  decision  of  the  question  of  liability  by  the  Revenue  Court 
could  not  operate  as  res  judicata  in  the  present  suit  which  was 
brought  in  the  Civil  Court,  and  in  which  the  question  of  liability 
to  pay  the  share  of  the  annuity  was  in  issue.  (See  Rani  Ki- 
shori  y.  Raja  Ram  (*),  Ashrafunnisa  v.  Ali  Ahmad  (•),  and 
Inayat  Ali  Khan  v.  Ahmad  Ali  Khan  («),  and  (5)  that  the  ulti- 
mate decision  of  the  appeal  in  the  former  suit  by  the  High 
Court  was  immaterial,  inasmuch  as  for  the  operation  of  the 

(0  [1903]  I-  L-  R-,  26  All,  468.        (2)  [1904]  I.  L.  R.,  26  All.,  601. 
(3)  [1905]  I.  L.  R,  V  AH.,  569. 
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plea  of  tes  judicata  the  com{>etency  of  the  original  court  which 
decided  the  former  suit  must  be  looked  to  and  not  that  of  the 
appellate  court  in  which  the  suit  was  ultimately  decided  on 
appeal  (see  Skebu  Raut  v.  Behari  Raut)  (*). 

In  order  to  see  whether  the  question  of  title  was  raised 
in  the  former  litigation,  I  examined  the  paper  book  of  S.A. 
No.  872  of  1903,  with  the  following  result  : — 

The  plaintiffs  in  their  plaint  alleged  that  "the  plaintiffs' 
.share  amounted  to  R.s.  214-14-11  per  annum."  The  defendants 
in  their  written  statement  admitted  that  "  according  to  the 
village  practice,  the  plaintiffs  had  always  been  getting  Rs.  151-8 
per  annum  on  account  of  the  revenue  of  their  share.  "  They 
further  added  that  the  defendants  always  offered  to  pay 
Rs.  1 5 1-8-0,  and  that  that  sum  might  be  awarded  to  the  plain- 
tiffs. The  issue  ran  as  follows  : — whether  the  annual  amount 
of  revenue  was  Rs.  214-14-11,  as  claimed  by  the  plaintiffs,  or 
Rs.  1 5 1-8-0,  as  alleged  by  the  defendants. 

The  first  court  dismissed  the  claim  considering  it  a  claim 
for  revenue.  The  plaintiffs  appealed  to  the  learned  Di.strict 
Judge  who  decreed  the  appeal.     His  remarks  are: — 

"  Now  as  to  whether  the  appellants  are  entitled  to  the 
amount  admitted  in  the  writte»i  statement,  the  pleader  for  Raja 
Govind  Singh  contends  that  the  written  statement  was  a  piece 
of  foolishness  on  the  part  of  the  defendant's  Karinda,  that  the 
defendant  never  admitted  that  the  plaintiff  was  entitled  to  a 
share  of  an  annuity,  and  that  the  admission  gives  the  plain- 
tiff" no  title.  Now  formal  pleas  in  a  written  statement  can 
not  be  evaded  by  saying  that  they  were  foolishly  made  by  an 
agent.  The  defendant  admitted  that  the  plaintiff"  was  entitled 
to  receive  from  him  annually  Rs.  15 1-8-0,  out  of  the  assigned 
revenue  of  the  share  in  question. 

Although  that  amount  has  been  fixed  by  the  decision  of 
the  Court,  and  cannot  fluctuate  according  to  fluctuation  in 
the  revenue  of  the  .share,  yet  plaintiff's  title  is  undoubtedly 
based  on  the  fact  that  his  predecessors-in-title  had  a  share  in 
the  estate.  The  sum  in  question  has  always  hitherto  been 
dealt  with  by  the  Revenue  Court,  and  it  is  a  mere  quibble 
to  say  that  defe.idant  admitted  it  as  a  share  of  revenue  and 
^4)  [i9o«l  7C.  L  J.  R.,  470. 


CiV.'L. 

1908. 
DwARKA  Das 

V. 

Akhav  Singh. 

Karamat 
Htisain,  J. 


Digitized  by 


Google 


412 


HIGH  COURT. 


[A.  L.  J.  R. 


Civil. 

1908. 

DWARKA  Das 

V. 

Akhay  Singh. 

Karamat 
Husain^  /. 


not  as  a  share  of  an  annuity.     The  fact  remains  that   Govind 
Singh  admitted  his  liability  to  pay  it  and  offered  to  pay  it." 

The  defendants,  Raja  Govind  Singh  and  Kuar  Akhay  Singh 
appealed  to  this  Court,  and  a  Bench  of  this  Court,  of  which 
one  of  us  was  a  member  dismissed,  the  appeal,  on  the  14th  of 
August,  1905,  with  the  following  remarks  : — "  It  is  clear  on  the 
findings  that  this  appeal  cannot  be  supported.  The  defend- 
ant appellant  admitted  his  liability  to  pay  Rs.  151-8-0.  The 
District  Judge  gave  a  decree  in  accordance  with  that  admission, 
and  so  acted  within  his  right." 

The  above  passages  leave  no  doubt  in  my  mind  that  in 
the  previous  litigation,  the  question  of  title  was  involved,  and 
the  liability  of  the  defendant  No.  I  to  pay  Rs.  151-8-0,  a  year 
to  the  plaintiffs  was  decided  on  his  own  admission.  Such 
being  the  case,  the  judgment  of  this  Court  dated  the  14th 
August,  1905,  undoubtedly  operates  as  res  judicata,  notwith- 
standing the  fact  that  the  claim  in  the  present  litigation  is  for 
a  different  set  of  years. 

Chandi  Prasad \,  Maharaja  Mohendra  Chandra  Singh  (') 
is  an  authority  for  the  above  proposition.  The  root  of  the 
matter  between  the  parties  whether  it  related  to  1306,  1307 
and  1308  Fasli  or  to  1309,  13 10  and  1311  Fasli  was  in  both 
cases  the  same  and  the  liability  of  the  defendant  to  pay  to  the 
plaintiffs  the  share  of  the  annuity  amounting  to  Rs.  15 1-8-0 
was  decided  in  the  former  suit. 

It  is,  however,  argued  for  the  respondent  that  the  original 
court  which  determined  the  question  of  the  liability  of  the 
defendant  to  pay  Rs.  15 1-8-0  annually  was  the  revenue  court 
and  its  decision  cannot  op)erate  as  res  judicata  in  the  present 
suit  instituted  in  the  Civil  Court. 

There  is  no  force  in  the  argument.  The  former  suit  was 
no  doubt  instituted  in  the  Revenue  Court  which  was  the 
wrong  court,  but  no  objection  was  taken  to  such  institution 
and  the  learned  District  Judge  proceeded  under  section  206 
of  the  North  Western  Provinces  Rent  Act,  which  runs  as  fol- 
lows : — 

**  In  all  suits  instituted  in  any  Civil  or  Revenue  Court   in 
which  an  appeal  lies  to  the  District  Judge  or   High   Court,  an 
(I)     [i9oi]l.  L.  R„  24  All.,  112. 
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objection  that  the'suit  was  instituted  in  the  wrong  court  shall 
not  be  entertained  by  the  appellate  court,  unless  such  objec- 
tion was  taken  in  the  court  of  first  instance,  but  the  appellate 
court  shall  dispose  of  the  appeal  as  if  the  suit  had  been 
instituted  in  the  right  court." 

He  disposed  of  the  appeal  as  if  the  suit  had  been  institu- 
ted in  the  right  court.  Under  such  circumstances,  the 
Revenue  Court  must  be  deemed  to  be  the  Civil  Court,  and 
the  decision  of  the  Revenue  Court  on  the  question  of  title 
must  be  held  to  be  the  decision  of  the  Civil  Court.  Apart 
from  the  provisions  of  section  206  of  the  N.-W.  P.  Rent  Act 
(12  of  1881),  whenever  a  Revenue  Court  has  the  power  of 
directly  deciding  a  question  of  title  that  court  for  deciding 
that  question  must  on  principle  be  deemed  to  be  a  Civil 
Court.      The   determination  of  the  question   of  title   is  the 

function  of  a  Civil  Court,  and  if  the  Legislature  invests  a 
Revenue  Court  with  the  power  of  directly  deciding  the  ques- 
tion of  title  in  certain  cases,  the  Revenue  Court  in  those  cases 
becomes  a  Civil  Court.  The  case  of  Salig  Dube  v,  Deoki 
Dube,  (^)  (which  lays  down  that  when  a  Revenue  Court,  under 
section  199  of  the  Agra  Tenancy  Act,  decides  a  question  of 
title  against  a  tenant  that  tenant  is  barred  by  the  rule  of 
res  judicata   from    reopening   the  question   of  title  in  a  Civil 

Court)  is  I  think  based  on  that  principle. 

T\iQ  CdiSts  o{  Rani  Kishori  v.  Raja  Ram  (*),  Ashrafun- 
nisa  V,  Ali  Ahmad  («)  and  Inayat  AH  Khan  v,  Ahmad  AH 
Khan  (*)  have  no  application  to  the  facts  of  the  present  case. 
In  those  cases  the  Revenue  Court,  under  section  206  of  the 
N.-W.  P.  Rent  Act  (12  of  188 1)  was  not  transformed  into  a 
Civil  Court  nor  was  it  invested  with  the  power  of  directly 
deciding  the  question  of  title.  Moreover  the  question  of 
title  was  not  directly  in  issue  in  the  Revenue  Court  in  these 
cases.  Regarding  the  case  of  Shebu  Raut  v.  Behari  Raut,  it 
is  sufficient  to  remark  that  it  lays  down  a  correct  rule  of  law 
but  has  no  application  to  the  case  before  us,  in  which  the 
original  court  of  Revenue,  by  the  provisions  of  section  206  of 
the  old  Rent  Act,  is  deemed  to  be  a  Civil  Court. 
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For  the  above  reason,  I  would  hold  that  the  judgment  of 
this  Court,  dated  the  14th  August,  1905,  in  S.  A.  No.  872  of 
'903,  operates  as  res  judicata^  and  would  allow  the  appeal,  and 
set  asitie  the  decrees  of  the  courts  below,  and  decree  the  plain- 
tifTs  claim,  with  costs  which  in  thi*^  Court  will  include  the 
fees  on  the  higher  scale. 

Stanley,  C.  J. — I  concur  in  the  proposed  order. 

By  the  Court.  The  order  of  the  Court  is  that  this 
appeal  be  allowed,  the  decrees  of  the  courts  below  be  set 
aside,  and  the  plaintiffs  claim  be  decreed  with  costs  which  in 
this  Court  will  include  fees  on  the  higher  scale. 

S.  C.  C.  Appeal  decreed. 
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RAM  LAL 

versus 

BAHADUR  ALI  and  another.* 

Pre-emption — Wajib-ul-arz — Construction— Rights  of  holders  of  khalsa 

and  milk. 

The  wajid'Ul'Orz  of  a  village  provided  as  follows  : — The  zamindar 
of  the  khalsa  is  one  person,  hence  there  is  no  custom  of  pre-emption 
in  the  khalsa  but  among  the  owners  of  the  khalsa  and  the  inilk^  the 
following  custom  of  pre-emption  prevails,  held^  that  under  the 
condition  of  the  wajib-ul-ars  set  out  above,  the  khalsa  land  was  not 
subject  to  a  claim  of  pre-emption  but  that  the  Mahomedan  Law  of 
pre-emption  applied,  and  the  fact  that  the  property  was  purchased  by 
a  Hindu  made  no  difference.  Gobind  Dayal  v.  Inayat-ullah^  I.  L. 
R.,  7  All.,  775.  QurbanHusain  v.  Chote  Lai,  1.  L.  R.,  22  All,  102  ; 
Amir  Hasan  v.  Rahim  Baksh,  I.  L.  R.,  19  All.,  466,  referred  to. 

Second  appeal  against  the  decree  of  D.  R.  Lyle  Esq., 
District  Judge  of  Moradabad,  modifying  the  decree  of  Pandit 
Mohan  Lai,  Officiating  Subordinate  Judge. 

Suit  for  pre-emption. 
The  facts  appear  from  the  judgment. 
The  Court  of  First  Instance  decreed   the  claim  in  part  but 
the  lower  appellate  court  decreed  the  whole  suit. 
Defendant  appealed. 

*S.  A.  No.  1216  of  1906. 
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G.  W.  Dillon,  for  the  apf>eUant. 

Abdul  Raoof,  for  the  respondents. 

The  following  judgments  were  given  : — 

Karamat  Husain,  J. — The  facts  out  of  which  this  second 
appeal  has  arisen  are  as  follows  : — 

One  Ismail  Khan,  on  the  9th  of  December,  1900,  sold  a 
share  in  the  khalsa  land  of  Bazidpur  to  Ram  Lai.  Bahadur 
Ali  Khan  brought  a  suit  for  pre-emption  under  the  Maho- 
medan  Law,  presumably  under  the  Hanafi  school.  The  ven- 
dee raised  various  defences.  The  Court  of  first  instance 
finding  that  the  vendee  Ram  Lai  was  entitled  to  pre-empt 
under  the  wajib-ul-arz,  and  that  Bahadur  Ali  was  entitled  to 
pre-empt  under  the  Mahomedan  Law  gave  the  latter  a  decree 
for  half  the  property  in  suit,  on  payment  of  half  the  price  for 
which  it  had  been  sold.  Both  parties  appealed.  The  learned 
District  Judge  coming  to  the  conclusion  that  the  custom  of 
pre-emption  recorded  in  the  wajib-ul-arz  superseded  the  rules 
of  the  Mahomedan  Law,  and  finding  that  Bahadur  Ali  was  a 
near  relation  of  the  vendor,  gave  Bahadur  Ali  ^  decree  for  all 
the  property  in  suit,  and  dismissed  the  appeal  of  Ram  Lai. 
Ram  Lai  has  preferred  this  second  appeal.  The  grounds  of 
appeal  are : — 

(i)  The  interpretation  put  upon  the  wajib-ul-arz  is  wrong. 

(2)  The  words  in  the  wajib-ul-arz  relate  to  propinquity  in 
space  and  not  to  propinquity  of  relationship. 

(3)  The  claim  being  based  on  the  Mahomedan  Law,  a 
decree  under  the  wajib-ul-arz  could  not  be  passed. 

The  following  facts  have  been  found  by  the  lower  appel- 
late Court: — (i)  Bahadur  Ali  is  a  co-sharer  in  the  khalsa  ;  (2) 
Ram  Lai  is  also  a  co-sharer  in  the  khalsa.  The  point  on 
which  the  decision  of  this  appeal  turns  is  the  interpretation 
of  the  wajib-ul-arz.  The  material  f)ortion  of  it  may  be 
rendered  as  follows  : — 

"  The  zamindar  of  the  khalsa  is  one  person  ;  hence  there  is 
no  custom  of  pre-emption  in  the  khalsa  ;  but  among  the  owners 
(lit.  owner)  of  the  khalsa  and  milks,  the  following  custom  of 
pre-emption  obtains.'' 
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On  the  basis  of  the  above  extract  from  the  vvajib-uUar.z,  it  is 
urged  for  the  ap(>ellant  that  the  wajib-ul-arz  gives  no  right  of 
pre-emption  to  the  co-sharers  in  the  khalsa  inter  se,  but  that 
there  is  a  right  of  pre-emption  between  the  owners  of  the  khalsa 
and  the  owners  of  the  milks  in  the  sense  that  if  a  share  in  the 
khalsa  is  sold,  the  owner  of  the  milk  is  entitled  to  pre-empt. 
Whatever  may  be  the  correct  meaning  of  the  last  portion  of 
the  peculiarly  worded  clause  in  the  wajib-ul-arz,  I  can  safely 
say  that,  according  to  the  plain  meaning  of  the  first  part  of  the 
clause,  the  khalsa  land  is  not  subject  to  a  claim  for  pre-emption 
under  the  wajib-ul-arz.  Such  being  the  case,  the  wajib-ul-arz 
has  no  application  to  the  sale  of  the  khalsa  land,  and  a  suit  to 
pre-empt  it  can  only  be  instituted  under  the  Mahomedan  Law. 

This  leads  me  to  determine  the  right  of  the  pre-emptor  and 
the  vendee  under  the  Hanafi  school  of  Mahomedan  Law. 
The  property  sold  belonged  to  a  Mahomedan,  and  was  there- 
fore subject  to  pre-emption  by  those  who  were  entitled  to  pre- 
empt under  that  law.  The  fact  that  it  was  purchased  by  a 
Hindu  makes  no  difference.  He  purchased  it  subject  to  the 
right  of  pre-emption  by  the  plaintiff.  (See  Gobind  Dayal  v. 
Inayat -ul'lah  {^)  ). 

It  might,  however,  be  contended  that  Ram  Lai  being  a 
Hindu  has  no  right  to  pre-empt,  although  he  is  a  co-sharer  in 
the  khalsa^  but  there  is  no  force  in  this  contention.  "The  prin- 
ciple of  reciprocity,  "  as  remarked  by  Aikman,  J.,  in  Qurban 
Husain  v.  Chote  Lai  (')  "  lies  at  the  root  of  the  law 
of  pre-emption  "  and  "  according  to  the  Hanafi  law  it  is 
not  necessary  that  the  pre-emptor  should  be  of  the  same  reli- 
gion as  the  vendor.  " 

The  conclusions  at  which  I  thus  arrive  are  that : — 

(i)  The  khalsa  land  in  Bazidpur  is  not  subject  to  the  right 
of  pre-emption  under  the  wajib-ul-arz. 

(2)  The  case  before  us  is  to  be  governed  by  Hanafi  law. 

(3)  Bahadur  Ali  and  Ram  Lai  both  have  equal  rights  of 
pre-emption  in  respect  of  the  khalsa  land. 

Following  therefore  Amir  Hasan  v.  Rahim  Baksh  (*),  I  set 
aside  the  decree  of  the  lower  appellate  court,  and  give  Baha- 

(I)  [1885]  I.  L.  R.,  7  All.,  775.     (2)  [1899]  I.  L.  R.,  22  All.,  102,  at  p.  104. 
(3)  [1897]  I.  L.  R,,  19  All,  466. 
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dur  All"  a  decree  for  possession  of  half  of  the  property  in  dis- 
pute, on  condition  that  the  plaintiff  shall  deposit  in  court 
within  two  months  hence  the  sum  of  Rs.  734,  which  is  half  the 
purchase  money.  Ram  Lai  defendant  will  pay  the  costs 
incurred  by  the  plaintiff  in  all  courts  :  on  default,  his  suit  shall 
stand  dismissed  with  costs  in  all  courts. 

Stanley,  C.  J. — I  concur  in  the  views  expressed  by  my 
learned  brother.  The  wajib-ul-arz  which  we  have  to  interpret 
has  most  novel  provision  as  to  pre-emption,  and -it  is  difficult 
to  say  what  was  in  the  minds  of  the  parties  when  they  agreed 
to  be  bound  by  it.  But  upon  the  whole  I  am  disposed  to 
think  that  the  view  which  has  been  adopted  by  my  learned 
colleague  is  correct.    I  therefore  concur  in  the  proposed  order. 

By  the  Court.— The  order  of  the  Court  is  that  the  decree 
of  the  lower  appellate  court  be  set  aside,  and  that  a  decree  for 
possession  of  half  of  the  property  in  dispute  be  passed  in 
favour  of  Bahadur  Ali,  on  the  condition  that  he  deposit  in 
Court  within  two  months  from  this  date  a  sum  of  Rs.  734. 
We  give  Bahadur  Ali  the  costs  of  this  appeal  in  all  courts  in 
the  event  of  the  payment  of  the  said  sum  within  the  time  afore- 
said. In  default  of  payment,  his  suit  will  stand  dismissed 
with  costs  in  all  courts. 

Appeal  decreed. 
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RAM  RATAN 

versus 

LACHMAN  DAS.* 

Hindu  Law — mortgage  by  uncle— for  personal  benefit. 
Appellant  held  a  decree  against  his  uncle  Gendan  and  got  him 
arrested  in  execution.  Gendan  Lal  in  order  to  pay  him  executed  a 
mortgage  bond  hypothecating  a  joint  family  property  to  the  respond- 
ent. The  joint  family  consisted  of  himself  and  appellant.  The 
creditor  sued  appellant  who  pleaded  that  his  uncle  could  not  hypo- 
thecate joint  family  property  to  pay  up  a  decree  which  he  (appellant) 
held  against  him. 

//e/{f  (Staslkv  C.  J.  AND  Bankrji  J.),  that  appellant's  plea  must 
prevail 

Distinction  between  powers  of  a  manager   who  is  a   father  and  a 
manager  who  is  not  a  father  pointed  out. 

*S.  A.  No.  710  of  1907. 
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Second  Appeal  against  the  decree  of  W.  F.  Kirton 
Esq.,  Additional  Judge  of  Moradabad,  confirming  the  decree 
of  Khwaja  Abdul  AH,  Munsif  of  Moradabad. 

Suit  for  sale. 

The  material  facts  ap|)ear  from  the  judgment. 

Tef  Bahadur  Sapru  (with  him  Gokul  Prasad),  for  the 
appellant. 

Durga  Charan  Banerjiy  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  was  a  suit  on  a  mortgage  bond  of 
the  31st  of  August,  1902,  executed  by  one  Gendan  Lai,  who 
is  said  to  have  been  the  manager  of  a  joint  Hindu  family,  of 
which  Ram  Ratan,  his  nephew,  and  several  others  were 
members.  It  appears  that  Ram  Ratan  brought  a  suit  against 
his  uncle,  Gendan  Lai,  and  obtained  a  decree,  and  in  order 
to  provide  money  for  the  satisfaction  of  this  decree  in  con- 
nection with  which  Gendan  Lai  was  imprisoned,  Gendan  Lai 
purporting  to  act  as  manager  of  the  joint  family  executed 
the  mortgage  in  suit.  The  court  of  first  instance  decreed  the 
plaintiff's  claim,  and  this  decree  was  affirmed  by  the  lower 
appellate  court.  Ram  Ratan  now  appeals  to  this  Court,  and 
hrs  case  is  that  he,  though  a  member  of  the  joint  family  at  the 
time  when  the  bond  was  executed,  was  in  no  way  liable  to 
pay  Gendan  LaPs  debt,  which  was  owing  to  himself,  and 
that  his  share  in  the  joint  family  property  is  not  liable  to  be 
sold  in  execution  of  a  decree  on  the  mortgage.  The  learned 
Additional  Judge  in  his  judgment  was  of  opinion  that  the 
raising  of  the  loan  by  Gendan  Lai  was  a  matter  of  necessity, 
and  that  in  view  of  the  decision  in  Dulip  Singh  v.  Sri  Kishun 
/*^«rf^(^),  the  plaintiff  was  entitled  to  maintain  his  decree. 
That  case  decided  that  ancestral  property  may  be  sold 
by  a  father  to  effect  his  release  from  prison.  Now  there 
is  no  doubt  that  Hindu  sons  are  liable  for  their  father's 
debts  and  that  the  sons  in  such  a  case  are  bound  to 
satisfy  the  debts  and,  if  necessary  by  payment  of  the  father\s 
debts,  release  him  from  custody.  But  this  is  an  entirely 
different  case.  The  appellant  Ram  Ratan  was  under  no 
liability  to  pay  Gendan  Lai's  debt — a  debt  which  as  we 
(I)  [1872]  N.-W.  P.,  H.  C.  R.,  83. 
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have  said,  was  due  to  himself.  Therefore  there  is  no  analogy 
between  this  case  and  the  case  on  which  the  learned  Addi- 
tional Judge  rested  his  decision.  We  think  that  his  decision 
is  wrong  and  that  the  appeal  must  be  allowed  so  far  as  Ram 
Ratan  is  concerned.  The  other  defendants  to  the  suit  have 
not  resisted  the  decree,  and  therefore  it  will  hold  good  as  to 
them.  As  regards  Ram  Ratan  the  suit  must  be  dismissed 
as  against  him.  We  accordingly  allow  the  appeal.  We  set 
aside  the  decree  passed  against  Ram  Ratan,  and  dismiss  it 
as  against  him  and  as  against  his  share  of  the  mortgaged 
property,  with  costs  in  all   courts  including  fees  in  this  Court 

on  the  higher  scale. 

Appeal  allowed. 
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KING  EMPEROR 

versus 
BADRI  PRASAD.* 

Code  of  Crim'nai   Procedure,  (Act    V  of  1898)   section  498^Bail  in 
non-hailable  o/enceM^Discretion  --exercised  by  the  Judge. 

Section  498  of  the  Code  of  Criminal  Procedure,  gives  the  Court  of 
Sessions  and  High  Court  very  wide  powers  to  admit  an  accused  to 
bail  even  when  he  is  charged  with  a  non-bailable  offence.  The 
admission  to  bail  is  a  matter  within  the  discretion  of  the  Sessions 
Judge.  In  this  case  the  Judge  having  exercised  his  discretion  with 
proper  care,  the  High  Court  refused  to  interfere. 

Application  to  revise  an  order  of  C.  Rustomjee  Esq., 
Sessions  Judge  of  Allahabad. 

The  facts  appear  from  the  judgment. 

W.  K.  Porter,  (Assistant  Government  Advocate)  for  the 
Crown. 

B.  E.  O' Conor  {mXh  him  E.  A,  Howard,  G.  P.  Boys,  Moti 
Lai  Nehru,  and  Durga  C ha  ran  Banerji),  for  the  accused. 

The  following  judgment  was  delivered  by 

Airman,  J.— On  the  9th  of  this  month,  one  Badri  Prasad 
was  arrested  on  a  charge  of  abetment  of  the  murder  of  two 
women.  The  inquiry  into  the  case  was  made  by  the  Joint 
Magistrate  of  Allahabad,  who,  on  tlic  22nd  instant,  committed 
Badri  Pra.sad,  for  trial  by  the  Court  of  .Ses<?ion  on  a  charge  of 
♦  Criminal  Revision  No.  264  of  1908. 
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Civil.  abetment   of  murder.     On  the  23rd   instant,  an  application 

1908.  ^^'^^  presented  to  the  learned  Sessions  Judge  by  the  accused*s 

Counsel  asking,  for  the  reasons  set  out  in  the  application,  that 

KiNr.  Empkror        ,  ,      .   .       ,  ,     .       ,  ,    .,      ^,      ,  t  r     , 

7/.  the  accuse!  might   be  admitted  to  bail.     The  learned  Judge 

lUoRi  Prasad,     gave  notice  of  this  application  to  the  Government   Pleader, 
Aikman.J.         ^"d  gave  him  time  to   take  instructions   from  the  District 
Magistrate.     On  the  25th  instant,  the   learned   Judge  after 
hearing  the  Counsel  for  the  accused  in  support  of  the  applica- 
tion, and  the  Government  Pleader  on  behalf  of  the  Crown,  and 
after  considering  the  record  of  the  inquiry,  granted  the  appli- 
cation, and  admitted  the  accused  to  bail  on  his  own  bond  and 
on  heavy  sureties.     The  accused,  I  am  informed,  was  released 
on  furnishing  the  required   bond  and   sureties.     On  the  26th 
instant,  an  application  was  presented   to   this   Court  by  the 
learned   Government   Advocate,    on    behalf  of   the   District 
Superintendent  of  Police,  asking  tliat  this  Court  should  set 
aside  the  order  of  the  learned  Judge,  directing  Badri  Prasad's 
release  on  bail,  pending  the  decision  of  the  trial  in  the  Court 
of  Session.     A  rule  was  issued   by  a  learned  Judge  of  this 
Court  calling  on   Badri  Prasad   to  show  cause  why  the  order 
of  the  learned  Sessions  Judge  should  not  be  set  aside,    I  have 
today   heard    the   learned     counsel    for   Badri    Prasad,    who 
appeared  to  show  cause  against  the   rule,   and   the   learned 
Assistant  Government  Advocate,  who  apf)eared  in  support  of 
it.     It  is  not  contended  that  the  order  of  the  learned  Sessions 
Judge  was  passed   without  juris  liction.     Section  498  of  the 
Code  of  Criminal  Procedure  gives  this  Court  and  the  Court  of 
Session   very  wide  powers  to  admit  to  bail,  even  where  an 
accused  person  has  been  convicted  and  has  not  appealed.     In 
this  case,  the  offence  with  which  the  accused  is  charged  is  it  is 
true,  a  non-bailable  offence,  but  even  in  such  a  case  it  is  clear 
from  the  section  quoted  that  the  accused  may  be  admitted  to 
bail.     The  admission  to  bail  was  a  matter  within  the  discre- 
tion of  the  learned  Sessions  Judge,  and  I  have  heard  nothing 
to  satisfy   me  that  the  learned  Sessions  Judge  exercised  his 
discretion  without  proper   care.     I   accordingly  discharge  the 
rule. 

Rule  discharged. 
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JAGARDEO  SINGH 

versus 

PHULJHARI  AND  ANOTHER.* 

Limtation  Act  {XV  of  1877),  article   91 — Sham  tranmction — ,Suit  for 
declaration — Xo  prayer  for  setting  atfide  the  deed — Effect  of  on  f<nit. 

When  a  plaintiff  brings  a  suit  for  a  declaration  that  a  certain  sale 
deed  executed  by  him  was  a  sham  transaction,  it  is  not  necessary 
for  him  to  sue  to  set  it  aside  and  article  91  of  the  Limitation  Act  has 
no  application  to  such  cases.  Shamlnl  \\  Amatendro,  \.  L.  R.,  23 
Cal,  460,  and  T.  P ,  Petherpermal  v.  Muniandy,  12  C.  W.  N.,  562, 
followed. 

Second  appeal  against  the  decree  of  W.  R.  G.  Moir 
Esq.,  District  Judge  of  Jaunpur,  affirming  a  decree  of  M. 
Zainul-ab-din,  Subordinate  Judge. 

Suit  for  compulsory  registration. 

The  courts  below  dismissed  the  suit. 

Plaintiff  appealed. 

The  material  facts  appear  from  the  judgment. 

Kalindi  Prasad,  for  the  appellant,  cited: 

Singarappa  v.  Tidari,  [1904J  I.  L.  R.,28  Mad.,  349. 
Meda  Bibi  v.  Imaman  Bibiy  [1884]  I.  L.  R.,6  All.,  207  F.  H. 
T.  P.  Petherpermal  w  Muniandy,  [19^8]  12  C.  W.  N.,  562. 
Shamlal  v.  Amarendro  Nath,  [1895]  '•  L.  R.,  23  Cal,  460. 

The  respondents  were  not  represented. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — The  court  below  has  dismissed  the  .suit  of 
the  plaintiff  appellant  on  the  ground  that  it  is  barred  by 
limitation,  under  article  91  of  the  second  schedule  to  the  Limit- 
ation Act.  The  only  question  for  determination  in  this 
appeal  is  whether  that  article  governs  the  suit.  The  plaintiff's 
case  was  that  he  and  his  nephew  Ramdeo  executed  a  sale  deed 
of  certain  zamindari  property  in  favour  of  the  defendant 
Musammat  Phuljhari,  on  the  27th  of  June,  1899  ;  that  the  sale 
was  a  fictitious  transaction  and  was  never  given  efifect  to  ;  that 
it  was  agreed  that  Musammat  Phuljhari  should  execute  a  deed 
of  relinquishment  ;  that  a  deed  was  drawn   up  and   signed  by 

*  S.  A.  859  of  1907. 
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her,  but  she  refused  to  have  it  registered,  and  that  an  applica- 
tion for  the  registration  of  the  deed,  made  by  the  plaintiff  to 
the  District  Registrar,  was  refused  The  plaintiff,  accordingly 
brought  the  present  suit  for  a  decree  directing  the  registration 
of  the  deed  of  relinquishment.  This  part  of  the  claim  was 
subsequently  withdrawn.  He  further  prayed  that  it  may  be 
declared  that  the  sale  of  the  27th  of  June,  1899,  is  a  fictitious 
transaction  and  without  consideration.  In  the  alternative,  he 
prayed  that  if  the  sale  transaction  was  held  to  be  genuine 
Rs.  800,  the  amount  of  consideration  mentioned  in  the  sale 
deed,  should  be  awarded  to  him  against  the  defendant.  The 
court  of  first  instance  held  that  the  sale  was  a  fictitious  trans- 
action and  dismissed  the  claim.  On  appeal,  the  learned 
Judge  came  to  the  conclusion  that  the  suit  was  time-barred, 
having  been  brought  after  three  years  from  the  date  of  its 
execution.  This  view  of  the  learned  Judge  appears  to  us  to 
be  erroneous.  The  claim  was  not  to  set  aside  the  sale  deed, 
but  for  a  declaration  that  from  its  very  inception,  it  was  a  sham 
transaction.  If  this  was  so,  there  was  no  necessity  for  the 
plaintiff  to  have  the  deed  set  aside,  and  therefore  article  91  of 
the  second  schedule  to  the  Limitation  Act  had  no  application. 
This  was  so  held  by  the  Calcutta  High  Court  in  Shafn  Loll 
Mitra  v.  Amarendro  Nath  Bose  (*).  We  may  also  refer  to  the 
recent  ruling  of  their  Lordships  of  the  Privy  Council  in  the 
case  of  T,  P,  Petherpermal  Chetty  v.  R,  Muniandy  Servai{^),  If 
article  91  was  applicable,  the  learned  Judge  should  also  have 
determined  when  the  facts  entitling  the  plaintiff  to  have  the 
instrument  cancelled  or  set  aside  became  known  to  him.  This 
he  has  not  done.  As  the  suit  was  dismissed  on  a  preliminary 
ground,  and  in  our  opinion,  that  ground  is  untenable, 
we  allow  the  appeal,  set  aside  the  decree  of  the  court  below, 
and  remand  the  case  to  that  court  under  section  562  of  the 
Code  of  Civil  Procedure,  with  directions  to  re-admit  it  under 
its  original  number  in  the  register,  and  dispose  of  it  according 
to  law  on  the  merits.  The  appellant  will  have  his  costs  of  this 
appeal.     Other  costs  will  follow  the  event. 

Appeal  decreed, 

(1)  [1895]  I.  L.  R-»  23  CaL,  46a 

(2)  [1905]  12  C.  W.  N,  562. 
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RAM  ANANT  SINGH  and  another 

versus 

SHANKAR  SINGH.* 

Concurrent  leaife — Rights  of  leasee— -Assignment  of  Landlord's  rights-^Suit 
for  rent  against  second  lessee -^maintainable— firt^t  lease  not  expired. 

The  plaintiffs  executed  a  lease  of  certain  property  in  favour  of  R^ 
and  before  the  expiry  of  the  term  of  that  lease,  another  lease  in 
fovour  of  S  who  was  authorised  to  recover  the  rent  reserved  under 
the  previous  lease  from  R,  Held^  that  the  latter  lease  was  what  is 
known  as  concurrent  lease  and  operated  as  an  assignment  of  the 
landlord  s  interest  during  the  term  of  the  earlier  lease.  As  assignee 
of  landlord's  rights,  S  was  entitled  to  collect  rents  from  the  previous 
lessee.     Hammer  v.  Beon^  3  C.  and  K.,  307,  applied. 

Second  Appeal  against  the  decree  of  Saiyid  Muhammad 
AH  Esqr.,  District  Judge  of  Mirzapur,  reversing  a  decree  of 
Kunwar  Jagdish  Prasad,  Assistant  Collector  of  the  first  class. 

Suit  for  rent. 

The  court  of  first  instance  decreed  the  claim  but  the  lower 
appellate  court  reversed  the  decree. 

Plaintiffs  appealed. 

The  material  facts  appear  from  the  judgment. 

Durga  Charan  Banerji  (with  him  Haribans  Sakai\  for 
the  appellants. 

Gokul  Prasad,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  facts  of  this  case  are  these.  The 
plaintiffs  are  the  owners  of  a  share  of  village  called  Ching- 
ouri  in  the  District  of  Mirzapur.  On  the  i6th  of  June,  1900, 
they  executed  a  lease  of  this  property  in  favour  of  the  defend- 
ant Raghunath  Singh,  for  a  term  extending  from  1308  to 
1314  Fasli  at  an  annual  rent  of  Rs.  395.  Subsequently  on  the 
12th  of  April,  1904,  the  plaintiffs  executed  another  lease  of  the 
same  property  in  favour  of  the  defendant  Shank  ar  Singh,  for 
a  term  extending  from  13 12  to  1320  Fasli,  at  the  same  rent, 
namely,  Rs.  395.  Under  this  lease,  Shankar  Singh  was 
*S.  A.  No.  556  of  1907. 
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authorised  to  realise  thfc  rent  from  the  defendant  Raghunath 
Singh.  This  was  what  is  known  as  a  concurrent  lease. 
Shankar  Singh  failed  to  pay  the  rent  for  the  years  131 2-13 13 
Fasli,  and  hence  the  suit  was  brought  out  of  which  this  appeal 
has  arisen.  The  court  of  first  instance  decreed  the  plaintifTs 
claim,  but  upon  appeal  the  learne  \  District  Judge  reversed 
the  decision  of  the  court  below,  and  dismissed  the  plaintiff's 
suit  on  the  ground  that  so  long  as  the  lease  of  1900  subsists, 
the  plaintiffs  have  no  right  to  maintain  a  suit  for  rent  against 
Shankar  Singh.  He  says  in  his  judgment  "  As  Raghunath 
Singh *s  lease  was  not  cancelled,  and  as  he  was  nqt  ejected,  he 
remained  in  possession  as  thekadar  in  131 2  and  13 13  Fasli, 
and  Shankar  Singh  was  not  in  possession  in  those  years. 
I  therefore  do  not  see  how  Shankar  Singh  can  be  held  res- 
ponsible for  the  rent  for  131 2  and  1313  Fasli."  In  this  view, 
the  learned  District  Judge  was  in  error.  The  lease  of  1904 
operated  as  an  assignment  of  the  landlord's  interest,  during 
the  term  of  the  earlier  lease  of  1900,  and  thereafter  as  a 
lease  for  the  residue  of  the  term  granted  by  it.  As  assignee 
of  the  landlord  Shankar  Singh  was  entitled  to  collect  the 
rent  from  Raghunath  Singh.  In  the  Law  of  Landlord  and 
Tenant  by  Mr.  Woodfall,  we  find  the  law  thus  stated  : — A  con- 
current lease  is  one  granted  for  a  term  which  is  to  commence 
before  the  expiration  or  other  determination  of  a  previous 
lease  of  the  same  premises  to  another  person.  If  under  seal, 
it  operates  as  an  assignment  of  part  of  the  reversion  during 
the  continuance  of  such  previous  lease,  and  from  henceforth 
as  a  lease  in  possession  during  the  residue  of  the  time  there- 
in expressed  to  be  granted.  It  entitles  the  lessee  as  assignee 
of  part  of  the  reversion  to  the  rent  reserved  in  the  previous 
lease,  and  to  the  benefit  of  the  covenants  therein  contained, 
which  are  to  be  respectively  paid  and  performed  during  the 
then  residue  of  the  term  granted  by  the  lease  and  the  con 
tinuance  of  the  concurrent  lease."  17th  Edition,  235.  In 
support  of  this  statement  the  learned  author  quotes  the 
decision  of  a  very  eminent  English  Judge,  BARON  Parke, 
the  case  of  Harmer  v.  Beon{  ).  The  learned  Baron  held  under 
very  similar  circumstances  that  the  operation  of  a  concurrent 
lease  of  the  kind  operated  to  transfer  part  of  the  reversion  of 
II)  3C.  &  K.,307. 
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the  landlord  to  the  lessee  and  that  the  landlord  after  the 
execution  of  such  concurrent  lease  could  not  recover  as 
against  the  first  lessee  any  rent  due  after  the  execution  of 
the  concurrent  lease.  The  facts  in  that  case  were  these : — the 
defendant  rented  a  house  from  the  plaintiff  at  a  rent  of  ;£'20 
quarterly  ;  afterwards  the  lessor  grai.ted  a  lease  by  deed  to  a 
third  party  of  the  house  in  question,  and  other  property  for 
21  years.  It  was  held  that  the  landlord  could  not  recover 
the  rent  due  under  the  first  lease  after  the  execution  of  the 
second  lease.  For  these  reasons,  we  think  the  learned  District 
Judge  was  in  error,  and  we  therefore  allowing  this  appeal, 
set  aside  his  decree  and  restore  the  decree  of  the  court  of 
first  instance  with  costs  in  all  court.s,  including  fees  in  this 
Court  on  higher  .scale. 

Appeal  decreed. 
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HARPAL  SINGH  and  others 

versus 

LEKHRAJ  KUNWAR.* 

Uhuln  Law— Impartible  efttate—Prer/mis   sv/t   compromised — effect  of 
compromise —  Interpretation . 

The  widow  of  the  last  holder  of  an  impartible  estate  was  in  pos- 
session of  that  estate  under  a  will.  Her  husband's  nephew  brought 
a  suit  to  contest  the  will  and  to  recover  possession  of  the  impartible 
estate.  The  suit  was  compromised,  the  widow  being  left  in  posses- 
sion during  her  life-time  of  the  estate  as  gaddinashin^  but  without 
the  power  to  transfer  or  charge  the  estate  in  any  way,  an  annuity  of 
Rs.  \2yOQO per  annum  htvcvg  settled  upon  the  nephew,  and  it  being 
declared  that  after  the  death  of  the  widow,  the  nephew,  or  any 
representative  (kaim  mokam)  of  his,  who  may  be  alive  at  the  time, 
shall  be  the  absolute  owner  (malik  mustaqil)  of  the  estate  and  shall 
occupy  the  gaddi. 

Held,  upon  the  construction  of  the  compromise,  that  the  character 
of  the  estate  as  it  had  been  handed  down  from  father  to  son  for  gene- 
rations was  not  changed,  that  the  nephew  took  an  absolute  vested 
interest  in  the  property  the  enjoyment  of  it  being  postponed  during 
the  life  of  the  widow  and  that  upon  the  death  of  the  nephew  the 

*  F.  A.  No.  94  of  1906. 
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estate  devolved  according  to  the  rules  of  primogeniture  governing 
impartible  estates  and  did  not  pass  to  the  widow  of  the  nephew  as 
an  estate  governed  by  the  ordinary  rules  of  Hindu  law. 

First  appeal  from   the  decree  of  W.   R.  G.  Moir  Esq., 
C.  S.,  District  Judge  of  Jaunpur. 

The  property  involved  in  this  suit  was  the  impartible  estate 
known  as   Singramau,  situate   in  the    District    of    Jaunpur. 
Rai  Randhir    Singh    was  the  last  gaddinasktn,  and  on  15th 
December,  1894,  he  executed  a  will  in  favour  of  his  wife  Sonao 
Kunwar  whereby  he  devised  to  her  his  "  entire  estate  and  every 
kind  of  moveable  and  immoveable  property,"  and  excluded 
his  nephew  "  Sheopal  Singh,  whose  conduct  and  manners  are 
unworthy  and  ungentlemanly."     Rai  Randhir  Singh  died  on 
January  4th,  1895.     On  the  strength  of  the  will,  the  Collector 
had  the  name  of  Sonao  Kunwar  entered  in   respect  of  all  the 
property  left  by   Randhir  Singh.     On  21st  June,  1895,  Sonao 
Kunwar  applied  for  the  probate  of  the  will  of  Rai  Randhir 
Singh.     Sheopal  Singh  instituted   a  suit  against  Sonao  Kun- 
war for  cancellation  of  the  will  and  recovery  of  possession  of 
the  property,   but  on  25th  April,   1896,  a  compromise   was 
effected  between  the  two  contestants.     The  real  intent  and 
eftect  of  this  compromise  was  the  main  question  in  this  appeal. 
The  document  ran  thus  : — 

"In  the  above  case  a  compromise  has  been  effected  between  the  parties 
in  the  following  way: — 

1.  The  name  of  Must.  Thakurain  Sonao  Kunwar  will  continue  to  be 
recorded  in  the  revenue  papers  in  the  same  way  in  which  it  stands  record- 
ed and  she  will  remain  in  possession  during  her  life-time  of  all  the 
moveable  and  immoveable  properties,  of  which  Rai  Randhir  was  in  pos- 
session, exercising  the  powers  of  gcuidinashin  without  the  power  to 
transfer  or  charge  the  estate  in  any  way. 

2.  1,  Thakur  Sheopal  Singh  will  take  the  sum  of  Rs.  1 2000/- a  year 
at  the  rate  of  Rs.  1000/-  per  month  from  Must  Thakurain  Sonao 
Kunwar  for  all  my  expenses,  and  I  Must  Thakurain  Sonao  Kunwar  will 
pay  the  same.  1  Thakur  Sheopal  Singh  will  not  interfere  with  the  estate 
in  any  way  m  the  life-time  of  Must  Sonao  Kunwar.  After  the  death  of 
Must  Thakurain  Sonao  Kunwar,  I,  Thakur  Sheopal  Singh,  or  any  repre- 
sentative of  mine,  who  may  be  living  at  that  time,  will  be  the  absolute 
owner  ol  all  the  moveable  and  immoveable  properties,  possessed  by  Rai 
Randhir  Singh  and  will  occupy  the  gaddi.  In  case  of  non-payment  of 
the  fixed  annual  allowance,  L  Thakur  Sheopal  Singh  will  have  power  to 
recover  the  same  by  instituting  a  suit  and  attaching  the  profits  and  move- 
able property  belonging  to  Thakurain  Sonao  Kunwar. 
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3.  If  I,  Thakur  Sheopal  Singh,  have  to  go  to  any  member  of  the 
brotherhood,  or  any  rais^  on  the  occasion  of  any  ceremony  or  otherwise, 
I  will  have  authority  to  take  as  much  equipage  belonging  to  the  estate  as 
I  require,  and  when  I  go  out  for  recreation  et  cetera^  I  will  take  any  con- 
veyance I  like  for  my  use.  Thakurain  Sonao  Kunwar  will  have  no  power 
to  forbid  me. 

4.  If  on  any  particular  occasion  any  indispensable  necessity  arises  in 
the  estate  and  it  be  necessary  to  take  a  loan,  we  Tliakur  Sheopal  Singh 
and  Must  Thakurain  Sonao  Kunwar  will  in  concurrence  with  each  other, 
borrow  five  or  ten  thousand  rupees  and  repay  the  same  gradually  from 
the  profits  of  the  estate.. 

5.  I,  Thakurain  Sonao  Kunwar  also  accept  all  the  aforesaid  conditions. 
It  is  therefore  prayed  that  the  case  may  be  struck  off  as  a  contested  one  on 
the  basis  of  this  compromise  and  the  costs  incurred  by  the  parties  be 
charged  against  themselves.  This  compromise  may  be  embodied  in  the 
decree. 

The  compromise  as  written  is  correct  " 

A  decree  was  passed  in  the  terms  of  the  compromise.  Sheo- 
pal Singh  predeceased  Sonao  Kunwar  leaving  a  widow  Tha- 
kurain Lekhraj  Kunwar,  the  plaintiff.  Thakurain  Sonao 
Kunwar  died  on  June  20,  1904,  and  Thakur  Harpal  Singh^s 
name  was  ordered  by  the  Collector  to  be  entered  in  the 
Revenue  papers  in  place  of  Sonao  Kunwar  and  he  was  put  in 
possession.  The  present  suit  was,  therefore,  instituted  by 
Lekhraj  Kunwar  to  recover  possession  of  the  estate.  Accord- 
ing to  her  plaint,  the  will  of  Randhir  Singh  conferred  an 
absolute  estate  on  Sonao  Kunwar,  and  by  the  terms  of  the 
compromise  between  Sonao  Kunwar  and  Sheopal  Singh,  the 
former  became  a  proprietor  with  some  restrictions  on  her  rights 
till  her  death,  and  Sheopal  Singh  became  an  absolute  owner. 
She  alleged  that  the  original  character  of  the  estate  was  thus 
altered  and  that  she  was  entitled  to  succeed  to  the  property 
as  the  representative  {kattn  mukam)  of  Sheopal  Singh,  who  had 
acquired  a  right  to  the  estate  under  the  contract  embodied  in 
the  compromise.  She  challenged  the  Collector's  oner  allow- 
ing mutation  of  names  in  favour  of  Harpal  Singh. 

Harpal  Singh  and  Shamsher  Bahadur  Singh  filed  separate 
defences  in  which  they  contended  that  a  custom  of  strict 
primogeniture  in  favour  of  males  obtained  in  the  family,  that 
Sheopal  Singh  acquired  no  right  to  the  estate  by  the  deed  of 
compromise,  and  as  he  predeceased  Sonao  Kunwar,  his  widow 
acquired  no  right  on  the  latter*s  death.  They  further  contended 
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that  the  gaddinashin  and  the  members  of  the  younger  branches 
of  the  family  were  members  of  a  joint  Hindu  family  and  if 
Sheopal  Singh  be  deemed  to  have  acquired  any  right,  Har[>al 
was  entitled  to  succeed  him  by  right  of  survivorship.  Sham- 
sher  Bahadur  further  denied  that  the  estate  was  alienable  and 
that  Randhir  Singh  had  power  to  execute  a  will.  The  District 
Judge  decreed  the  suit. 
Defendants  appealed. 

Sundat  Lai,  (with  him  Satish  Chandra  Banerji),  for  the 
appellants.  The  whole  question  in  this  appeal  was  as  to  the 
eflect  of  the  compromise  entered  into  between  Sonao  Kunwar 
and  Sheopal  Singh.  The  will  having  been  followed  by  a 
compromise,  it  was  not  necessary  to  discuss  the  provisions 
of  the  will.  The  Singramau  estate  was  admittedly  an 
impartible  estate.  Did  this  compromise  bring  about  any 
alteration  in  its  original  character  and  introduce  a  new  rule  of 
succession  ?  It  was  submitted  that  it  did  not.  There  were  two 
claimants  each  setting  up  a  different  antagonistic  title.  The 
issue  hung  as  it  were  in  a  nice  balance,  and  the  compromise  was 
entered  into  in  order  to  put  an  end  to  a  long  and  expensive 
litigation.  The  compromise  in  fact  recognised  and  acknow- 
ledged an  antecedent  title.  The  original  character  of  the 
estate  was  in  no  way  affected ;  the  property  remained  where 
it  was  and  what  it  was;  merely  certain  conditions  were 
attached  to  its  present  enjoyment.  The  title  of  Sheopal 
Singh  was  recognised  and  declared,  but  enjoyment  by  him 
was  partially  deferred. 

Rani  Afewa  Kunwar  v.   Rani  Hulas  Kunwar^  ['874]  L  R.,  i    I.   A., 
157,  166. 

Oudh  Hehari  Lai  v.  Rani  Mewa  Kunwar y  \  1868]  N.-W.  P.,  82. 

Govind Krishna  Narain  \,  Abdul  Qayyumy\\<^'^    I.    L.    R.,   25   AIL, 
546,  577. 

Bachcho  Kunwar  v.  Dhatam  Das^  [1906]  I.  L.  R.,  28  All.,  347. 

Ram  Shankar  Lai  v.  Ganesh  Prasad,  [1907]  I.  L-  R->  29  All,  451. 
It  was  submitted  that  the  title  became  at  once  vested  in 
Sheopal  Singh,  and  upon  his  death,  according  to  the   rule  of 
succession  governing  impartible  estates  under  the  Hindu  Law, 
Harpal  would  be  the  owner. 

Kachi  Kaliyana  v.  Kachi  Suva,  [1905]  L.  R.,  32  I.  A.,   261  S.  C,  I.   L. 
R.,  28  Mad.,  508. 
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For  purp  oses  of  succession  an  impartible  estate  possessed  all 
the  incidents  of  joint  property. 

Raja  Rup  Singh  v.  Rani  Baisni,  [1884]  I.  L  R.,  7  All.,  i,  P.  C. 
Stree  Rajah  Yanumula  Venkayantah  v.  Stree  Raja   Yanumula  Boochia 
Vankondora^  [1870]  13  Moo.  I.  A.,  333,  336. 

Survivorship  and  all  the  other   rules  of  succession  appli- 
cable to  joint   family  equally  applied  to  an  impartible  estate 
when  it  was  held  by  one  person  and  there  had  been  no  division. 
Chintamun  Singh  v.  Nowlukho  Honwari^  [1875]  1.  L.    R.,  1  Cal.,   153, 

«59- 

Naraganti  Achamfnagaru  \,  Venkatachalapati  NayanivarUj  [1^2]  I. 
L.  R.,  4  Mad.,  250. 

Doorga  Persad  Singh  \,  Doorga  Konwari^  [1878]  I.  L.  R.,  4  Cal, 
190,  201. 

Muttuvaduganadha  v.  Perittsafni,  [1896]  L.  R.,  23  1.  A,  128,  137. 

Jogendro  Bhupaii  Hurrochundra  Mahapafra  v.  Nityanand  Man  Singh  ^ 
[1890]  I.  L.  R.,  18  CaL,  151. 

Sri  Raja  Lakhshmi  Devi  Garu  v.  Sri  Raja  Surya  Narayana^  [1897] 
I.  L.  R.,  20  Mad.,  256. 

Ramnandain  v.  Maharani  Janki  Koer^  [1902]  L.  R  ,  29  1.  A.,  178. 

Surjanarain  Singh  v.  Tribhuwan  Sundar^  F.  A.  144  of  1896, 
decided  on  19th  June,  1899  (unreported). 

The  mere  fact  that  Sonao  Kunwar  was   in    possession   of 
the  estate  will  not  alter  its  character. 

Sarabjit  Pratap  Bahculur  Sahi  v.    Indarjit  Pratap  Bahadur  S<xJti^ 
[1904]  I.  L.  R.,  27  All,  203,  243, 
The  case  of 

Paieshrsi  Pratap  Narain  Singh  v.  Rudra  Narain  Singh^  [1904]  I.  L, 
R.  26  All.,  528,  551. 

was  distinguishable.  There  a  usurper  had  been  in  possession 
for  more  than  12  years  and  he  left  the  property.  The 
impartible  character  of  the  property  had  'ceased.  In  the 
present  case  what  Randhir  Singh  did  by  his  will  was  that  he 
introduced  a  new  tenant,  the  tenure  remaining  the  same. 
According  to  the  then  state  of  rulings  Sonao  Kunwar  took 
only  a  life  estate  under  the  will,  and  Sheopal  Singh  had  a 
good  fightable  case. 

Abdul  Wahids.  Narain  Bibi  [1885]  I.  L.  R.,  11  Cal,  S97,  P.  C. 
was    distinguished,   and   it   was   submitted   that   it   was  not 
necessary  to  go  into   the  various   other   points   discussed  by 
the  District  Judge. 
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B.  E,  O' Conor,  for  the  respondents  : — Randhir  Singh*s  will 
was  duly  registered.  The  presumption  is  in  favour  of  testa- 
mentary capacity.  The  subsequent  settlement  was  not  made 
on  the  basis  of  lack  of  disposing  power  or  capacity.  Sheopal 
Singh  withdrew  his  caveat.  The  Probate  was  conclusive  and 
it  put  an  end  to  the  antecedent  title,  if  any,  of  Sheopal 
Singh. 

Indian  Evidence  Act,  section  41. 

Amir  Ali  and  VVoodroffe*s  Commentary,  267. 

Sonao  Kuar  took  an  absolute  estate  under  the  will.  There 
was  no  remainder  over  in  favour  of  any  member  of  the  family. 
After  the  will,  the  guddi  as  guddi  was  gone,  even  if  any  link 
existed  between  Randhir  Singh  and  the  defendants,  who  were 
separate  from  him  in  food,  worship  and  residence,  the  will 
de.stroyed  that  link,  and  it  could  not  be  subsequently  restored. 

The  compromise  of  1896  recognised  the  right  of  neither 
party  in  whole  or  in  part.  Sonao  Kuar  took  a  limited  estate 
under  the  compromise,  and  impartibility  was  not  revived,  at 
least  so  far  as  the  peculiai  rules  of  succession  were  concerned. 
The  relations  between  Sheopal  Singh's  branch  of  the  family 
and  defendant's  branch  of  the  family  had  been  estranged  for 
generations.  Persons  who  were  ten  degrees  removed  from 
Sheopal  Singh  could  not  be  contemplated  as  his  Kaim 
Mokam,  If  the  defendant's  contention  were  correct  the  words 
mustaqil  malik  in  the  compromise  were  surplusage.  It  was 
submitted  that  words  had  been  used  in  the  compromise  to 
mark  out  especially  Sheopal  Singh's  widow  and  daughter. 
The  compromise  created  a  right  in  Sheopal  Singh  and  his 
widow  and  his  daughter.  The  plaintiff  was  entitled  to 
succeed  by  virtue  of  that  contractual  right. 

Upon  the  question  of  the  construction  of  the  compromise 
appellants  referred  to  a  family  of  cases  in  which  the  same 
compromise  was  construed.  The  essential  distinction  here  was 
that  the  entire  estate  was  at  stake.  Part  of  the  property  did 
not  go  to  one  party  and  part  to  another.  There  was  no 
division  of  property,  the  whole  estate  passed  by  virtue  of  the 
compromise. 

Abdul  Wahid  \,  Nuran  Bibi,  [1885]  1.  L.  R.,  11  Cal.,  597,  599,  603, 
606,  P.  C. 

Bachcho  Kunwar  v.  Dharam  Das,  [1906J  I.  L.  R.,  28  All.,  347,  352. 
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The  cases  show  that  every  compromise  is  not  a  recogni- 
tion of  a  prior  title.  This  compromise  clearly  was  not 
such  a  recognition,  and  is  closely  parallel  to  the  1 1  Cal.  case. 
As  this  compromise  was  made  after  the  Transfer  of  Pro- 
perty Act  became  law,  it  is  possible  that  Sheopal  Singh  took 
a  vested  estate,  but  no  attempt  has  been  made  to  show  that  the 
coparcenary  was  re-created  by  the  compromise.  In  any  case 
the  defendants  cannot  be  the  representatives  (Kaim  Mt^kam) 
of  Sheopal  Singh,  if  they  claim  to  come  in  as  survivors. 

Sundar  Lai,  in  reply,  cited 
Monmohini  Guha  v.  Bangu  Chandra  Das,  L1903]  i.  L-  R»  3'  Cal.,  357. 
The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  title  to  the  Singramau  estate  in  the 
district  of  Jaunpur,  an  estate  of  considerable  extent  and  value, 
is  involved  in  this  appeal.  This  estate  was  up  to  the  date  of 
the  death  of  Rai  Randhir  Singh  on  the  4th  of  January,  1895, 
admittedly  impartible.  The  following  genealogical  table  which 
is  admitted  to  be  correct,  will  show  the  relationship  of  the 
family  : — 
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Abdut,  the  second  son  of  Damar  Singh,  died  childless  in  1795, 
and  was  succeeded  by  his  nephew  Sangram  Singh  ;  and  he  was 
succeeded  by  his  eldest  son  Gajraj  Singh,  who  died  in  1857. 
Rai  Randhir  Singh,  the  eldest  son  of  Gajraj  Singh,  then  suc- 
ceeded to  the  property.  Three  weeks  before  his  death  he  ex- 
ecuted a  will  in  favour  of  his  wife  Thakurain  Sonao  Kuar — 
of  all  his  property.  His  nephew  Sheopal  Singh  was  his  nearest 
male  relative  at  the  time  of  his  death,  and  he,  on  the  28th  of 
March,  1896,  instituted  a  suit  against  Sonao  Kuar  for  pos- 
session of  the  estate  alleging  that  Randhir  Singh  wasflot  of 
sound  and  disposing  mind  when  he  made  his  alleged  will. 
He  also  averred  that  the  estate  was  impartible  and  inalienable, 
and  therefore  Randhir  Singh  had  no  power  to  dispose  of  it 
as  he  purported  to  do.  This  suit  was  compromised,  on  the 
2Sth  of  April,  1896,  and  practically  the  only  question  which 
we  have  to  determine  is  the  effect  of  thi  s  compromise. 

The  learned  District  Judge  delivered  a  very  elaborate  and 
lengthy  judgment  but  with  many  of  the  topics  to  which  he  has 
referred  we  think  it  unnecessary  to  deal.  It  is  admitted  that 
the  estate  in  the  hands  of  Randhir  Singh  was  an  impartible 
estate,  and  it  is  also  admitted  that  Sheopal  Singh  would  have 
succeeded  to  that  estate  if  no  valid  disposition  had  been  made 
of  it  by  Randhir  Singh.  Therefore  it  appears  to  us  to  be 
unnecessary  to  treat  of  matters  prior  to  the  death  of  Randhir 
Singh,  except  so  far  as  they  show  the  circumstances  of  the 
family  and  throw  light  on  the  documents  which  we  have  to 
construe. 

Sheopal  Singh  predeceased  Musammat.  Sonao  Kuar, 
dying  on  the  27th  of  July,  1899.  She  died  on  the  20th  of 
June,  1904.  Sheopal  Singh  left  a  widow,  the  plaintiff  Lekhraj 
Kuar,  and  also  a  daughter  but  no  son.  Upon  his  death,  if 
it  be  held  that  he  acquired  under  the  compromise  an  absolute 
interest  in  the  estate,  it  still  being  an  impartible  estate,  the 
defendant  appellant,  Thakur  Harpal  Singh,  would  admittedly 
be  now  entitled  to  it  according  to  the  rule  of  primogeniture. 
We  may  here  mention  that  a  number  of  villages  were  appro- 
priated for  the  maintenance  of  the  junior  members  of  the 
family  a  number  of  years  back.  9  villages  were  set  apart  for 
PirthipaFs  branch,  and  4  for  Sheopal.  Of  the  9  villages,  5 
were  sold   and  the   members  of  the  family   to  whom  they 
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belonged  have  only  now  ex  proprietary  rights  therein.  The 
members  of  the  family  are  still  therefore  joint  in  estate  though 
they  are  separate  in  food  and  worship.  Whatever  be  the 
rights  of  the  family  in  these  villages,  they  form  part  of  the 
estate,  and  if  the  junior  branches  become  extinct  will  revert 
to  the  head  of  the  family.  We  may  also  here  mention  the 
fact  that  the  junior  members  of  the  family  did  not  live  in 
harmony  with  the  members  of  the  senior  branch,  but  on 
the  contrary,  there  was  constant  ill-feeling,  and  litigation 
between  them.  There  is  no  contest  between  Harpal  Singh 
and  Shamsher  Bahadur  Singh.  They  have  agreed  to  divide 
the  estate  between  them  in  the  event  of  their  appeal  being 
successful.  The  contest  is  between  them  and  Thakurain 
Lekhraj  Kuar  whose  case  is  that  Sonao  Kuar  under  the 
will  of  her  husband  Randhir  Singh  acquired  the  property 
as  her  Stridhan,  and  that  under  the  compromise  in  the 
events  which  have  happened,  the  property  has  devolved  upon 
her  as  the  representative  of  Sheopal  Singh. 

On  the  death  of  Sonao  Kuar,  Harpal  Singh  got  pos- 
session of  the  estate,  mutation  of  names  having  been  effected 
in  his  favour. 

We  now  turn  to  the  impeached  will  of  Randhir  Singh, 
which  is  dated  the  isth  of  December,  1894.  It  opens  with  a 
detail  of  the  property  which  the  testator  was  possessed  of,  and 
then  follows  a  recital  that  the  testator  has  no  male  issue  and 
that  there  was  no  sensible  and  qualified  man  in  the  family  to 
look  after  and  manage  the  estate  and  acquire  fame ;  that  his 
nephew  Sheopal  Singh  was  separate  from  him,  and  that  his  con- 
duct and  manners  were  quite  unworthy  and  incompatible  with 
the  position  of  a  rats,  and  that  he  had  no  hopes  that  he  would 
maintain  the  reputation  of  the  family.  He  then  appoints  his  wife 
Sonao  Kuar  "as  legatee  of  my  entire  estate,  and  every  kind 
of  moveable  and  immoveable  property  of  which  I  am  in  posses- 
sion up  to  this  time,  and  Babu  Sridat,  whom  I  brought  up  from 
a  child  as  manager"  and  then  he  declared  that  they  should  hold 
proprietary  possession  of  his  estate  and  entire  moveable  and 
iminoveaWe  property  from  the  date  of  his  death,  and  that  the 
legatee,  that  is,  Sonao  Kuar  should  have  every  power  as 
proprietor,  and  Babu  Sridat  should  manage  the  estate  in 
obedience  to  and  with  the  advice  of  the  legatee,    Then  the 
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testator  gave  a  direction  that  the  legatee  should  keep  in  view 
the  fact  that  Sheopal  Singh  was  separate,  and  owing  to  his 
misconduct,  the  testator  did  not  eat  with  him,  yet  that  he  had 
set  apart  some  property  for  his  support,  and  that  she  should 
continue  the  support.     This  is  the  substance  of  the  will. 

It  is  unnecessary  for  us  to  determine  what  estate  Must. 
Sonao  Kuar  took  under  this  will  assuming  it  to  have  been 
a  valid  will,  whether  she  took  an  absolute  estate  or  merely  a 
Hindu  widow's  estate.  Sheopal  Singh  at  once  disputed  the 
will,  and  on  the  28th  of  March,  1896,  instituted  a  suit  against 
Sonao  Kuar,  and  Babu  Sridat  to  have  it  declared  that  the 
will  was  void,  and  for  possession  of  the  estate  of  Randhir  Singh 
and  mesne  profits.  The  plaint  in  that  suit  is  to  be  found  in  First 
Appeal  No.  25  of  1903,  No.  II  Cof  the  record.  In  the  first 
paragraph  of  it  the  estate  of  Singramau  is  described  as  impart- 
ible and  untransferable,  the  custom  of  the  family  being  that 
the  senior  male  member  is  the  occupant  of  the^a^rfir,  while  the 
rest  of  the  members  are  recipients  of  maintenance,  and  that  on 
the  death  of  an  occupant  of  the  gaddi,  no  right  to  the  estate 
passes  to  the  widow  but  that  the  eldest  son  succeeds  him,  and 
supports  all  the  members  of  the  family  with  the  income  of  the 
estate.  In  the  second  paragraph,  the  succession  is  traced  from 
Dukhint  Rai  to  Randhir  Singh.  Then  the  fifth  paragraph 
contains  an  allegation  that  when  Randhir  Singh  was  in  a  weak 
and  dying  condition,  he  was  brought  to  Jaunpur  so  as  to  be 
taken  to  Ajudhiaji  so  that  he  might  end  his  days  there,  and  that 
when  he  was  in  this  condition,  the  defendants  obtained  from 
him  the  will  in  favour  of  Musammat  Sonao  Kuar.  Then  follows 
an  allegation  that  on  account  of  old  age,  weakness  and  illness 
Randhir  Singh  was  quite  incapable  of  forming  a  rational 
judgment  in  respect  of  his  affairs,  and  incapable  of  making  a 
will.  In  the  sixth  paragraph  is  the  allegation  that  on  the  death 
of  Randhir  Singh,  according  to  old  custom  and  the  nature  of 
the  property  and  also  by  right  of  survivorship,  the  right  to 
occupy  the  ^rtrfrf/,  and  take  possession  of  the  entire  property 
passed  to  the  plaintiff*.  Before  the  institution  of  this  suit, 
Sonao  Kuar  had  on  the  21st  of  June,  1895,  applied  for 
probate  of  the  will  of  Randhir  Singh,  and  this  application  was 
opposed  by  Sheopal  Singh.  The  suit  of  Sheopal  Singh  was 
compromised,  and  it  is  upon   the    true  construction  of  the 
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compromise  that  the  real  question  in  this  appeal  depends. 
The  translation  of  it  in  the  paper  book  before  us  has  been 
accepted  by  both  sides,  and  with  the  exception  of  a  few  words 
in  it  which  might  be  otherwise,  and  better,  translated,  and 
to  which  we  shall  presently  refer,  it  appears  to  be  substantially 
accurate.  In  view  of  its  importance,  we  give  it  in  extenso.  It 
runs  as  folows: — [After  quoting  the  compromise  as  given 
above  his  Lordship  proceeded.] 

A  decree  was  passed  in  the  terms  of  the  compromise  on  the 
27th  of  April,  1896.* 

The  contention  on  behalf  of  the  defendants  is  that  under 
this  compromise,  a  vested  interest  in  the  estate  in  the  character 
of  an  impartible  estate  was  subject  to  the  life  estate  of  Musam- 
mat  Sonao  Kuar  limited  to  Sheopal  Singh  and  that  upon  his 
death,  it  passed  to  his  next  heir  according  to  the  rule  of  primo- 
geniture, and  not  to  his  widow.  On  the  other  side,  the  conten- 
tion is  that  the  compromise  maintained  the  possession  of 
Musammat  Sonao  Kuar  under  the  will  with  a  restriction 
only  on  alienation  imposed  upon  her;  that  the  impartiality  of 
the  estate  was  destroyed  by  the  will  of  Randhir  Singh,  and  that 
Sonao  Kuar  held  the  estate  as  an  estate  governed  by  the 
ordinary  rules  of  Hindu  Law,  and  that  upon  her  death,  Sheo- 
pal Singh  having  predeceased  her,  it  devolved  on  the  plaintiff 
respondent  as  his  personal  representative. 

The  learned  District  Judge  held  that  Musammat  Sonao 
Kuar  took  an  absolute  alienable  estate  in  the  property 
under  her  husband's  will,  and  that  apart  from  the  compromise, 
Sheopal  Singh  had  no  title  whatever;  that  any  right  which  he 
acquired  was  acquired  under,  and  was  referable  to  the  compro- 
mise. His  views  are  thus  expressed  in  the  judgment  "  If  the 
question  arises  under  what  title  A  took  what  was  awarded  to 
him  under  a  compromise  of  doubtful  rights  between  himself 
and  B,  it  must  be  ascertained  which  was  the  better  title  before 
the  compromise  to  the  estate  awarded  to  A,  A*s,  or  B's.  The 
decision  of  this  point  will  not  alter  the  fact  that  A  took  the 
estate  allotted  to  him  under  the  compromise,  but  it  will  deter- 
mine whether  A  took  it  under  his  own  antecedent  title  or  by 
virtue  of  the  abandonment  by  B  of  his  antecedent  title.  We 
have  then  to  apply  this  reasoning  to  the  compromise  between 
Musamm  at  Sonao  Kuar  and  Sheopal  Singh.    It  has  been  found 
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that  Musammat  Sonao  Kuar  had  an  absolute  alienable  estate 
and  hence  that  Sheopal  Singh  had  no  title  whatever  in  himself 
except  a  contingent  title  in  the  event  of  Musammat  Sonao 
Kuar  dying  without  alienating  the  estate  by  gift  or  devise. 
Had  he  survived  Musammat  Sonao  Kuar,  whatever  he  took 
under  the  compromise,  he  would  have  taken  not  under  his  own 
supposed  title  as  owner  which  had  no  existence,  not  even  as  a 
reversioner  to  a  widow's  estate,  which  was  not  the  title  he  set 
up,   for  this  title  too   had    no    existence,  but  by  virtue   of 
Musammat  Sonao  Kuar's  abandonment  of  her  rights  as  abso- 
lute owner.     This  was  a  title  arising  out   of  the  compromise 
only  ;  a  title  by  contract  and  not  a  title  based  on  Sheopal 
Singh's  antecedent  right." 

Does  this  accurately  represent  the  facts  and  is  the  exposition 
of  the  law  laid  down  by  the  learned  District  Judge  correct? 
If  the  will  of  Randhir  Singh  was  not  valid,  then  on  the  death 
of  Randhir  Singh,  Sheopal  Singh  became  entitled  to  the  estate 
as  his  successor.  Sheopal  Singh  impeached  the  will  of  Randhir 
Singh  on  the  ground  that  Randhir  Singh  was  not  a  competent 
testator  and  also  on  the  ground  that  the  estate  was  not  merely 
impartible  but  inalienable.  He  claimed  the  estate  as  the 
successor  of  Randhir  Singh,  according  to  the  rules  of  primogeni- 
ture, and  he  claimed  it  as  an  impartible  estate.  Whether  he 
had  sufficient  grounds  for  impeaching  the  will, it  is  not,  we  think, 
material  to  consider.  But  in  view  of  the  circumstances  under 
which  the  will  was  made,  it  would  be  difficult  to  hold  that  his 
suit  was  without  foundation.  The  will  was  made  shortly  before 
the  death  of  Randhir  Singh  who  was  a  decrepit  old  man  of  74 
years  of  age  in  a  dying  condition.  The  learned  District  Judge 
went  behind  the  compromise.  He  determined  what  the  rights 
of  the  parties  were  before  the  compromise,  the  very  thing  the 
avoidance  of  which  led  to  the  compromise.  He  determined 
the  dispute  which  the  parties  designedly  left  undetermined  and 
held  in  effect  that  the  will  was  a  valid  will  and  binding  on 
Sheopal  Singh,  overlooking  the  fact  that  Sheopal  Singh 
withdrew  his  opposition  to  the  will,  on  the  faith  of  the  compro- 
mise. If  Sheopal  Singh  had  not  withdrawn  his  opposition,  it 
is  impossible  to  say  what  would  have  been  the  result  of  his 
suit  or  of  the  probate  suit.  Now  let  us  see  what  the  provisions 
of  the  compromise  were,  bearing  in  mind  the  circumstances 
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which  led  up  to  it.  It  provides  in  the  first  paragragh  that  Sonao 
Kuar  shall  remain  in  possession  of  the  estate  during  her  life- 
time "  exercising  the  powers  oi  gaddinashin  ",  and  in  the  next 
paragraph  in  which  an  annuity  of  Rs.  12000  a  year  is  provided 
for  Sheopal  Singh,  during  the  life  of  Sonao  Kuar,  it  is 
provided  that  after  the  death  of  Sonao  Kuar,  Sheopal  Singh 
will  be  the  absolute  owner  of  the  estate  and  will  occupy  the 
GnddL  The  words  Gaddinashin  and  Gaddi  are  only  properly 
applied  in  connection  with  an  impartible  estate,  and  the  use  of 
them  in  the  compromise,  indicates  that  the  intention  of  the 
parties  was  that  the  estate  should  continue  impartible  as  it 
had  been  for  generations.  In  other  words,  the  compromise  was 
a  recognition  by  Sonao  Kuar  of  the  claim  put  forward  by 
Sheopal  Singh  that  the  estate  was  impartible.  Sheopal 
Singh  on  his  part,  made  this  concession  to  Sonao  Kuar  that 
during  her  life,  subject  to  the  payment  of  the  annuity,  and  to 
certain  other  restrictions,  she  should  remain  in  possession,  and 
exercise  the  powers  of  Gaddinashin,  It  seems  to  us  that  by 
the  compromise,  the  parties  agreed  that  the  estate  should  retain 
its  old  character  of  impartibility. 

But  it  is  argued  that  inasmuch  as  Letters  of  Adminis- 
tration of  the  estate  of  Randhir  Singh  with  the  will  annexed 
were  subsequently  granted  to  Sonao  Kuar,  it  must  be  taken 
that  the  will  had  full  operation,  and  that  by  it,  the  impartible 
nature  of  the  estate  was  destroyed,  and  that  whatever  was  the 
interest  which  Sheopal  Singh  acquired  under  the  compromise 
that  was  an  interest  in  an  estate  which  was  no  longer  impartible 
but  an  estate  governed  by  the  ordinary  rules  of  Hindu  Law. 
As  to  the  grant  of  Letters  of  Administration  what  happened 
was  this.  After  the  execution  of  the  compromise — Sheopal 
Singh  withdrew  his  opposition  to  the  grant  of  Letters  of 
Administration  with  the  will  annexed.  He  filed  a  petition  on 
the  25th  of  April,  1 896,  in  which  he  stated  that  he  had  no  objec- 
tion to  the  grant,  a  compromise  having  been  effected.  It  was 
no  longer  any  concern  to  him  whether  the  will  was  proved  or 
not.  His  rights  were  secured  by  the  compromise.  The  suit 
then  proceeded  as  against  Thakurain  Shanker  Kuar,  another 
widow  of  Randhir  Singh  who  was  the  sole  remaining  objector, 
and  the  will  was  established  as  against  her.  It  is  contended 
that  the  grant  of  Letters   of  Administration  to  Sonao  Kuar 
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establishes  the  case  of  the  plainlifl  that  the  property  passed 
to  Sonao  Kuar  under  the  will,  and  that  it  must  be  taken  to 
have  devolved  on  her  free  from  its  former  character  of  impar- 
tibility.  We  cannot  accede  to  this  contention.  The  rights  of 
Sonao  Kuar  and  Sheopal  Singh  must  be  determined  by  the 
provisions  of  the  compromise,  and  in  view  of  the  claim  which 
each  put  forward.  Sheopal  Singh  having  secured  for  himself 
the  succession  to  the  estate  as  an  impartible  estate,  was  no 
longer  concerned  with  the  will  of  Randhir  Singh,  and  therefore 
withdrew  his  opposition  to  the  grant  of  Letters  of  Adminis- 
tration. 

Then  it  is  said  that  in  view  of  the  bad  feeling  which 
existed  between  the  senior  and  junior  branches  of  the  family, 
Sheopal  Singh  not  having  male  issue  would  naturally  consider 
the  interests  of  his  wife  and  daughter,  in  preference  to  that  of 
the  members  of  a  junior  branch  of  the  family,  and  would  have 
preferred  to  take  the  estate  as  one  governed  by  the  ordinan- 
rules  of  Hindu  Law,  so  that  it  should  pass  on  his  death  to  his 
wife  and  daughter,  rather  than  as  an  impartible  estate  which 
on  his  death  would  pass  away  from  these  persons.  The 
answer  to  this  is  that  he  and  Sonao  Kuar  elected  to  main- 
tain the  impartible  nature  of  the  estate  as  the  language  of  the 
compromise  indicates.  At  the  time  of  compromise  more- 
over, Sheopal  Singh  was  a  young  man  of  32  years  of  age, 
and  he  no  doubt  had  every  reason  to  hope  that  he  would 
have  male  issue.  The  compromise  is  the  governing  proceeding 
in  the  case,  and  it  appears  to  us  upon  its  true  construction 
that  it  was  a  recognition  by  Sonao  Kuar  of  the  impartible 
nature  of  the  estate  and  a  settlement  of  that  estate  upon  Sheopal 
Singh,  subject  to  her  own  life-estate  therein,  Sheopal  Singh 
on  his  part  giving  up  his  immediate  interest  in  the  estate 
during  the  life  of  Sonao  Kuar,  on  payment  to  him  of  an  annual 
sum  of  Rs.  1 2,000. 

But  we  must  advert  to  another  point  which  has  been  made 
upon  the  compromise  by  the  learned  Counsel,  for  the  plaintiff 
respondent  and  that  is  this.  These  words  are  to  be  found  in 
It  "After  the  death  of  Musammat  Thakurain  Sonao  Kuar,  I, 
Thakur  Sheopal  Singh  or  any  representative  of  mine  who 
may  be  living  at  the  time  will  be   the  absolute  owner  of  all 
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the  moveable  and  immoveable  properties  possessed  by  Rai 
Randhir  Singh  and  will  occupy  the  Gaddi.  "  It  is  contended 
that  the  words  "any  representative  of  mine"  mean  the 
personal  representative  of  Sheopal  Singh  and  that  the 
intention  was  that  the  estate  should  devolve  on  Sheopal  Singh 
in  case  he  survived  Sonao  Kuar  but  that  in  case  of  his  pre- 
deceasing her,  it  should  devolve  on  his  personal  representative. 
The  translation  of  the  words  "  or  any  representative  of  mine," 
does  not  accurately  express  the  vernacular  words  used.  The 
words  in  the  vernacular  are  "  Qaim  mukam  "  that  is  one  who 
takes  the  place  of  another,  /.  e.  a  successor.  The  word  which 
denotes  personal  representative  is  "  Wat  is''  Translating 
the  words  "  Qaim  mukam  "  as  "  successor  "  they  would  be  quite 
appropriate  words  to  use  to  denote  the  successor  to  an 
impartible  estate  whether  that  successor  happened  to  be  a  son 
or  a  more  distant  relative.  As  the  representative  was  also  to 
be  his  successor  on  the  Gaddiy  he  could  not  have  intended  that 
his  widow  would  be  intended  in  that  term.  The  words  seem 
to  be  used  as  words  of  limitation,  marking  out  the  estate  which 
Sheopal  Singh  was  intended  to  take,  namely,  an  absolute  estate, 
just  as  the  word  "  heirs"  in  English  law,  for  example,  in  a  grant 
to  a  man  and  his  heirs  denote  a  fee  simple  estate.  We  do 
not  think  therefore  that  there  is  any  force  in  this  argument. 

The  learned  District  Judge  appears  to  us  not  to  have 
correctly  apprehended  the  meaning  and  effect  of  the 
compromise.  At  the  time  it  was  entered  into  the  position 
was  this.  Sonao  Kuar  claimed  the  estate  of  her  husband 
under  his  will.  Sheopal  Singh  disputed  the  will  and  claimed 
the  estate  as  the  successor  to  Randhir  Singh.  If  the  will 
were  established  Sonao  Kuar  would  be  entitled  to  the  estate, 
otherwise  Sheopal  Singh  was  entitled  to  it.  A  clear  issue 
was  knit  between  them  and  there  was  undoubtedly  a  good 
fighting  case.  In  the  case  of  Rani  Mewa  Kuar  v.  Rani 
Hulas  Kuar  (*),  there  were  two  claimants,  namely,  Rani 
Mewa  Kunwar  and  Rani  Hulas  Kunwar,  on  the  ground  of 
heirship  to  immoveable  property  situate  in  Rohilkhand  and 
Oudh.  By  a  deed  of  compromise  they  agreed  to  divide  the 
property  in  certain  proportions,  and  the  agreement  was  carried 
out  in  Rohilkhand  but  not  in  Oudh,  where  the  respondent 
(I)  [1873]  L,  R.  I  I,  A,  157. 
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was,  and  continued,  in  possession.  After  the  lapse  of  9  years 
from  the  date  of  the  deed  of  compromise,  the  appellant  Rani 
Mewa  Kunwar  sued  for  possession  of  her  share  of  the  property 
in  Oudh.  The  Judicial  Commissioner  of  Oudh  decided  that 
the  suit  was  founded  on  the  contract  contained  in  the  deed  of 
compromise  or  for  a  breach  of  it,  and  was  therefore  barred 
by  limitation.  It  was  held  by  their  Lordships  of  the  Privy 
Council  that  the  claim  did  not  rest  on  contract  only,  but  on 
a  title  to  the  land  acknowledged  and  defined  by  the  contract, 
which  was  part  only  of  the  evidence  of  the  appellant  to  prove  her 
case,  and  not  all  her  case.  Their  Lorvlships  say  at  p.  164  referr- 
ing to  the  compromise  "that  agreement  assumes  that  the  parties 
were  severally  claiming  by  virtue  of  some  right  of  inheritance, 
the  property  of  Raja  Rattun  Singh;  that  there  were  questions 
between  them  which  might  disturb  the  rights  which  each 
claimed,  and  it  was  better  instead  of  a  long  litigation  to  settle 
fliese  rights,  and  they  do  settle  them  by  arriving  at  this 
agreement,  which  provides  that  the  property  shall  be  held  in 
certain  shares  and  shall  be  divided  according  to  those  shares." 
Then  at  page  166  they  say  "  The  compromise  is  based 
on  the  assumption  that  there  was  an  antecedent  title  of 
some  kind  in  the  parties,  and  the  agreement  acknowledges 
and  defines  what  that  title  is.  The  claim  does  not  rest  on 
contract  only,  but  upon  a  title  to  the  land  acknowledged  and 
defined  by  the  contract,  which  is  pvt  only  of  the  evidence 
of  the  appellant  to  prove  her  title,  and  not  all  her  case.  "The 
principle  laid  down  in  this  case  has  been  adopted  in  several 
cases  in  this  High  Court. 

In  the  case  of  Govind Krishna  Narain  v.  Abdul  Kayyum{}) 
the  title  taken  under  a  compromise  between  persons  having 
mutually  exclusive  claims,  was  considered.  On  the  death  of 
one  Ratan  Singh  disputes  arose  between  his  widow  Raj 
Kuar  and  Sen  Kuar,  the  widow  of  his  son  Daulat  Singh, 
who  had  predeceased  his  father.  After  the  death  of  the  two 
widows,  three  claimants  to  the  estate  arose,  namely,  Chattar 
Kuar  and  Mewa  Kuar,  the  daughters  of  Sen  Kuar  and 
Khairati  Lai,  the  son  of  a  daughter  of  Rattan  Singh.  The 
conflicting  claims  of  these  parties  were  settled  by  a  com- 
promise by  virtue  of  which  Khairati  Lai  obtained  7J^  annas 
(0  [1903]  I.  L.  R.,  25  AIL,  546. 
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and  Chattar  Kuar  and  her  sister  Mewa  Kuar  4^  annas 
each  out  of  the  property  of  Ratan  Singh.  It  was  contended 
that  Khairati  Lai  had  a  complete  title  to  the  whole  of  the  pro- 
perty subject  to  the  compromise,  he  being  son  of  Rattan  Singh's 
daughter  and  that  he  made  a  grant  to  the  two  Ranis  of  more 
than  half  the  property  out  of  kindly  feeling  towards  them. 
This  argument  was  repelled  as  devoid  of  force.  The  Bench, 
of  which  one  of  us  was  a  member,  held  that  the  parties  came 
together  as  persons  at  arms  length,  each  side  claiming  the 
whole  estate  through  different  lines  of  descent,  each  side 
having  a  good  fighting  title  and  to  avoid  litigation  consented 
to  an  amicable  division  of  the  disputed  estate. 

Again  in  the  case  of  Bachho  Kuar  v.  Dharain  Das  (') 
which  was  heard  by  a  Bench  of  which  one  of  us  also  was  a 
member,  the  effect  of  a  compromise  was  also  considered. 
Two  persons  named  Paras  Das  and  Umrao  Singh  laid  claim 
to  property  as  reversionary  heirs  of  Pardman  Kuar.  Their 
claim  was  resisted  by  Dip  Chand  on  the  allegation  that  he 
was  the  adopted  son  of  Pardman  Kuar  and  as  such  entitled 
to  succeed  to  his  property.  A  compromise  was  entered  into 
according  to  which  the  right  of  Paras  Das  and  Umrao 
Singh  to  one  half  of  the  property  was  recognised,  they 
mutually  abandoning  all  claims  to  the  other  half.  It  is 
evident  that  if  Dip  Chand  failed  to  establish  the  validity  of 
his  adoption,  Paras  Das  and  Umrao  Singh  would  as  rever- 
sionary heirs  have  succeeded  in  their  claim  to  the  whole  of  the 
property  of  Pardman  Kuar.  If  on  the  other  hand  the  validity 
of  the  adoption  was  established  the  claim  of  Paras  Das  and 
Umrao  Singh  was  bound  to  fail.  It  was  held  that  the  com- 
promise and  decree  passed  on  it  amounted  to  a  recognition 
by  Dip  Chand  of  the  rights  of  Paras  Das  and  Umrao  Singh 
as  reversionary  heirs  as  they  had  previously  asserted  them 
so  far  as  regards  one-half  of  the  property  and  could  not  be 
regarded  as  conferring  a  new  and  distinct  title  on  them ;  that 
Paras  Das  and  Umrao  Singh  in  fact  under  the  compro- 
mise acquired  a  moiety  of  the  property  in  the  capacity  of  re- 
versionary heirs  of  Pardman  Kuar,  and  in  that  capacity 
alone.  Reliance  was  placed  upon  the  judgment  of  their  Lord- 
ships of  the  Privy  Council  in  the  case  of  Rani  Mewa  Kuar 
V.  Rani  Hulas  Kuar^  referred  to  above  in  this  judgment. 
(I)  [1906]  I.  L.  R.,  28  All,  347. 
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The  same  question  was  considered  by  another  Bench  of 
this  High  Court  of  which  also  one  of  us  was  a  member  in  the 
cdiS^  o{  Ram  S hanker  Lai  v.  Ganesh  Prasad  {^),  The  facts 
of  that  case  were  these.  One  Munni  Lai  died  leaving  certain 
property  of  which  his  widow  Jasodha  Kuar  took  possession. 
Jasodha  Kuar  died  leaving  the  property  by  will  to  her 
daughter  Anpurna,  who  also  died  after  making  a  will  leaving 
the  property  to  her  husband  Ram  Shanker  Lai.  Both  the  wills 
provided  that  the  devisee  was  to  pay  off  certain  incumbrances 
affecting  the  property.  After  the  death  of  Anpurna  the  pro- 
perty was  claimed  by  the  reversionary  heirs  of  Munni  Lai. 
But  this  claim  was  settled  by  a  compromise  by  which  Ram 
Shanker  Lai  gave  certain  land  to  the  claimants  in  consideration 
of  their  entirely  withdrawing  their  claim  to  the  rest  of  the 
property.  It  was  held  that  the  compromise  did  not  convey  to 
Ram  Shanker  Lai  the  title  of  the  reversioners  but  that  he  took 
under  the  will  of  his  wife.  We  find  in  the  judgment  this 
observation  in  reference  to  the  compromise,  "We  think  that  by 
this  deed  the  executants  of  it,  in  view  of  the  trouble  and  uncer- 
tainty which  would  attend  a  suit  for  possession  of  the  property 
relinquished  their  claim  to  the  property,  waived  their  claim  to 
bring  such  a  suit,  and  admitted  the  title  by  virtue  of  which 
Ram  Shanker  Lai  was  then  in  possession.  It  did  not  in  our 
opinion  clothe  Ram  Shanker  Lai  with  all  the  rights  which  the 
executants  had  as  reversioners  to  Munni  LaPs  estate." 

Mr  O'Conor  in  the  course  of  his  ingenious  and  able  argu- 
ment for  the  respondents  relied  on  the  ruling  in  Abdul  Wahid 
Khanw,  Nuran  Bibi{^\  That  was  a  case  between  Maho- 
medans  and  was  governed  by  Mahomedan  Law.  One 
Mouazzam  Khan  died  on  the  22nd  of  January  1850,  leaving  a 
widow  named  Gauhar  Bibi  and  also  Abdus  Subhan  and  Abdul 
Rahman,  who  claimed  to  be  his  legitimate  sons.  Gauhar  Bibi 
was  in  possession  of  the  villages  in  dispute  in  the  Rai  Bareli 
district  at  the  annexation  of  Oudh  in  1856,  and  the  summary 
settlement  was  made  with  her  and  after  the  general  confisca- 
tion followed  by  the  restoration  and  the  summary  set- 
tlement of  that  year,  the  settlement  of  the  villages  was 
again  made  with  her.  She  continued  in  possession  till  her 
death  on  the  i8th  of  October,  1875.  In  the  course  of  proceed- 
(I)  [1907]  I.  L.  R.,  29  AIL,  451.        (2)  [1885]  I.  L.  R.,  II  Cat,  S97. 
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ings  at  the  regular  settlement  litigation  took  place  between 
the  alleged  sons  on  the  one  side,  and  Gauhar  Bibi  on  the  other, 
resulting  in  a  compromise  by  which  it  was  agreed  that  Gauhar 
Bibi  should  during  her  life-time  continue  to  hold   possession, 
and  remain  proprietor  without  power  of  alienation,  and  that 
after  her  death  the  two  sons  should  possess  each  one  half  of 
the  property.     The  two  sons  predeceased  Gauhar  Bibi.     It  was 
held  that  upon  the  true  construction  of  the  compromise,  the 
title  of  the  sons  to  succeed  was  contingent  upon  their  surviving 
the  widow,  and  that  no  interest  passed  to  their  heirs  on  their 
deaths  in  her  life-time.     The  case  came  before  their  Lordships 
of  the  Privy  Council  on  appeal  from  the  Judicial  Commissioner 
of  Oudh,  who  held  that  the  effect  of  the  compromise  was  to 
give  Gauhar  Bibi  a  life-interest  in  the  estate,  and  on  the  death 
of  Abdul  Rahman  and  Abdus  Subhan,  their  heirs  took  their 
place  and  had  a  right  to  their  property  on  Gauhar  Bibi  *s  death. 
Their  Lordships  held  that  the  creation  of  such  a  life  estate  did 
not  seem  to  be   consistent  with    Mahomedan  usage  and  that 
it  would  be  opposed  to  the  Mahomedan  Law  to  hold  that  the 
compromise  created  a  vested  interest  in  Abdul  Rahman  and 
Abdus  Subhan  which  passed  to  their  heirs  on  their  death  in 
the  life-time  of  Gauhar  Bibi.     It  will,  therefore,  be  seen  that 
this  decision   was  based  upon  Mahomedan  Law,  according  to 
which  it  is  not  permitted  to  limit  an  estate  to  take  effect  after 
the  determination  on  the  death  of  the  owner  of  a  prior  estate 
by  way  of  what  is  known  in  English  law  as  a  vested  remainder, 
so  as  to  create  an  interest  which  can   pass  to  a  third  person 
before  the  determination  of  the  prior  estate.     The  limitation 
of  such  an  estate  is  in  no  way  prohibited  by  Hindu   Law  and 
it  appears  to  us  clear  upon  the  true  interpretation  of  the  com- 
promise  entered    into    between    Sheopal  Singh  and  Sonao 
Kuar  that  Sheopal  Singh   took   an  absolute   vested  estate  in 
the  property,  the  enjoyment  of  it  being  postponed  during  the 
life  of  Sonao  Kuar.     We  also  think  that   upon  the  language 
of  the  compromise  it  is  not  possible  to  hold  that  the  character 
of  the  estate  as  it  had  been  handed  down  from  father  to  son 
for  generations  was  changed.     As  an  impartible  estate  Sheopal 
Singh  laid  claim  to  it,  and  the  compromise  provided  that  as  an 
impartible  estate  it  should  devolve  upon  him.     The  concession 
made  to  Sonao  Kuar  by  him  was   that   she   should   enjoy  it 
for  her  life  and  sit  upon  the  gnddi^^  gaddinashin,  his  occupa- 
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tion  of  the  gaddi  being  postponed.  On  the  death  of  Sheopal 
Singh,  therefore,  the  estate  in  our  opinion  devolved  according 
to  the  rules  of  primogeniture  governing  impartible  estates  and 
did  not  pass  to  his  widow  as  an  estate  governed  by  the  ordi- 
nary rules  of  Hindu  Law.  We  therefore  think  that  the  suit  of 
the  plaintiff  ought  to  have  been  dismissed.  We  allow  the 
appeal,  set  aside  the  decree  of  the  court  below,  and  dismiss  the 
plaintiff's  suit  with  costs  in  both  Courts,  including  fees  in  this 
Court  on  the  higher  scale.  The  objections  under  S.  561  of  the 
Code  of  Civil  Procedure  necessarily  fail  and  are  dismissed  with 
costs. 

S.  c.  C.  Appeal  decreed. 
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KING  EMPEROR 
versus 
LACHMI  NARAIN.* 

K.id>>Act(XnoflS96),   Mertwm   44{2),   48,   57—Sub'In^pertor— 

Excise  Officer. 

When  the  police  arrested  a  man  with  18  tolas  of  charas  and 
through  their  official  superior  brought  the  accused  before  a  Magis- 
trate, held,  that  there  was  sufficient  compliance  with  the  provisions 
of  sections  44  and  57  of  the  Excise  Act,  and  the  accused  could  be 
tried  by  such  a  Magistrate.  Queen-Empress  v.  Maktmda,  I.  L.  R., 
20  All.,  70,  followed. 

Criminal  appeal  against  the  order  of  H.  W.  Lyle  Esq., 
Sessions  Judge  of  Agra  reversing  an  order  of  E.  Bennet  Esq., 
Joint  Magistrate. 

The  respondent,  Lachmi  Narain,  who  is  a  licensed  vendor  of 
charas  was  one  day  seen  by  one  Pattu  Lai  a  whole-sale 
vendor,  with  a  bundle  on  his  person.  He  was  asked  certain 
questions.  Lachmi  Narain  hastened  away  and  this  aroused  the 
suspicion  of  Pattu.  He  spoke  to  the  constable  who  was  stand- 
ing on  duty,  and  as  he  called,  the  accused  ran  away.  He  was 
therefore  arrested,  and  it  was  found  that  he  carried  a  parcel  of 
rArtr^  which  was  afterwards  found  to  be  18  tolas.  The  Joint 
Magistrate  found  the  accused  guilty,  and  sentenced  him  to 
*  Criminal  A.  276  of  1908- 
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rigorous  imprisonment  for  three  months  and  a  fine  of  Rs.  40. 
The  Sessions  Judge  on  appeal  held  that  as  there  was  no 
complaint  by  an  Excise  Officer,  the  prosecution  could  not  be 
maintained.     He  therefore  acquitted  the  accused. 

The  Local  Government  appealed. 

A,  E.  Ryves^  Government  Advocate,  for  the  appellant,  sub- 
mitted that  the  case  was  governed  by  section  48  of  Act  XII  of 
1896.  No  doubt  a  court  could  not  take  cognisance  of  an  off- 
ence under  that  section,  except  upon  the  complaint  of  an  Ex- 
cise officer.  Here  that  was  supplied  by  the  report  of  the  Police 
officer.  The  question,  therefore,  was  whether  the  Sub- Inspect- 
or of  Police  was  an  Excise  officer  within  the  meaning  of  section 
57.  Section  44  sub-section  (2)  answers  that  question,  and 
according  to  that  certain  Police  officers  invested  with  powers 
under  the  Act  were  deemed  Excise  Officers.  That  Sub- 
Inspectors  were  such  officers  was  clear  from  Government 
notification  No.  128-XIII-S7-1,  dated  6th  June,  1885.  He 
relied  on 

Queen- Empress  v.  Makunda  [1897],  I.  L.  R.,  20  All.,  70. 

Satya  Chandra  Mukerji,  for  the  respondent,  submitted  that 
in  this  case  the  accused  was  arrested  by  a  constable  and  was 
sent  up  by  a  sub-inspector.  The  Excise  officer  had  appeared 
only  as  a  witness.  The  police  officers  were  not  excise  officers 
within  the  meaning  of  the  Act. 

The  judgment  of  the  Court  was  delivered  by 
Knox  J. — This  is  an  appeal  by  the  Local  Government 
from  an  appellate  judgment  of  acquittal,  passed  by  the  learned 
Sessions  Judge  of  Agra.  The  accused  was  convicted  by  a 
Magistrate  of  the  first  class  of  an  offence,  under  section  48  of 
Act  No.  XII  of  1896.  He  was  sentenced  to  the  maximum 
term  of  imprisonment  prescribed  by  the  section,  and  to  a  fine 
of  Rs.  40.  On  appeal,  the  conviction  and  sentence  were  set 
aside  by  the  learned  Sessions  Judge  of  Agra,  on  the  ground 
that  under  section  57  of  the  Act,  no  Court  can  take  cognizance 
of  an  offence  under  the  Act,  except  on  a  complaint  or  report  of 
an  Excise  Officer.  According  to  the  evidence  for  the  pro- 
secution, the  accused  was  arrested  with  eighteen  tolas  oicharas 
in  his  possession  by  a  police  constable  and  a  head  constable. 
They,  through  their  official  superior,  brought  the  case  for  trial 
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before  the  Magistrate.  The  learned  Judge  held  that  the  police 
could  not  institute  the  proceedings,  and  that  they  could  only  be 
instituted  by  an  Excise  Officer,  which  term,  the  learned  Judge 
holds,  means  the  Excise  Inspector,  or,  where  there  is  no  such 
officer  in  the  District,  the  Collector  or  Assistant  Collector  in 
charge  of  Excise.  In  our  opinion,  the  view  taken  by  the  learned 
Judge  is  erroneous.  He  overlooked  the  provisions  of  section 
44,  Sub-Section  (2)  of  the  Act.  The  learned  Government 
Advocate  has  called  our  attention  to  the  ruling  in  Queen-Evt- 
press  V.  Makunda  (i),  which  fully  supports  the  view  for  which  he 
contends.  We  have  heard  what  the  learned  vakil,  who  appears 
for  the  accused,  could  say  on  his  client's  behalf.  We  have  also 
read  the  evidence.  In  our  opinion,  it  clearly  proves  an  offence 
under  section  48,  clause  {e)  of  the  Excise  Act,  1 896.  We  were 
addressed  on  the  question  of  sentence.  It  is  apparently  the 
first  time  that  Lachmi  Narain  has  been  convicted.  He  has  al- 
ready been  upwards  of  three  weeks  in  jail  and  he  has  paid  the 
fine  which  was  imposed  on  him.  We  accordingly  allow  this 
appeal,  and,  setting  aside  the  judgment  of  acquittal,  convict 
Lachmi  Narain  of  the  offence  specified  above.  We  sentence 
him  to  the  term  of  imprisonment  which  he  has  already  under- 
gone, and  to  the  fine  which  he  has  already  paid.  ^ 
X.  Appeal  decreed. 
(I)  [1897]  I.  L  R.,  20  All,  70. 
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FULL  BENCH. 


UMAN   KUARI 

versus 

JARBANDHAN  PATHAK  and  another* 

Practice—Ch*der  of  remand— Appeal  from,  after  decree  in  suit— Civil 
Procedure  Code  (Act  XIV  of  1882),  sections  562,  588,  591— Pre- 
d7np//o»— Wajib-ul-arz—Arazidari  land  "  Haqiat"— "  Hissedar" 
-Deh. 

An  appeal  lies  from  an  order  of  remand  passed  under  section  562, 
Civil  Procedure  Code,  even  though  before  the  filing  of  the  appeal, 
the  suit  has  been  decided  in  compliance  with  the  order  of  remand. 
Rameshur  Singh  \,  Skeodin  Singh,  1.  L.  R.,  12  All.,  510,  F.  B., 
Jatinga  Valley  Tea  Company  v.  Chera  Tea  Company,  I.  L.  R.,  12 
Cat,  45,  Babu  Lai  v.  Ram  Kali,  3  A.  L.  J.  R.,  40,  followed.  Saltg 
Ram  V.  Brij  Bilas,  I.  L.  R.,  29  All,  659,  over-ruled. 

Arasidars  in  District  Basti  are  not  members  of  the  co-parcenary 
body  in  a  village.  A  custom  of  pre-emption,  recorded  in  a  wajib-ul- 
arz,  in  respect  of  the  transfer  of  a  haqiat  by  a  hissedar  applies  only 
to  co-parceners,  and  no  claim  can  be  maintained  in  respect  of  the 
sale  of  arazidari  land. 

Appeal  from  an  order  of  remand  passed  by  Munshi 
Banke  Behari  Lai,  Officiating  Subordinate  Judge,  Gorakhpur, 
reversing  a  decree  of  Babu  Jogendra  Nath  Chaudhri,  Munsif 
of  Basti. 

The  facts  of  the  case  are  that  the  plaintiff"  brought  a  suit 
for  pre-emption  of  a  plot  of  arazidari  land  sold  by  Musammat 
Ram  Raj  Kuari  to  Mt.  Uman  Kuari.  The  wajib-ul-ars  upon 
which  the  claim  was  based  provided  thus  :  "  When  property 
(haqiat)  of  any  share-holder  (hissedar)  is  transferred,  the  right 
of  purchase  shall  belong  in  the  first  instance  to  the  near  share- 
holder who  IS  a  relation,  and  next  of  kin  to  the  co-sharer  in  the 
patti,  and  after  him  to  the  co-sharer  in  the  village  (sharik  deh) 
whose  name  is  entered  in  the  khewat.  In  the  event  of  refusal 
by  the  above,  strangers  shall  have  a  right  to  purchase." 

*  F.  A.  F.  O.  69  of  1907. 
59 
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The  plaintiff  and  the  vendor  were  co-sharers  in  the  same 
khata  of  the  same  pattiy  and  the  plaintiff  also  owned   some 
arazidari  land.     The  vendee  was  a  stranger.    The  court    of 
first  instance  held    that  the   provisions  in  the  wajib-ul-ars 
applied  to  the  khalsa  land  but  not  to  the  arazidari  land    and 
dismissed  the  claim.    The  Subordinate  Judge  who  heard  the 
appeal  was  of  opinion  that  since  the  arazidats  were  assessed 
to  revenue  and  were  parties  to  the  zamima  khewat  prepared 
at  the  last  survey,  the  clause  in  the  wajtb-ul-arz  applied   to 
them  also  and  remanded  the  case  on  27th  March,  1907,  under 
section  562  to  be  tried  on  the  merits.     The  Munsif  on  remand 
decreed  the  claim  on  20th  May,  1907.     Subsequently  on  June 
29,  1907,  the  defendant  vendee  filed  the  present  appeal  from 
the  order  of  remand   to   the  High  Court.     It  came  on   for 
hearing  on  i8th  March,  1908,  before  Airman,  and  Karamat 
HUSAIN,  JJ.,  who  on  account  of  the  conflict  between  the  cases 
of  Salig  Ram  v.  Brij  Bilas{^),  and  Babti  Lai  v.  Ram  Ka/t{^), 
referred  the  case  to  the  Full  Bench. 

Satish  Chandra  Banerji  (for  /.  N.  Chaudri),  for  the 
respondent,  raised  a  preliminary  objection  that  as  the 
appellant  submitted  to  the  order  of  remand  and  allowed 
it  to  be  carried  into  effect,  she  cannot  now  appeal  from  it. 
There  were  two  remedies  open  to  her,  either  she  could  file 
an  appeal  from  the  order  of  remand  or  she  could  impeach 
it  under  section  591  of  the  Code  of  Civil  Procedure,  in 
the  appeal  filed  from  the  final  decree.  If  she  did  not  choose 
to  adopt  the  former  course  the  only  other  remedy  open 
to  her  was  to  file  an  appeal  from  the  final  decree  and  impeach 
the  order  of  remand  in  that  appeal,  if  so  advised. 

The  uniform  practice  in  this  court  at  one  time  was  not  to 
entertain  these  belated  appeals. 

PragLalv.  Raghudar Das,[i^i]  i  A.  W.  N.,  Ced.  1)  211,  (cd.  2)  174. 
Ikramunnissa  v.  Muhamad  Wasir^  [1882]  2  A.  W.  N.,  53. 
Karori  Mai  v.  Sakodra,  [1883]  4  A.  W.  N.,  5. 
Salig  Ram  v.  Brijbilas,  [1907]  I.  L.  R.,  29  All,  659. 
Gulzari  Mais,  Karimunnissa^  [1908]  28  A.  W.  N.,  76. 

[Banerji,  J.  Can  an  order  of  remand  be  questioned  under 
section  591,  Code  of  Civil  Procedure  in  the  first  appeal  before 
the  lower  appellate  court  ?] 

(1)  ri907]  I.  L.  R.,  29  All.,  659.  (2)  [1906I  3  A.  L.  J.  R.,  40. 


Digitized  by 


Google 


VOL.  v.]  HIGH  COURT.  449 

It  can  not  be>  but  it  can  be  impugned  in  second  appeal  to 
the  High  Court. 

[Airman,  J.    Referred  to 

JaHnga  Valley  Tea  Co  v.  Chera  Tea  Ca,  [1885]  I.  L.  R.,  12  Cal,  45.] 
That  case  has  been  distinguished  in  later  Calcutta  cases. 
The  appeal  there  seems  to  have  been  preferred  before  the  final 
decree  was  made  and   Field,  J.'s  observations  were  obiter^ 

Babu  Lai  v.  Ramkali^  [1906]  3  A.  L.  J.  R.,  40, 
is  also  distinguished  on  the  same  ground. 

The  principle  which  should   be  applied  is  that  where  the 
final  decree  in  the  cause  has  been   made  no  separate  appeal 
should  be  entertained  against  a  prior  interlocutory  order. 
Mad/tti Sudan  Sen  v.  Kamini  Kant  Sen,  [1905]  I.  L.  R.,  32  Cal.,  1023. 

[Airman,  J.     That  may  be  excellent  reason  for  the  legis- 
lature for  not  allowing  an  appeal,  but  how  can  we  legislate?] 

Sheonith  Singh  v.  Ramdin  Singh,  [1896J  I.  L.  R.,  18  All,  19,  22, 
supports  my  contention.  If  there  is  no  ground  for  appeal 
against  the  final  decree  on  the  merits,  the  interlocutory 
order  of  remand  cannot  be  impugned.  This  shows  that  a  bad 
order  of  remand  is  not  necessarily  ultra  vires  ;  if  it  were,  then 
all  subsequent  proceedings  would  be  ultra  vires  and  the  final 
decree  could  be  challenged  as  made  without  jurisdiction.     In 

Rameshur  Singh  v.  Sheodin,  [1890]  I.  L.  R.,  12  AIL,  510,  F.  B, 
the  order  of  remand  was,  in  view  of  the  provisions  of  section 
564,  Civil  Procedure  Code,  held  to  have  been  made  without 
jurisdiction.  But  here  no  question  of  jurisdiction  arises.  The 
court  had  jurisdiction  to  decide  whether  the  waji-buUarz 
applied,  and  even  if  it  took  an  erroneous  view  of  the  law  or 
facts,  the  order  if  made  could  in  no  sense  be  termed  ultra  vires. 

Malkarjunw  Narhari,  [1900]  I.  L.  R.,  25  Bom.,  337,  P.  C. 
There  was  no  inherent  abse.ice  of  jurisdiction  in  the  lower 
appellate  court  to  deal  with  the  appeal  before  it,   and  section 
578,  Civil  Procedure  Code,  would  cover  the  case. 
Ledgard\,  Bull,  [1886]  I.  L.  R.,  9  AIL,  191,  203,  P.  C. 
Mohesh  Chandra  Das\.  Jamiruddin  Mollah,  [1900]  I.  L.   R.,   28  CaL, 
^24. 

[Banerji,  J.  But  in  this  case  the  F.    B.   case   in    12    All. 
is  dissented  from.] 
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It  is  not  necessary  for  me  to  contend  that  the  F.  B.  case 
upon  its  facts  was  wrongly  decided.  But  it  is  no  authority 
for  the  point  raised  in  the  present  case. 

Durga  Kinkar  Das  v.  Ronchai  Roma^  [1907]  5  C.  L.  J.,  71. 

The  authorities  are  fully  reviewed  in 
Baikuntha  Nath  Dey  v.  SalimuUa^  [1907 J  12  C.  W   N.,  590. 

As  to  the  doctrine  of  election  of  remedies  see 

15  Cyclopaedia  of  Law  and  Procedure,  590. 

Surendra  Nath  Sett  (for  D,  C  Banerji),  for  the  appellant. 

The  Code  of  Civil  Procedure,  gives  two  remedies  no 
doubt,  but  these  are  neither  co-existent  nor  alternative.  The 
right  of  appeal  given  by  section  591  of  the  Code  is  weak  and 
doubtful ;  the  question  cannot  be  raised  in  First  appeal  to  the 
lower  court,  and  it  cannot  be  raised  even  in  second  appeal 
where  the  final  decree,  by  reason  of  findings  of  fact  or  other- 
wise, cannot  be  challenged  on  the  merits. 

Section  588  of  the  Code  is  not  controlled  by  Section  586. 
The  decree  in  a  Small  Cause  case  is  not  open  to  appeal,  but 
an  order  of  remand  is, 

Collector  of  Bijnor  v.  J  afar  AH  Khan,  [1880]  I.  1..  R.,  3  All.,  18. 

The  new  Code  contains  an  express  provision,  see  Sec.  105, 
cl,  2,  which  to  some  extent  purports  to  modify  the  present 
law.  But  in  neither  the  new  Code  nor  the  old  is  there  any- 
thing to  show  that  the  intention  of  the  legislature  is  that 
where  an  order  of  remand  has  been  carried  out  the  |>arty 
aggrieved  cannot  file  an  appeal  against  that  order. 

Upon  the  question  of  jurisdiction  reference  was   made  to 
Dhan  Singh  v.  Basant  Singh,  [1886]  1.  L.  R.,  8  All,  519. 

In  the  29  All.,  case  a  very  large  assumption  has  been 
made  that  the  decree  passed  in  compliance  with  the  order 
of  remand  cannot  be  touched,  even  though  the  order  of 
remand  be  set  aside.  But  the  decree  is  an  absolute  nullity. 
All  proceedings  taken  subsequent  to  an  illegal  order  of  re- 
mand are  void. 

farbandhan  Singh  v.  Nakchhed  Singh,  [1887]  7  A.  W.  N.,  224. 

Chedalalx.  Badullah,  [1888]  I.  L.  R.,  11  All.,  35,40. 

Rameshur  Singh  v.  Sheodin  Singh,  [1890]  I.  L.  R.,  12  All,  510. 
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Mahgu  Kuar  v.  Faujdar  Kuar,  [1891]  11  A.  W.  N.,  105,  F.B. 

Maillu  Khan  v.  Than  Sin^h^  ibid,  187. 

Babulal  v.  Ram  Kali,  [1905]  26  A.  W.  N.,  28,  3  A.  L.  J.  R.,  4a 
The  order  of  remand   is  the  foundation   and  when  this  is 
taken  away  the  whole  superstructure  falls. 

Jatinga  Valley  Tea  Co.,  v.  Chera  Tea  Co.,  [1885]  I.  L.  R*.,  12  Cal.,  45, 
was  cited  with  approval  in  I.  L.  R.,  12  All.,  at  515. 

There  are  besides  practical  reasons  why  the  appeal  under 
Sec.  588,  should  be  allowed.  It  is  cheaper  and  may  be  heard 
sooner  than  a  second  appeal. 

Satish  Chandra  Banerji,  was  heard  in  reply. 

Their  Lordship's  then  proceeded  to  hear  the  appeal  on 
the  merits. 

Surendra  Nath  Sen,  for  the  appellant. 

An  arazidar  cannot  have  higher  rights  than  the  owner 
of  resumed  ntuafi  land  and  he  cannot  therefore  have  a  right 
of  pre-emption  under  the  wajib-ul-arz. 

Nardin  Das  v.  Ram  Saran  Das,  [1898]  I.  L.  R.,  20  All.,  479. 
Kalian  Mulw  Madan  Mohan,  [1895]  I.  L.  R.,  17  All.,  447. 
Muhammad  Alt  \.  Hukum  Kunwar,  [1905]  I.  L.  R.,  28  All.,  246. 
Raghu  Nath  v.  Kanhya  Lai,  [1902]  22  A.  W.  X.,  68. 
Munna  Lai  \.  Narain  Das,  [1907]  A.  \V.  N.,  173. 
Satish  Chandra  Banerji,  for  the  respondents,  relied  upon 
Ramsarup  v.  Dalip  Singh,  [1885]  A.  W  N.,  54, 
as  a  case  on  all  fours.     The  latest  case  on  resumed  muafi  was 
Narain  Das  v.  Munna  ImI,  [1908]  5  A.  L.  J.  R  ,  302. 
The  test  was  whether  the  party  claiming   to  bea  hissedar 
was  liable  to  pay   Government    revenue,   and  the   word  deh 
was   large   enough   to  include  every  piece  of  land  within  the 
ambit  of  the  village. 

Ijilta  Prasad  \.  Lalta  Prasad,  [1881]  1  A.  W.  N.,  165. 
Sadar  AH  V.  Dost  Muhammad,  [1890]  I.  L.  R.,  12  All,  412. 
AH  Hussain  v.  Tasaduq  Hussain,  [1906]  I.  L.  R.,  28  AIL,  124. 

C.  A.  V. 
The  judgment  of  the  Court  was  delivered  by 
Banerji,  J. — This  is  an  appeal  from  an  order  of  remand 
made  under  section  562  of  the  Code  of  Civil   Procedure   in 
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a  suit  for  pre-emption.  The  court  of  first  instance  dismissed 
the  suit  on  the  30th  of  April,  1906,  but  the  lower  appellate 
court  set  aside  the  decree  of  that  court,  and  remanded  the 
case  on  the  27th  of  March  1907.  From  this  order,  the  pre.sent 
appeal  was  preferred  on  the  29th  of  June,  1907.  Before  how- 
ever the  appeal  was  filed,  the  court  of  first  instance  had  carried 
out  the  order  of  remand,  and  decreed  the  claim  on  the  20th  of 
May,  1907.  Hence  it  is  contended  on  behalf  of  the  respondents 
that  the  appeal  cannot  be  entertained.  As  the  rulings  on  the 
point  are  conflicting,  the  case  has  been  referred  to  a  Full 
Bench. 

The  first  question  we  have  to  determine  is  whether  an 
appeal  lies  from  an  order  of  remand  passed  under  section  562, 
of  the  Code  of  Civil  Procedure,  if  before  the  filing  of  the  appeal 
the  suit  has  been  decided  in  compliance  with  the  order  of 
remand.  In  our  judgment  the  question  must  be  answered  in 
the  affirmative.  A  party  aggrieved  by  an  order  of  remand 
has,  under  section  588  cl.  (28)  of  the  Code  of  Civil  Procedure, 
a  right  of  appeal  from  the  order,  and  the  period  of  limitation 
for  such  an  appeal  is  ninety  days  under  Art.  1 56  of  the  Se- 
cond Schedule  to  the  Indian  Limitation  Act.  Unless  therefore 
the  law  has  imposed  a  restriction  on  this  right,  an  appeal  is 
maintainable  if  it  is  filed  within  the  prescribed  period  of 
limitation.  We  are  not  aware  of  any  such  restriction  and 
none  has  been  brought  to  our  notice.  The  learned  Advocate 
for  the  respondent  contends  that  where  a  party  has  two  alter- 
native remedies,  and  he  avails  himself  of  one  of  them,  he  cannot 
resort  to  the  other,  and  that  as  the  appellant  has  allowed  the 
remand  OKder  to  be  carried  out  his  remedy  is  an  appeal  from 
the  ultimate  decree  in  the  case  in  which  he  can  question  the 
validity  of  the  order  of  remand.  This  argument  is  in  our 
judgment  fallacious.  If  after  the  order  of  remand  the  case  is 
tried  by  the  court  of  first  instance,  it  is  so  tried  not  at  the  in- 
stance of  the  party  who  is  prejudiced  by  the  order  of  remand 
but  in  compliance  with  that  order.  It  is  not  in  the  power  of  that 
party  to  prevent  a  trial,  and  it  cannot  be  said  that  in  allowing 
the  case  to  be  tried  he  resorts  to  an  alternative  remedy  in  res- 
pect of  the  order  of  remand.  It  is  true  that  if  he  can  appeal 
to  the  High  Court  from  the  final  decree  made  in  the  cause  by 
the  lower  appellate   court,  he  may,  as  held  by  the  Full   Bench 
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in  Rameshur  Singh  v.  Sheodin  Singh  {}\  question  the  legality 
and  correctness  of  the  order  of  remand,  but  in  such  an  appeal 
the  propriety  of  the  order  of  remand  cannot  be  made  the  sole 
ground  of  appeal.  This  was  so  held  in  Sheonath  Singh  v. 
Ramdin  Singh{^).  Unless  therefore  he  has  a  substantive  ground 
of  appeal  to  the  High  Court,  he  would  have  no  remedy  against 
the  order  of  remand.  The  doctrinie  of  election  of  remedies 
seems  to  us  to  have  no  application. 

It  is  next  urged  that  even  if  the  present  appeal  from  the 
order  of  remand  be  entertained,  the  decision  in  the  appeal  will 
be  of  no  avail  to  the  appellant  as  the  decree  passed  by  the  court 
of  first  instance,  in  compliance  with  the  order  of  remand,  would 
still  remain  a  valid  decree.     This  appears  to  be  the  foundation 
of  the  decision  of  a  Bench  of  this  Court  in  Salig  Ram  v.  Brij 
Bilas  (*).    With  great  deference,  we  are  unable  to  agree  with  the 
learned  Judges  who  decided  that  case.     After  the  court  of  first 
instance  had  once  decided  the  case   it   ceased   to  have  any 
jurisdiction  to  hear  it  again  except   on   review   of  judgment. 
Its  jurisdiction  to  hear  it  a  second  time  was  derived  solely  from, 
the  order  of  remand.     11  that  order  was   erroneous  and  is  set 
aside  every  thing  done  in  pursuance  of  the  order  must  fall  to 
the  ground,  and  be  of  no  effect.     We  are  in  full  accotd  with 
the  following  observations,  of  Field,  J.  in  Jatinga  Valley  Tea 
Co.Ld.v,  Chera  Tea  Co,  Zrf.(*),  which  were  approved  of  by  Edge, 
C,  J.,  in  Rameshar  Singh  v.  Sheodin  Singh  (^).    Field,  J.  said 
**  It  has  been  contended  before  us  that  the  appeal  ought  not  to 
be  heard.     It  is  said  that  after  the  remand  order,  the  Munsif 
proceeded  to  make  a  final  decree  and  the  existence  of  that  final 
decree  is  a  bar  to  the  hearing  of  the  appeal  against  the  order 
of  remand.     We  are  unable  to  concur  in  this  centention.     The 
law,  sub- section  28  of  section  588  of  the  Code  of  Civil  Proce- 
dure, expressly  gives  an  appeal  against  an  order  under  section 
562,   remanding  a  case.     That   provision   is  not  in  any   way 
qualified.     The  Code  does  not  say  that  there  shall  be  an  appeal 
only  if  the  case  has  not  been  finally   determined  in  the  Court 
of  first  instance  before  that  appeal  is  preferred  or  comes  on  for 
hearings     We  cannot  therefore  import  into  the  Code  a  provi- 
sion which  does  not  there  exist.     The  Munsifs  jurisdiction  to 
(I)  [1890]  L  L.  R.,  12  All,  510.  (2)  [1896]  L  L.  R.,  18  All.,  19 

(3)  I1907]  I.  L.  R.,  29  All,  659.  (4)  [1885]  I.  L.  R.,  12  Cal,  45 
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hear  the  case  upon  remand  depended  upon  the  remand  order.  If 
the  remand  order  were  badly  made,  the  decree  and  indeed  all 
the  proceedings  taken  under  the  remand  order  are  null  and 
void."  In  his  judgment  in  Ramesliar  Sin^h  v.  Shtodin  Singh, 
Edge,  C.  J.,  after  quoting  the  above  passage  said  :  "  I  agree 
with  every  word  in  the  passage  which  I  have  just  quoted." 
The  other  learned  Judges  apparently  agreed  with  him.  Mah- 
mood,  J,  referring  to  a  practice  prevailing  in  this  Court  under 
which  the  Court  declined  to  try  an  appeal  from  an  order  of 
remand  under  section  562  on  the  ground  that  the  remand 
order  had  in  the  meantime  been  already  carried  out  observ- 
ed : —  "  I  think  I  must  say  after  what  the  learned  Chief  Jus- 
tice has  said  in  his  judgment  in  this  case,  that  such  a  practice 
was  erroneous."  The  learned  Judge  apparently  referred  to 
the  rulings  in  Praglal  v.  Raghubar  Das  (*),  Ikramunnissa  v. 
Muhammad  Wasir{^\  and  Karori  Mai  v.  Sahodra  (•)  to  which 
the  learned  Advocate  for  the  respondents  has  invited  our  atten- 
tion. It  appears  to  us  that  in  the  opinion  of  the  learned  Judges 
who  decided  the  Full  Bench  Case  o{ Rameshur  Singhv.  Sheodiuy 
the  fact  of  a  remand  order  having  been  carried  into  effect 
before  the  filing  of  an  appeal  from  that  order  or  before  the 
decision  of  an  appeal  preferred  from  that  order  would  not 
preclude  the  court  from  entertaining  the  appeal.  The  case  of 
Jatinga  Valley  Tea  Co.  Ld,  v.  Chera  Tea  Co,  Ld,,  referred  to 
above  was  distinguished  in  Madhusudan  Sen  v.  Kamini  Kant 
Sen  (*),  on  the  ground  that  the  appeal  in  that  case  had  been 
filed  before  the  remand  order  was  carried  into  effect.  We  fail 
however  to  see  how  the  fact  of  the  remand  order  having  been 
complied  with  can  make  any  difference  in  principle  upon  the 
question  before  us.  In  the  case  last  mentioned,  the  learned 
Chief  Justice  (Sir  Francis  Maclean)  said  "  If  a  party  desire  to 
avail  himself  of  the  privilege  conferred  by  section  588  in 
relation  to  an  order  of  remand,  he  ought  to  do  so  before  the 
final  disposal  of  the  suit.  He  cannot  be  permitted  to  wait 
until  after  the  final  disposal  of  the  suit"  As  we  have 
pointed  out  above,  section  588  CI.  (28)  gives  a  right  of 
appeal  from  an  order  of  remand  to  be  exercised  within  the 
period  of  limitation  prescribed  for  such  an  appeal.     To  impose 

(I)  [1881]  A.  W.  N.,  174.  (2)  [1882]  A.  W.  N.,  53. 

(3)  [1884]  A.  W.  N.,  5.  (4)  [1905]  I.  L.  R.  32  Cal.,  1023. 


Digitized  by 


Google 


HIGH  COURT. 


455 


VOL,  V.J 

any  other  limitation  or  restriction  on  the  right  of  appeal  would 
be  to  use  the  words  of  Field,  J.,  "to  import  into  the  Code  a 
provision  which  does  iTot  there  exist."  It  often  happens  that 
an  order  of  remand  is  carried  out  before  the  expiry  of  the 
period  of  limitation  for  the  filing  of  an  appeal.  If  the  restric- 
tion contendel  for  be  imposed  on  the  right  of  appeal  the  party 
affected  by  the  remand  order  may,  in  many  cases,  be  without  a 
remedy.  He  may  not  have  any  grounds  for  appealing  against 
the  final  decree  and  he  cannot  according  to  the  rulings  of  this 
Court  appeal  only  on  the  ground  that  the  remand  order  was 
erroneous.  In  our  judgment,  the  fact  that  the  suit  has  been 
decided  by  the  court  of  first  instance  in  compliance  with  an 
order  of  remand  made  under  section  562  of  the  Code  of  Civil 
Procedure  is  no  bar  to  the  filing  of  an  appeal  from  the  order 
of  remand  or  to  the  hearing  of  such  an  appeal.  And  we  agree 
with  the  ruling  in  Babu  Lai  v.  Ramkali{^). 

Turning  now  to  the  merits  of  the  case,  we  are  of  opinion 
that  this  appeal  must  prevail.  The  plaintiflPs  claim  for  pre-emp- 
tion is  based  on  custom  as  recorded  in  the  wajtbularz.  Accord- 
ing to  that  document  as  we  read  it,  the  custom  mentioned  in 
it  prevails  among  members  of  the  co-parcenary  body.  The 
property  sold  is  what  is  called  "  arazidarV  land.  It  does  not 
clearly  appear  what  the  nature  of  arazidari  lands  is.  But  after 
referring  to  various  settlement  reports,  we  find  that  arazidars 
are  not  members  of  the  co-parcenary  body.  The  rule  of  pre-emp- 
tion which  applies  to  co-parceners  is  not  therefore  applicable 
to  them,  and  the  plaintiffs  claim  must  fail. 

We  accordingly  allow  the  appeal,  set  aside  the  order  of  the 
court  below,  and  restore  the  decree  of  the  court  of  first  instance. 
The  appellant  will  have  his  costs  here  and  in  the  court  below. 

M.  L.  S.  Appeal  decreed, 

(2)  [1906]  A.  W.  N.,  28. 
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RAM    BILAS  AND  ANOTHER 

versus 

LAL  BAHADUR  and  others.* 

Code  of  Ciril  Procedure  (Act  XI  V  of  1882) ,  section  S84^Second 

appeal— ■Cwftom—question  of  law-Jnsufficient  or  illegal  evidence. 

Certain  tenants  transferred  the  sites  of  their  houses  in  the  village. 
The  Zemindars  sued  the  transferrees  for  possession.  The  defendants 
produced  several  sale-deeds  showing  that  sites  ofhouses  in  the  village 
had  been  formerly  transferred.  There  was  no  evidence  to  show 
under  what  circumstances  those  sales  were  made.  The  wajib-ul-arz 
was  silent  upon  the  point  The  courts  below  found  that  a  custom 
had  sprung  up  in  the  village  whereby  the  tenants  could  transfer 
the  sites  of  their  houses  in  the  village. 

Held,  that  where  a  question  arises  as  to  the  existence  or  non-exis- 
tence of  a  particular  custom  where  the  lower  appellate  court  has 
acted  upon  illegal  evidence,  or  on  evidence  which  was  legally  in- 
sufficient to  establish  an  alleged  custom,  the  question  is  one  of  law. 
Raj  Narainw  Budh  Sen,  I.  L.  R.,  27  All.,  338;  Hasim  AH  v. 
Abdul  Rahnian,  I.  L.  R.,  28  AH.,  698,  referred  to. 

Per  Aikman,  J. — When  a  tenant  occupies  the  house  in  consequence 
of  and  as  appertaining  to  his  agricultural  tenancy,  the  onus  is  on 
him  to  prove  that  he  has  a  right  to  transfer  the  house-site. 

Appeal  under  section  10  of  the  Letters  Patent  from  the 
judgment  of  Griffin,  J.,  affirming  a  decree  of  G.  C.  Badhwar 
Esq.,  Additional  Judge  of  Bareilly. 

The  material  facts  appear  from  the  judgment  of  Stanley,  CJ. 

The  lower  appellate  court  dismissed  the  claim.  A  single 
Judge  of  High  Court  affirmed  the  decree. 

Plaintiffs  appealed. 

R.  Malcomson,  (with  him  /.  Simeon,  and  5.  P,  Ghose),  for 
the  appellants. 

Sundar  Lai,  for  the  respondents. 

The  following  judgments  were  delivered. 

Stanley,  C.  J. — The  defendants  respondents  2  and   3 
were  agricultural   tenants  of  the  plaintiffs,  residing  in  the 
village  of  Bilsanda,  and  as  such  tenants  occupied  the  house  in 
♦  L.  P.  A.  83  of  1907. 
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the  village  which  is  the  subject  matter  of  this  litigation.     This 
1  take  to  be  the  finding  of  the  lower  appellate  court.    The 
argument  before  that  court  appears  to  me  to  have  proceeded 
on  the  assumption  that  the  vendors  were  such  tenants  of  the 
zamindar,  and  the  question  was  whether  or  not  a  custom  which 
was  set  up,  and  to  which  I  shall  presently  refer,  was  a  binding 
custom.    The  defendants  respondents  2  and  3  sold  the  house 
in  question  to  the  defendant  No.   i ,  together  with  the  site.     The 
zamindars  took  exception  to  the  sale  of  the  site,  and  instituted 
the  suit  out  of  which  this   appeal  has  arisen   for  possession  of 
the  site  of  the  house.     The  defence  set  up  was  that  according 
to  custom,  the  tenants  of  the  village  were  entitled  to  appropri- 
ate and  sell   not  merely  the  materials  of  their  houses  in  the 
abadi  of  the  village,  but  also  the  sites  upon  which  their  houses 
stood  ;  that  is,  that   they   could  sell  the  landlord's  property. 
This  contention  is  not  supported  by  the  wajib-ul-arz  of  1866. 
In   that  document,   provision  was   made  whereby  the  tenants 
were  permitted  to  sell  or  remove  the  materials  of  their  houses, 
but  nothing  whatever  is  stated  in  it  upon  which  could  be  based 
the  suggestion  that  they  could  also  sell  the  sites.     The  wajib- 
ul-arz  is  silent  as  to  the  sites,  and  from  this  silence  I  draw  the 
inference  that  a  tenant  could  not,   under  the  wajib-ul-arz,  sell 
the  sites,  on  the  principle  expressio  unius  exclusio  alterius.  The 
later  settlement  is  silent  upon  the  question  of  the  sale  of  ten- 
ants' houses,  and  it  was  the  contention  in  the  courts  below 
that  a  custom  has  sprung  up  whereby  tenants  in  the  abadi  or\ 
leaving  their    houses  can  sell  and  dispose  of,  not  merely  the 
materials  of  their  houses,  but  also  the  sites.   Instances  of  sales 
were  given   in  evidence,  and  there  is  no  doubt  that  a  number 
of  documents  have   been    produced  in  which  apparently  not 
merely  the  fabric  of  the  houses  but  the  ground  also  upon  which 
they  stood  was  the  subject  of  sale.     We  are  not  aware,  how- 
ever, of  the  circu.n Stan  :2s  under  which  these  sales  took  place. 
It  may  be  that  the  landlord  had  by   express   agreement   with 
the  tenants  in  the  particular  cases  transferred  to  them  the 
sites  of  their  dwellings.  It  may  be  that  the  sales  were  made  with 
the  consent  of  the  zamindars.     It  may  be  that  the  sales  were 
made  under  so.na  special  agreement  with  the  tenants  made  at 
the  time  when   the  occupancy  of  the  houses  began.     However 
this  may  be,  it  seems  to  me  that  the  evidence  is  not  such  as 
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would  justify  the  court  in  holding  that  so  extraordinary  a  cus- 
tom as  is  set  up  should  have  been  recognized,  and  legalized  in 
this  village.  In  the  case  o{Raj Narain  Mittef  v.  Budh  Sefili}\ 
my  brother  Knox  observed  in  regard  to  evidence  of  this 
class,  namely,  sale-deeds  and  mortgages  of  house  property  in 
a  village,  that  "  they  are  at  the  best  only  evidence  of  so  many 
specific  instances  of  transfer  and  nothing  more. "  Attaching 
as  much  importance  to  such  evidence  as  I  find  myself  able  to 
do,  I  have  come  to  the  conclusion  that,  even  assuming  that 
the  custom  which  was  here  set  up  could  be  upheld  by  a  court 
as  a  valid  and  legal  custom,  the  evidence  in  this  case  is  wholly 
insufficient  to  establish  that  custom.  I  do  not  express  any 
opinion  as  to  whether  such  a  custom  can  be  r^arded  as  a 
valid  custom.  That  is  a  matter  upon  which  it  is  unnecessary 
for  me  to  express  an  opinion.  I  agree  in  the  view  expressed 
by  my  brother  Richards  in  the  case  of  Hashim  AH  v.  Abdul 
Rahman  (*),  that  where  a  question  arises  as  to  the  existence 
or  non-existence  of  a  particular  custom,  where  the  lower  appel- 
late court  has  acted  upon  illegal  evidence,  or  on  evidence  which 
was  legally  insufficient  to  establish  an  alleged  custom,  the 
question  is  one  of  law.  I  regard  the  question  before  the  Court 
as  one  of  law  and  not  as  one  of  fact,  and  therefore  hold  that  we 
are  entitled  to  consider  whether  the  decision  arrived  at  by 
the  learned  Judge  of  this  Court  upholding  the  decision  of  the 
lower  appellate  court  was  based  upon  sufficient  evidence.  I 
am  pleased  to  be  able  to  hold  that  the  evidence  was  legally 
insufficient,  as  it  appears  to  me  that  a  grave  injustice  would  be 
done  if  the  proposition  which  has  been  advanced  by  the  learned 
advocate,  for  the  respondents  in  this  case,  could  be  held  to  be 
good  law.  I  therefore  would  allow  the  appeal.  I  would  set 
aside  the  decision  of  the  learned  Judge  of  this  Court,  and  also 
the  decision  of  the  lower  appellate  court,  and  restore  the 
decree  of  the  court  of  first  instance. 

BURKITT,  J. — I  am  of  the  same  opinion.  I  agree  with 
the  learned  Chief  Justice  in  the  interpretation  which  he  has 
put  on  the  judgment  of  the  lower  appellate  court,  and  I  further 
fully  concur  with  him  in  everything  he  has  said  as  to  the  very 
peculiar  custom  set  up  by  the  defendants  respondents  in  this 

(I)  [1905]  I.  L.R.  27AII.,  338. 
(2;  [1906]  I.  L.  R.  28  All.,  698. 
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case.  I  also  would  restore  the  judgment  of  the  court  of  first 
instance,  setting  aside  the  judgments  of  the  learned  Judge  of 
this  Court  and  of  the  lower  appellate  court. 

AlKMAN,  J. — The  property  in  dispute  in  this  case  is 
situated,  as  is  found  by  the  learned  Additional  Judge,  not  in  an 
ordinary  agricultural  village  but  in  a  town.  I  wish  to  guard 
myself  against  saying  anything  which  might  be  taken  as  affect- 
ing the  title  of  the  residents  of  towns  to  the  houses  in  which 
they  live.  I  should  have  been  glad  to  have  had  a  clearer  find- 
ing by  the  lower  court  as  to  the  title  by  which  the  vendors  of 
the  respondent  Lai  Bahadur  acquired  the  property  they  sold 
to  him.  But  assuming  that  the  finding  of  the  learned  Addi- 
tional Judge  is,  as  the  learned  Chief  Justice  and  my  brother 
Burkitt  hold  it  to  be,  that  the  vendors  held  the  property  in 
their  capacity  of  agricultural  tenants,  I  agree  in  thinking  that 
the  evidence  relied  on  by  the  courts  below  as  proving  a  custom 
whereby  such  tenants  could  sell  their  houses  was  legaUy 
insufficient  to  establish  such  a  custom.  I  wish  to  add  that 
in  my  opinion,  it  does  not  follow  that,  because  a  resident  of  a 
town  cultivates  land  belonging  to  the  zamindar  within  whose 
zamindari  the  site  of  the  town  is  shown  as  situated,  it  necessarily 
follows  that  he  has  no  heritable  or  transferable  interest  in  the 
house  in  the  town  in  which  he  resides.  But  if  it  is  shown,  as  I 
assume  to  be  the  case  here,  that  the  tenant  occupies  the  house 
in  consequence  of  and  as  appertaining  to  his  agricultural 
tenancy,  the  onus  would  lie  on  him  to  prove  that  he  had  a 
right  to  transfer  the  house.  In  my  opinion,  in  the  present  case 
this  onus  has  not  been  discharged  by  the  respondent.  I  there- 
fore concur  in  the  order  proposed. 

By  the  Court. — The  order  of  the  Court  is  that  the  appeal 
be  allowed,  the  decree  of  the  learned  Judge  of  this  Court,  and 
also  of  the  lower  appellate  court  be  set  aside,  and  the  decree  of 
the  learned  Munsif  restored,  with  costs  of  this  appeal,  and  also 
costs  in  the  lower  appellate  court.  We  extend  the  time  for 
the  removal  by  the  defendant  respondent  No.  i  of  all  the 
materials  of  the  house  up  to  the  15th  of  May  next. 

Appeal  decreed. 
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RADHA  PRASAD  MULLICK  and  others 
tjersus 
RANIMONI  DASSI  and  others.* 
Hindu     Law ^  Will— heqnetit     to     danghtei— Intention    of  teMator — 

coniitruction. 
A  testator  bequeathed  his  property  on  the  happening  of  certain 
events  to  his  "  daughters  in  equal  shares  to  whom  and  their  respec- 
tive sons  "  he  gave  the  same  and  in  case  any  of  them  died  childless 
he  directed  that  the  other  daughter  and  her  sons  were  to  get  the 
whole  property,  in  case  of  the  death  of  either  daughter  leaving  sons 
the  share  of  such  daughter  was  to  be  paid  to  such  her  son  or  sons, 
share  and  share  alike.  Held^  that  the  intention  of  the  testator  was  to 
exclude  the  daughters'  daughters  from  inheritance  and  that  he  only 
gave  to  the  daughters  a  life  interest  in  the  property.  Mahomed 
Shamsool  v.  Shewak  Ram  L.  R.  2  I.  A.  7  referred  to. 

Appeal  from  a  decision  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal.  For  the  judgment  of  the  High 
Court  see  I.  L.  R.,  33  Cal.,  947. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Andrew  Scoble.— Hurry  Dass  Dutt,  a  Hindu  in- 
habitant of  Calcutta,  died  on  the  30th  October  1875,  leaving 
a  will  which  was  admitted  to  probate  by  the  High  Court  on 
the  20th  December  in  the  same  year.  The  will  was  in  the 
English  language,  and  was  probably  drawn  by  an  English 
solicitor,  who  is  one  of  the  attesting  witnesses. 

The  only  question  raised  upon  this  appeal  is  as  to  the 
nature  of  the  estate  which,  in  the  events  which  have  happened, 
the  testator's  daughters  take  under  the  terms  of  the  will. 

The  clause  of  the  will  relating  to  the  daughters  is  as  fol- 
lows : — 

But  in  case  none  of  such  adopted  sons  survive  my  said  wife,  or  in 
case  of  either  surviving  my  said  wife  and  dying  under  the  said  age 
without  leaving  a  son  or  sons,  I  desire  and  direct  my  executors,  after 
the  death  of  my  said  wife,  or  the  death  of  such  son  after  her,  but 
under  the  age  of  eighteen  years  without  leaving  a  son  or  sons,  to 
(i)  L.  R.  2  L  A.  7  at  14. 
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make  over  and  divide  the  whole  of  my  estate,  both  real  and  personal,  Civil. 

unto  and  between  my  daughters  in  equal  shares,  to  whom  and  their  ~~" 

respective  sons  1  give,  devise  and  bequeath  the  same,  but  should  _3_ 

either  of  my  said  daughters  die  without  leaving  any  male  issue  sur-      Radha  Prasad. 
viving,  but  leaving  my  other  daughter  her  surviving,  then  in  such    _  ^*  _ 

case  the  survivmg  daughter  and  her  sons  shall  be  entitled  to  the  

share  of  the  deceased  daughter,  or  in  the  case  of  the  death  of  either  S/r  A,  Scoble, 
daughter  leaving  sons,  the  share  of  such  daughters  is  to  be  paid  to 
such  her  son  or  sons,  share  and  share  alike. 
WoodroflFe  J.,  by  whom  the  case  was  heard  in  the  first  in- 
stance, held  that  the  intention  of  the  testator  was  "  to  benefit 
the  adopted  son,  and  should  the  provisions  (of  the  will)  in  this 
respect  in  any  manner  fail,  then  those  who  were  of  his  own 
blood,  vis.y  his  daughters ; "  that  the  words  "  and  their  res- 
pective sons "  are  used  as  words  of  limitation  and  not  of 
purchase;  and  that  upon  the  true  construction  of  the 
will,  the  daughters  were  **each  entitled  to  a  moiety  of  the 
estate  of  the  testator  absolutely."  He  expressed  no  opinion, 
however,  as  to  the  right  of  the  parties  in  the  event  of  the  death 
of  one  of  the  daughters  leaving  no  natural  son  her  surviving. 
Upon  appeal  to  the  High  Court  his  judgment,  upon  these 
points  was  confirmed. 

With  great  respect  for  the  learned  Judges  in  the  Courts 
below,  their  Lordships  are  unable  to  concur  with  their  decision. 
This  is  the  will  of  a  Hindu,  and  as  observed  by  this  Com- 
mittee in  the  case  of  Mahomed  Shumsoolv,  Shewakram  (^)  "  in 
construing  the  will  of  a  Hindu  it  is  not  improper  to  take  into 
consideration  what  are  known  to  be  the  ordinary  notions  and 
wishes  of  Hindus  with  respect  to  the  devolution  of  property. 
It  may  be  assumed  that  a  Hindu  generally  desires  that  an 
estaite,  especially  an  ancestral  estate,  shall  be  retained  in  his 
family ;  and  it  may  be  assumed  that  a  Hindu  knows  that,  as  a 
general  rule,  at  all  events,  women  do  not  take  absolute  estates 
of  inheritance  which  they  are  enabled  to  alienate."  In  spite 
of  the  assistance  of  his  English  solicitor,  it  appears  to  their 
Lordships  that  in  this  case  the  testator  has  clearly  succeeded 
in  showing  that  his  daughters,  whom  he  incontestably  inten- 
ded to  benefit  were  not  to  have  more  than  what  is  generally 
known  to  be  a  woman's  estate  in  his  property.  This  is  estab* 
lished  by  the  gift  to  them  "  and  their  respective  sons,"  and  by 
the  proviso  that  in  the  event  of  one  of  the  daughters  dying 
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Civil.  **  without  leaving  any  male  issue  surviving,"  then  the  share  of 

igos!  ^^^  deceased  daughter  is  to  go  to  the  surviving  daughter  and 

her  sons,  to  the  exclusion  in  both  cases  of  female  issue.     More- 

Radha  Prasad  .. .    ..  r  t      i      ,     r  .  ,       i       t 

^.  over,  "  m  the  case  of  the  death  of  either  daughter  leavmg  sons, 

Ranimoni  Dassi.  ^]^q  share  of  such  daughter  is  to  be  paid  to  such  her  son  or 
Sir  A,  Scoble.  sons  share  and  share  alike."  No  language  could  more  clearly 
show  that  the  intention  of  the  testator  was  to  exclude  his 
daughters'  daughters  fropi  the  succession,  to  which  they  would 
have  been  entitled  under  the  ordinary  Hindu  law,  if  their 
mother's  estate  had  been  absolute  ;  and  the  reason  of  this  is 
obvious,  as  the  sons  of  his  daughters  would  be  competent  to 
offer  funeral  oblations  to  him,  the  strongest  of  all  possible 
arguments  to  an  orthodox  Hindu. 

The  learned  Counsel  for  the  respondents  stongly  relied 
on  Sec.  82  of  the  Indian  Succession  Act,  1865,  which  provides 
that  "where  property  is  bequeathed  to  any  person, he  is  entitled 
to  the  whole  interest  of  the  testator  therein,  unless  it  appears 
from  the  will  that  only  a  restricted  interest  was  intended  for 
him."  As  already  pointed  out,  it  is  abundantly  clear  that, 
under  the  terms  of  the  will,  only  a  restricted  interest  was 
intended  to  pass  to  a  daughter  dying  without  male  issue. 

In  the  opinion  of  their  Lordships,  according  to  the  true 
construction  of  the  will,  the  intention  of  the  testator  was  to 
create  in  favour  of  his  daughters  an  estate  for  life  with  a 
remainder  over  to  their  sons,  and  the  learned  Judges  of  the 
High  Court  ought  to  have  held  that,  in  the  events  that  have 
happened,  the  daughters  of  the  testator,  Ranimoni  Dassi  and 
Premmoni  Dassi,  are  entitled  to  the  testator's  estate  in  equal 
shares  for  life  and  with  benefit  of  survivorship  between  them- 
selves. They  will  humbly  advise  His  Majesty  that  this  appeal 
ought  to  be  allowed  and  the  decree  of  the  High  Court  varied 
in  accordance  with  this  Judgment,  and  that  in  other  respects 
the  decree  ought  to  be  affirmed.  Under  the  circumstances, 
the  costs  of  the  appeal,  taxed  as  between  solicitor  and  client, 
must  be  paid  out  of  the  estate. 

Solicitors    for   the   appellants :      Messrs.     Watkins     and 
Lempriere. 

Solicitors   for   the   respondents :     Messrs.   T.   L.  Wilson 


and  Co. 


Appeal  decreed. 
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THE  BANK  OF  BOMBAY 

versus 
SULEMAN  SOMJL 

Corporation— 'Share-holder — Bight  to  inspect  books  and  registers  ofth( 
company — Mandamus — Indian  Companies  Act, 

The  respondent,  who  was  a  share-holder  in  the  appellant  Bank, 
claimed  an  absolute^  and  unqualified  right  to  inspect  the  register  of 
the  share-holders  of  the  Bank  on  the  ground  of  generally  improving 
the  administration  of  the  corporation's  affairs: — 

//eid^  that  the  respondent  had  no  special  interest  other  than  or 
different  from,  that  of  each  member  of  the  Corporation,  and  that  he 
had  no  definite  right  or  object  of  his  own  to  aid  or  serve  in  asking  foi 
inspection  of  the  register,  or  right  or  object  which  the  register  would 
illustratei  Bex  v.  TAe  Merchant  Tailor^  Co.,  2  B  and  Ad.,  115, 
referred  to.  "The  only  right  the  respondent  can  have,  therefore, 
against  the  Bank  in  reference  to  such  matters,  is  that  which  at 
common  law  belongs  to  every  member  of  a  corporation." 

Heid  also  that  the  suit  was  in  its  nature,  though  not  in  form  some- 
what of  the  character  of  an  application  for  a  writ  of  Mandamus  and 
could  not  be  sustained.  One  of  the  principles  regulating  the  issue 
of  the  writ  is  that  "  the  writ  will  not  be  allowed  to  issue  unless  the 
applicant  shows  clearly  that  he  has  the  specific  legal  right  to  enforce 
which  he  asks  for  the  interference  of  the  court,  that  he  has  claimed 
to  exercise  that  right  and  none  other  and  that  his  claim  has  been 
refused." 

Appeal  from  a  judgment  of  the  High  Court  at  Bombay. 
Levett,  K.C.,  (with  him  Frank  Russell,  K,C.)  for  the  appellant. 
De  Gruyther,  K.  C,  (with  him  Kyffin\  for  the  respondent 
The  judgment  of  their  Lordships  was  delivered  by 
Lord  Atkinson. — This  is  an  appeal  from  a  decree,  dated 
the  22nd  January,   1907,  pronounced  by  the  High  Court  of 
Judicature  at  Bombay  (sitting  in  appeal  from  its  Original  Civil 
Jurisdiction),  by  which  a  decree,  dated  the  6th  August,  1906, 
of  the   High  Court  (sitting  in  its  Ordinary  Civil  Jurisdiction) 
was  reversed  and  set  aside.     By  this  latter  decree  the  respond- 
ent's action  was  dismissed  with  costs. 

The  respondent  is  a  holder  of  one  share  in  the  appellant 
Company,  the  Bank  of  Bombay,  one  of  the  Banks,  incorporated 
in  1876  by  the  Indian  Statute  of  that  year  entitled  the  Presi- 
dency Banks  Act,  1876. 
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It  was  suggested  that  the  respondent  purchased  this  share 
for  the  purpose  of  causing  annoyance  to  the  Bank  owing  to 
the  fact  that  some  other  litigation  to  which  he  was  a  party  had 
been  instituted  against  the  Bank  and  was  still  pending.  There 
was  no  sjitisfactory  evidence  given  to  sustain  this  allegation. 

From  the  correspondence  which  took  place  between  the 
respondent  and  the  Bank  before  the  institution  of  this  suit,  it 
is,  in  the  opinion  of  their  Lordships,  perfectly  plain  that  the 
respondent  claimed  a  right  to  inspect  the  register  of  the  share- 
holders of  the  Bank,  and  to  be  supplied  with  a  list  of  such 
share-holders,  as  absolute  and  unqualified  as  is  that  conferred, 
on  the  share-holders  of  joint  stock  companies  in  this  country 
by  section  32  of  the  Companies  Act,  1862,  or  in  India  by  sec- 
tion 31  of  the  Indian  Companies  Act,  1866,  and  section  55  of 
the  Indian  Companies  Act,  1882. 

It  must  be  taken  that  the  appellants  refused  to  recognize 
this  absolute  and  unqualified  right,  or  to  comply  with  the 
claim  based  upon  it,  but  in  their  letter  of  the  21st  June,  1906, 
which  conveyed  this  refusal,  they  informed  the  respondent 
that  they  would  be  pleased  to  furnish  him  with  the  list  he 
asked  for,  if  he  would  satisfy  them  that  he  required  it  for  use 
in  his  own  interests  as  a  share-holder.  It  is,  therefore,  clear 
that,  before  action  brought,  the  qualified  and  restricted  right 
to  inspect  and  take  extracts  from  the  register  contended  for  in 
argument  on  behalf  of  the  respondent  was  never  asserted,  nor 
any  limited  demand  based  upon  it  ever  made  or  refused. 

In  the  statement  of  claim  the  respondent,  for  the  first  time, 
endeavoured  explicitly  to  base  his  right  and  title  to  inspect, 
copy,  and  take  extracts  from  the  register  on  some  definite 
matters  in  which  he  himself  was  interested.  He  alleges  there- 
in that  he  had  observed  irregularities  in  the  management  of 
the  Bank,  in  the  election  of  its  board  of  directors,  in  the  ad- 
vancing of  large  sums  of  money  to  its  directors,  and  in  other 
matters,  and  that  he  desired  an  inspection  of  the  register  to 
enable  him  to  communicate  with  the  other  share-holders  and, 
if  possible,  obtain  their  assent  to  certain  resolutions  for  the 
better  management  of  the  affairs  of  the  Bank  and  the  removal 
of  some  of  the  directors,  which  he  intended  to  propose  at  the 
general  meeting  of  the  share-holders  to  take  place  on  the  9th 
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August,  1906.  But  though  this  is  the  purpose  for  which,  and 
the  occasion  on  which,  he  claimed  the  right  to  inspect,  copy, 
and  take  extracts  from  the  register,  the  decree  of  the  Court  of 
Appeal  contains  no  restriction  whatever.  It  is  couched  in  the 
widest  terms.  It  ignores  both  the  occasion  and  the  purpose, 
and  declares  expressly  that  the  respondent,  as  long  as  he  is  a 
share-holder  of  the  Bank,  is  entitled  at  all  reasonable  times  to 
inspect  the  register  of  share-holders  of  the  Bank,  and  to  copy 
and  take  extracts  from  the  said  register,  and  it  then  proceeds 
to  order  that  the  Bank  do  give  such  inspection,  and  do  allow 
the  respondent,  as  long  as  he  is  a  share-holder  of  the  Bank,  to 
take  copies  of  and  extracts  from  the  register,  and  then 
restrains  the  Bank  from  preventing  the  resp>ondent,  as  long 
as  he  is  a  share-holder  of  the  Bank,  from  having  access 
at  all  reasonable  times  to  the  register  for  the  purpose  of 
inspection  and  perusal,  and  from  preventing  the  respondent, 
as  long  as  he  is  a  share-holder  of  the  Bank,  from  taking 
copies  of  and  extracts  from  the  register. 

This  suit  is  in  truth  in  its  nature,  though  not  in  its  form, 
somewhat  of  the  character  of  an  application  for  a  writ  of  man- 
damus, and  the  principles  regulating  the  issue  of  that  preroga- 
tive writ  should,  their  Lordships  think,  apply  to  a  great  extent 
to  the  granting  of  the  relief  prayed  for  in  such  a  suit  as  this. 
One  of  these  principles  is  this,  that  the  writ  will  not  be  allowed 
to  issue  unless  the  applicant  shows  clearly  that  he  has  the 
specific  legal  right  to  enforce  which  he  asks  for  the  interference 
of  the  Court,  that  he  has  claimed  to  exercise  that  right  and 
none  other,  and  that  his  claim  has  been  refused.  Nothing  less, 
therefore,  than  the  absolute  right  claimed  by  the  respondent  in 
the  correspondence  above  referred  to  could  justify  the  decree 
appealed  from  in  its  present  and  unrestricted  form.  Now 
by  section  231  of  the  above  mentioned  Indian  Act  of  1866,  and 
section  256  of  the  above-mentioned  Act  of  1882,  the  appellant 
Bank  is  expressly  exempted  from  the  operation  of  each  of 
those  statutes. 

There  is  no  statute  conferring  on  the  members  of  this 
corporation  a  right  to  inspect,  copy,  or  take  extracts  from 
the  register  of  its  share-holders  or  any  other  document  be- 
longing to  it.  The  only  right  the  respondent  can  have, 
therefore,  against  the  Bank  in  reference  to  such  matters,  is 
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that  which  at  common  law  belongs  to  every  member  of  a 
corporation.  Their  Lordships  have  been  referred  to  several 
authorities  in  which  the  nature,  extent,  and  measure  of 
this  right  is  explained  and  defined.*  The  learned  Judges  in  the 
Bombay  Court  of  Appeal  have  referred  to  others.  The  result 
of  the  authorities  is  summed  up  in  their  Lordships'  view 
correctly  in  "  Taylor  on  Evidence,  "  Vol.  2,  par.  1495  (lOth 
edition,  1906)  in  the  words  following  : — 

"  On  the  application  of  a   member  the    King's  Bench    Division 
will,   in  general,  grant  a  rule  for  a  limited  inspection  of  the  docu- 
ments of  the  corporation,  if  it  be  shown  that  such  inspection  is  requi- 
site with  reference   either  to  an  action  then  instituted  or  at  least  to 
some  specific  dispute  or  question  depending  in  which  the  applicant 
is  interested  ;  but,  even  in  this  case,  the  inspection  will  be  granted 
to  such  an  extent  only  as  may  be  necessary  for  the  particular  occa- 
sion.    The  rule  was  formerly  sometimes  laid  down  more  broadly, 
and  the  language  ascribed  to  the  Court  in  one  or  two  cases  might 
almost  lead  to  the  inference  that  members  of  a  corporation  have  an 
absolute  right,  whenever  they  think  fit,  to  inspect  all  papers  belong- 
ing to  the  aggregate  body.     But  any  such  doctrine  is  now  exploded; 
and  the  privilege  of  inspection  is  now  confined  to  cases  where  the 
member  of  the  corporation  has  in  view  some  definite  right  or  object 
of  his  own,  and  to  those  documents  which  would  tend  to  illustrate 
such  right  or  object." 
The  strictness  with  which  these  limitations  on  the  general 
and  unqualified  right  of  inspection  are  insisted  on  may  be  aptly 
illustrated  by  the  case  of  Rex  v.  Merchant  Tailors'  Co,C^).     In 
that  case  certain  members  of  a  corporation   claimed  the   right 
to  inspect  all   the  documents   belonging  to  that  body  on  the 
grounds  (i)  that  they  had  heard  and  believed  the  revenues  of 
the  corporation  were  misapplied  through  the  malpractices  of 
those  who  managed    the   corporation's  affairs  ;  (2)  that   the 
fines  for  admitting  freemen  and  liverymen  to  the  corporation 
had  been  unnecessarily  and  improperly  raise  i  -,(3)  that  lavish 
expenditure  had  taken  place  (in  some  instances  to  the   appli- 
cant's own  knowledge)  without  the  consent  of  the  majority  of 
the  members  of  the  corporation  ;  (4)  that  a  clerk  of  the  corpo- 
ration had,  as  the  applicants  had  heard  and  believed,  recently 
misappropriated  funds  of  the  company  to  a  large  amount,  but 
*  Rex  V.  TAe  Proprietors  of  the  Wilts  and  Berks  Canal  Navigations 
[1835]  3  A.  and  E.  477. 

Reg.  V.  Lewisham  Union^  [1897]  i  Q.  B.,  498. 
(I)  [1831 J  2  B.  &  Ad.,  115. 
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that  no  accounts  or  information  had  been  laid  before  the  free- 
men or  liverymen  by  which  they  could  have  ascertained  the 
amount  of  the  defalcations  ;  and  that  they  (the  applicants) 
could  not  ascertain,  unless  they  were  allowed  to  look  at  the 
documents  mentioned,  whether  the  corporate  funds  had  been 
properly  applied  and  accounted  for  or  not. 

Every  member  of  the  Corporation  in  this  case  obviously 
had  an  interest  in  each  of  the  matters  mentioned,  but  none  of 
the  applicants  had  in  any  of  them  any  special  interest  different 
from  that  of  his  fellow  members,  nor  had  they  any  definite 
purpose,  or  object,  in  obtaining  the  inspection  asked  for  other 
than  (in  the  words  of  Littledale,  J.)  to  see  "  if  by  possibility 
the  company's  affairs  may  be  better  administered  than  they 
think  they  are  at  present"  And  the  writ  of  mandamus  was 
accordingly  refused  in  this  case. 

At  the  trial  no  witness  other  than  the  respondent  was 
produced,  and  he  was  only  tendered  for  cross-examination. 
He  stated  that  he  had  heard  through  brokers  that  the  Bank 
had  advanced  6  lacs  of  rupees  to  three  persons  whom  he 
named  ;  that  at  elections  the  directors  transferred  shares  to 
nominees  who  voted  for  them  (a  practice  not  itself  illegal) ; 
that  there  were  now  only  seven  directors,  instead  of  the 
maximum  nine;  that  he  intended  to  bring  in  two  respectable 
people,  and  that  he  had  in  the  correspondence  given. his  reasons 
for  asking  inspection.  It  is  clear  on  this  evidence  that  the 
respondent  had  no  special  interest  in  any  of  the  matters  he 
complained  of,  or  any  interest  other  than,  or  different  from, 
that  of  each  member  of  the  corporation,  and  that  he  had  no 
definite  right  or  object  of  his  own  to  aid  or  serve  in  asking  for 
inspection  of  the  register,  or  right  or  object  which  the  register 
would  illustrate  ;  but  that,  on  the  contrary,  his  object  was 
similar  to  that  of  the  applicants  in  Rex  v.  The  Merchant 
Tailors  Co.^  namely,  to  obtain  the  inspection  in  order  to 
communicate  with  the  share-holders  with  the  view  of  securing 
their  help  in  bringing  about  an  improvement  in  the  administra- 
tion of  the  corporation's  affairs. 

Their  Lordships  think  that,  on  this  point,  the  case  is  covered 
by  the  authority  of  Rex  v.  The  Merchant  Tailors'  Co,,  that  the 
respondent  is  not  in  law  entitled  to  the  extended  right  to 
which  the  decree  declares  him  to  be  entitled,  that  the  limited 
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and  qualified  right  contended  for  at  the  trial  was  never  put 
forward,  or  insisted  on,  before  action  brought)  or  any  claim 
based  upon  it  ever  refused,  and  they  are,  therefore,  of  opinion 
that  the  decree  appealed  from  is  erroneous  and  should  be 
reversed  with  costs,  and  the  Judgment  and  Order  of  Mr. 
Justice  Scott  restored.  They  will  humbly  advise  His  Majesty 
accordingly.  The  respondent  must  pay  the  costs  of  this 
appeal. 

Solicitors    for    the   appellant:   Messrs.   Cameron,    Kemm 
&Co. 

Solicitors  for  the  respondent:  Messrs.  Payne  and  Lattey. 

Appeal  decreed. 
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PABITRA  KUNWAR 

versus 

MAHARAJA  OF  BENARES.* 

Practice— First  Court   stopping  plaintijfg   evidence—Appellate     Court, 
procedure  of— When  it  thinks  evidence  insufficient  -  Remand. 

A  Munsif  treating  a  case  as  undefended  stopped  the  plaintiff  from 
producing  all  the  available  evidence  The  Judge  in  appeal  treating 
the  evidence  as  insufficient  dismissed  the  suit.  Heidy  that  the  proper 
course  was  to  remand  the  case  to  the  first  court,  in  order  that  it  may 
give  the  plaintiff  an  opportunity  of  producing  his  evidence,  Kalian 
Prasad  V.  Bishnath^  A.  W.  N.,  1905,  p.  266,  followed. 

Second  Appeal  against  the  decree  of  G.  A.  Paterson 
Esq,  District  Judge  of  Benares,  reversing  a  decree  of  Babu 
Hira  Lai  Singh,  Munsif. 

Suit  to  recover  a  sum  of  money. 

The  facts  material  for  the  purposes  of  this  report  app)ear 
from  the  judgment. 

Surendra  Nath  Sen,  (for  5.   C.  Banerji),  for  the  appellant. 

W,  K.  Porter  {with  him  Gokul  Prasad  ?iV\A  Satya  Chandra 
Mukerji),  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 
*S.  A.  685  of  1907. 
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Stanley,  C.  J.— We  think  that  the  learned  District  Judge 
was  wrong    in   dismissing  the   plaintiffs  suit,   without   first 
giving  him  an  opportunity  of  examining   all   the  witnesses 
whom   he  was   prepared  to  examine  before  the  court  of  first 
instance.     It  appears  that  by  reason  of  default  of  the  defend- 
ant in  complying  with  the  order  of  the  court,  his  defence  was 
struck  out,  and  the  suit  was  heard  ex  parte.     Before  the  plain- 
tiff had  examined  all    his   witnesses,   the   Munsif  intimated 
that  inasmuch  as   the  case  was  undefended,   there  was   suffi- 
cient evidence  already  on  the  record,  and  passed  %  decree  in 
favour  of  the  plaintiff.     On  appeal,  the  learned  District  Judge 
was  not  satisfied  that  the  evidence  on  the  record  was  suffi- 
cient to  establish  the  plaintiffs  claim.     A  representation  was 
made  to  him  that  all  the  evidence   which  was  available  had 
not   been   produced  by    the  plaintiff  before  the  Munsif.     In 
view  of  this,  we  think  that  the  learned    District   Judge  ought 
not  to  have  dismissed  the  plaintiffs  suit,  but   ought  to  have 
remanded  the  suit  to  the  court  of  first  instance  with  directions 
that  it  be  retried,  an  opportunity  being  given  to  the  plaintiff  of 
examining  his  witnesses,  and  adducing  all  his  evidence.    This 
was  the  course  which  was  adopted  in  Kifayatullah  Mondal  v. 
Sakina  Bibi  (^).     It  is  supported  by  the  decision  of  a  Bench 
of  this  Court  in  Kalian  Prasad  \.  Bishnath  {^),     We  therefore 
allow   the   appeal.     We  set   aside   the   decrees  ,of  both   the 
lower  courts,  and  we  remand  the  suit  through  the  lower  appel- 
late court    to   the    court   of  first   instance    with   directions 
that  it  be  reinstituted  in  the  file  of  pending  suits  in  its  original 
number,  and  be  disposed   of  on   the   merits,  costs  here   and 
hitherto,  including  fees  in  this  Court  on  the  higher  scale,  will 
abide  the  event. 

Appeal  decreed, 

(i)    [1897]  W.  N.  Cal.,  vol  II,  p.  92  of  the  Notes. 
(2)    [1905]  A.  W.  N.,     266. 
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TASADUK  HUSAIN  KHAN  and  others 

versus 

ALI  HUSAIN  KHAN  and  others.* 

Pre-emption— Wajib'Ul-arz— Custom  or  contract^  Construction^ 
A  wajib'ul-arz  provided  that  "no  pre-emption  suit  has  as  yet  been 
broughf  or  decided.  We  agree  that  the  custom  of  right  of  pre-emp- 
tion should  prevail  in  future  {aenda  jari  rakhna  manzur  hai).^  In 
the  wajib-ul-ars  prepared  at  the  subsequent  settlement,  no  such 
clause  was  inserted.  Held,  that  the  record  was  a  record  of  contract 
and  not  a  record  of  pre-existing  custom  and  came  to  an  end  with 
the  subsequent  settlement.  Sewak  Singh  v.  Girja  Pande^  2  A 
L.  J.  R.,  6,  distinguished. 

First   Appeal  against   the   decree   of  Pandit   Pitambar 
Joshi,  Subordinate  Judge  of  Bareilly. 

Suit  for  pre-emption. 

The  Court  of  first  instance  decreed  the  suit. 
Defendants  appealed. 

B.  E,  O' Conor,  (with  him  Mohammad  Ishaq),  for  the  appel- 
lants. 

Ghulam  l^ujtaba,  (with  him  L.  M,   Banerji),  for    the   res- 
pondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  appeal  arises  out  of  a  suit  for  pre- 
emption, and  the  sole  question  for  our  determination  is 
whether  or  not  the  right  of  pre-emption  embodied  in  the 
wajib-ul-arz  of  the  village  of  the  year  1872  was  a  right  existing 
by  custom  or  a  right  established  between  the  parties  by 
special  agreement.  If  it  was  a  right  arising  by  contract  then 
the  contract  came  to  an  end  at  the  termination  of  that 
settlement.  The  recent  settlement  is  silent  altogether  as  to 
the  existence  of  any  right  of  pre-emption,  whether  by  contract 
or  by  custom.  Consequently  the  plaintiffs  were  obliged  to  rely 
upon  the  wajib-ul-arz  of  1872  as  embodying  a  right  exist- 
ing by  custom.  The  learned  Subordinate  Judge  came  to  the 
*F.  A.  No.  130  of  1906. 
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conclusion  that  the  right  referred  to   in  that  wajib-ul-arz  was 
a  right  existing  by  custom.     We  have  to  see  whether  or  not 
upon  the  true  interpretation  of  the  document  this   decision  is 
well  founded.     In  the  wajib-ul-arz  the  names  of  the  zemindars 
are  set  forth  as  also  the   owners  of  resumed  lands,  and  these 
parties  make  the  declarations  which  are   afterwards  set   forth. 
Chapter  II  deals  with  the  rights  of  co-sharers,  either  based 
on  custom  or  on  some  special  agreement  and  paragraph  8  of 
that  chapter  is  entitled.     "  As   to   the  transfer  of  property  by 
sale,  mortgage,  gift   or   inheritance,  and  practice  of  pre-emp- 
tion."    The  words  which  we  translate  as  "  practice  of  pre-emp- 
tion "  being  "  rasm  shufaT     The  paragraph  then  begins  thus 
"  at  present  no  portion  of  the  share  of  any  co-sharer  has  been 
transferred  by  mortgage.     Every  co-sharer,  with  the  excep- 
tion of  Musammat  Jamil-un-nissa  and  Alim-un-nissa,  whose 
shares  are  in  the    possession  of  Ahmad   Husain  and  Barkat 
Ali,  is  at  liberty  to  transfer  the  whole  or  part  of  his  share 
in  future.     No  pre-emption  suit  has  as  yet  been  brought  or 
decided.     We  agree  that  the  custom  of  the  right  of  pre-emp- 
tion should  prevail  in  future,"  the  words   being   "  Aenda  jari 
rakhna   rawaj  haq  shufa  ka  tnanzur  hai^     The  meaning  of 
this  we  take  to  be,  that  the  co-sharers  *  wished  to  give  currency 
to  the  right  of  pre-emption  in  future.*    The  learned  Subordinate 
Judge  translated   these  words  as  follows  "  No* pre-emption 
suit  has  been  instituted  and  decided  up  to  this,  but  it  is  desir- 
able to  continue  the  custom  of  pre-emption  in  future."     He 
overlooks  as  it  appears  to  us  the  important  word  "  haq  "  in- 
troduced between  "  rawaj "  and  " shufa''     We  are  of  opinion 
in  view  of  the  language  of  the  wajib-ul-arz  that  the  co-owners 
did  not  intend  to  convey  by  the  language  which  they  used  that 
they  wished  to  keep  alive  a  subsisting  custom  of  pre-emption 
but  merely  expressed  a  desire  that  in    future,  that   is  during 
the  currency  of  the  settlement,  a  right  to  pre-empt,  as  subse- 
quently defined  should  prevail.     This  therefore  was   a   right 
arising  from  contract  and  not  a   right   existing  by  custom. 
We  do  not  think  that  the  case  is  governed  by  the  ruling  in 
Sewak  Singh  v.  Girja  Pande  ( ^ ).   The  language  in  the  wajib-ul- 
ars  in  that  case  is  distinguishable  from  that  now   before   us. 
Every  question  of  the  kind  must  be  governed  by  the  language 
(0  [<9o5]2  A.  L.  J.  R.,  6. 
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which  is  to  be  found  in  the  documents  under  which  the  rights 
of  the  kind  arose  and  the  case-law  rarely  gives  much  assist- 
ance to  the  court  in  determining  such  a  question.  We  there- 
fore allow  the  appeal.  We  set  aside  the  decree  of  the. learned 
Subordinate  Judge,  and  dismiss  the  plaintiff's  suit  wUh  costs 
in  both  courts,  including  fees  in  this  Court  on  the  hi|^r  scale. 

I  Appeal  aUow€<L 

GHULAM  ABBAS 

•  ver99u 

ABDULLA  KHAN.* 
iV.  W,  p.  Rent  Act  (XII  ofiSSi),  section  77^— '/^<w  h  CoNector— 
Proceedings  commenced  be/ore  the  passing  of  Act  IIofipoi-^trnminati^H  ^f. 
In  executing  a  decree  of  a  Rent  Court,  the  Collector,  piupoi^^ng 
to  act  under  section  174  of  the  N.  W.  P.  Rent  Act,  made  a  lea#  of 
the  property  of  the  judgment-debtor,  alter  the  passing  of  the  T^mmpy 
Act  II  of  1901.     In  a  suit  brought  to  set  aside  the  lease,  held  that 
the  execution  proceedings  having  commenced  before  the  passii^g  of 
the  new  Act  shoiild  have  been  completed  under  that   Act  anij  the 
Collector  could  grant  a  lease  of  the  property  instead  of  selling;^ it. 
Second  appeal  against  the  decree  of  W.  R.  G.  Moir  ksq., 
District  Judge  of  Jaunpur,   reversing  a  decree  of  ^atrivi 
Saiyed  Zainul  Abdin,  Subordinate  Judge. 

Suit  for  possession  and  cancellation  of  a  lease. 
The  material  facts  appear  from  the  judgment. 
The  court  of  first  instance  decreed  the  suit  but  the  lower 
appellate  court  reversed  the  decree. 
Plaintiff  appealed. 
J/.  Ishaq  Khan,  for  the  appellant. 

Tej  Bahadur  Saptu  (with  him  Mohammad  I shaq\  fdi*  the 
respondents.  ^ 

The  judgment  of  the  Court  was  delivered  by 
Banerji,  j.— The  facts  which  have  given  rise  to  the  suit 
in  this  case  are  these.  One  Asghar  Husain  obtaindd  a 
decree  for  rent  against  the  appellant  on  the  23rd  of  IMalxh, 
1899.  On  the  nth  of  July,  1901,  the  decree-holder  apptied 
for  execution  of  the  decree.  On  the  1 8th  of  October,  igbj, 
the  Collector  of  the  District,  to  whom  the  execution  of  the 
decree  had  been  transferred,  purporting  to  act  under  sectioh 
174  of  Act  XII  of  1 88 1  directed  a  lease  for  1 1  years  to  bd 
granted  to  Abdullah,  the  defendant.  The  present  suit  was 
brought  to  have  this  lease  cancelled  and  for  a  decree  for 
*  S.  A.  No.  134  of  1907. 
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possession  of  the  property  comprised  in  the  lease,  as  well  as 
for  mesne  profits.  The  court  of  first  instance  decreed  the  claim 
but  the  lower  appellate  court  has  reversed  this  decree.  The 
plaint!  AT  has  preferred  this  appeal,  and  he  contends  that  as 
after  the  passing  of  the  Agra.  Tenancy  Act  No.  II  of  1901, 
the  Collector  ceased  to  h»¥c  any  power  to  grant  a  lease, 
he  acted  ultra  vires  in  granting  it.  It  is  further  contended 
that  under  section  174  of  Act  XII  of  1881,  the  lease  could 
not  be  granted  as  the  property  which  was  sought  to  be  sold 
in  execution  of  the  decree  was  not  a  mahal  within  the  mean- 
ing of  that  Act. 

As  regards  the  first  objection,  the  provisions  of  section  1 1 
of  Act  No.  I  of  1887  of  the  Local  Council  saved  the  operation 
of  Act  No,  II  of  1 90 1  as  r^ards  the  execution  proceedings, 
which  were  commenced  before  the  passing  of  that  Act.  The 
section  provides  that  the  repeal  of  any  Act  or  Regulation 
shall  not  affect  any  proceedings  commenced  before  the  repeal- 
ing Act  shall  come  into  operation  and  the  proceedings  shall 
be  continued  and  concluded  as  if  the  repealing  Act  had  not 
been  passed.  The  prc>ceedings  relating  to  the  execution  of 
the  decree  passed  against  the  appellant  had  commenced  un- 
der Act  No.  XII  of  1 881.  The  repealing  of  that  Act  during 
the  continuance  of  those  proceedings  could  not  affect  the  pro- 
ceedings which  were  already  commenced  and  they  had  to  be 
continued  and  concluded  under  that  Act.  The  granting  of  a 
lease,  under  the  provisions  of  section  174  of  Act  XII  of  1881, 
is  a  part  of  the  proceedings  relating  to  the  execution  of  a 
decree.  Therefore  the  Collector  was  competent,  instead  of 
selling  the  property,  to  grant  a  lease  under  section  174. 

As  regards  the  plea  that  the  property  was  not  a  mahal 
the  learned  Judge  of  the  court  below  finds  that  "  the  mahal^ 
of  which  the  plaintiff  respondent  owns  ^pattix^  held  under  a 
separate  engagement  for  the  payment  of  land  revenue,  and 
has  a  separate  record  of  rights  framed  for  it,  and  therefore 
accords  with  the  definition  of  a  mahair  This  finding  of  the 
learned  Judge  is  conclusive  against  the  appellant.  The  result 
is  that  we  dismiss  the  appeal  with  costs,  including  fees  on 
the  higher  scale. 

Appeal  dismissed. 
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UMMI    BEGAM 

versus 
KESHO  DAS.* 
Mahnitwhifi  />/ir— Defacto  f/nafdian—Moiher^tran^ffr  bi^^ Lunatic  ji 
benefit— Setting  aaide  of  tran fraction. 

When  a  Mahomedan  mother  acting  as  a  tiefacto  guardian  of  her 
son  who  is  a  lunatic,  deals  with  his  property  on  his  behalf  and  for 
his  benefit,  the  transaction  should  not  be  set  aside,  although  under 
the  Mahomedan  Law  she  cannot  be  his  guardian.  AfafassaJ 
Hosain  v.  Basid,  I.  L.  R.,  34  Cal,  36,  Ramcharan  v.  Anukul- 
chandra,  1.  L.  R.,  34  Cal.,  65,  Majidan  v.  Ram  Narain,  1.  L.  R.,  26 
All.,  22,  referred  to. 

Second  appeal  against  the  decree  of  Austin  Kendall, 
Esq.,  Additional  Judge  of  Meerut,  reversing  a  decree  of  H. 
David  Esq.,  Subordinate  Judge. 

Suit  for  f>ossession  of  certain  land. 

The  material  facts  appear  from  the  judgment. 

The  court  of  first  instance  decreed  the  claim.  The  lower 
appellate  court  reversed  the  decree. 

Plaintiff  appealed. 

M,  Ishaq  Khan  (with  him/.  N.  Mukerji\  for  the  appellant. 
M,  L,  Agat-wala  (with  him  S.  C.  Banerji),  for  the  respond- 
ent. 

The  judgment  of  the  Court  was  delivered  b\* 

Banerji,  J. — The  appellant  is  the  daughter  of  one  Mah- 
mud  Husain,  who  was  a  lunatic.  She  brought  the  suit  out 
of  which  this  appeal  has  arisen  for  possession  of  her  share  of 
the  site  of  a  house  now  in  the  possession  of  the  defendant. 
Mahmud  Husain,  as  we  have  said  above,  was  a  lunatic.  On 
the  22nd  of  June,  1867,  his  wife  and  mother  executed  a  sale- 
deed  in  respect  of  the  land  now  in  suit.  The  purchaser, 
under  that  sale,  sold  his  rights  to  the  defendant's  father  on 
the  19th  of  May,  1877.  After  his  purchase,  a  house  was  built 
by  the  purchaser  on  the  land,  and  it  is  alleged. that  the  house 
is  of  considerable  value.  The  present  suit  was  brought  by 
*  S.  A.  No.  790  of  1907. 
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the  plaintiff  on  the  last  day  of  the  expiry,  of  the  limitation, 
calculated  from  the  date  of  the  lunatic's  death.  The  court 
below  has  found  that  the  sale  was  effected  by  the  mother  and 
wife  of  the  lunatic  as  his  defacto  guardians,  and  that  the  sale 
was  for  the  benefit  of  the  lunatic,  debts  due  by  him  having 
been  discharged  with  the  proceeds  of  the  sale.  It  is  contend- 
ed that  the  mother  and  the  wife  were  not  the  legal  guardians 
of  the  lunatic  under  the  Mahomedan  Law,  and  it  is  urged 
that  they  had  no  power  to  sell  the  lunatic's  property.  It  is 
true  that  under  the  Mahomedan  Law,  a  mother  is  not  the 
legal  guardian  of  the  property  of  her  minor  son,  but  it  has 
been  held  that  when  she  acting  as  defacto  guardian  deals  with 
the  property,  the  transaction,  if  it  is  for  the  benefit  of  the 
minor,  ought  to  stand.  We  may  refer  to  the  rulings  of  the 
Calcutta  High  Court  in  Mafazzal  Hosain  v.  Basid  Sheikh  (*), 
2X\di  Ram  Charan  Sanyal  v.  Anukul  Chandra  Acharjya{^\ 
and  to  the  ruling  of  this  Court  in  Majidan  v.  Ram  Narain  (*). 
In  our  judgment,  the  decision  of  the  court  below  is  right. 
We  accordingly    dismiss   the   appeal    with   costs,   including 

fees  on  the  higher  scale. 

Appeal  dismissed, 

(I)  [1906]  I.  L  R.,  34  Cal.,  36.  (2)  [1906]  I.  L  R.,  34  Cal,  65. 

(3)  [1903]  1.  L  R.,  26  All.,  22. 
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GENDO 

versus 

NEHAL  KUNWAR.^ 

Co<h    of  Ciril  Procedure  {Act  XIV  of  1882),  sections  244,  2S8—Paff' 
ment  twice  orer— Suit  for  recovery  of  that  amount — Maintainable, 

Sections  244  and  258  of  the  Code  of  Civil  Procedure  do  not  pre- 
clude the  institution  of  a  suit  by  a  judgment-debtor  for  recovery  of 
money,  which  he  had  paid  to  the  decree-holder  privately  and  the  pay- 
ment of  which,  not  bein^  certified,  could  not  be  recognised,  and  for 
which  the  decree-holder  had  taken  out  execution  over  again.  Shadi 
V.  Ganga  Sahat,  1.  L.  R.,  3  AH.,  538 ;  Periatambi  Undayan  v.  Veilaya^ 
I.  L.  R.,  21  Mad.,  409,  followed. 

Second  appeal  against  the  decree  of  Austin  Kendall  Esq., 
Additional  Judge  of  Meerut,  reversing  a  decree  of  Munshi 
Banke  Behari  Lai,  Munsif. 

*S.  A.  383  of  1907. 
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Stanley  C.J. 


Suit  for  money. 

The  material  facts  appear  from  the  judgment.^ 

LMt  Mohan  Ban^i  (with  him  S.  C.  Bamirji),  for  ifce 
appellant. 

M,  L.  Agarwala  (with  him  Girdhari  Lai  Agitrwaia)^  for 
the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J.— This  was  a  case  for  the  recovery  of  a^  sum 
of  Rs.  634-7,  2i"d  interest  which  is  alleged  to  have  been  paid 
by  the  plaintiiT  to  the  ancestors  of  the  defe»)dant  in  satisfac- 
tion of  the  balance  due  on  a  decree  held  by  them  and  which  was 
not  so  applied.    The  facts  leading  up  to  it  are  these.    On  the 
iSth  of  February,  1902,  Ram  Prasad  and  Tulshi  Ram,  the  an- 
cestors of  the  defendant,  brought  a  suit  against  the  plaintiff  for 
recovery  of  a  sum  of  Rs.  2,020,  due  on  a  mortgi^e  by  sale  of  the 
mortgaged  property.    The  suit  was  compromised  on  the  I9(th 
of  March,  1902,  the  provisions  of  the  compromise  being  that 
on  payment  of  the  sum  of  Rs.  1750,  by  the  mortgagor  without 
interest  within  a  year,  the  suit  should  not  be  pressed,  but  in 
default  of  payment  of  that  aniount,  the  mortgagees  were 
to  be  at  liberty  to  obtain  an  order  absolute  under   section  89 
of  the  Transfer  of  Property  Act.   The  plaintiff  in  the  presient 
suit  deposited  a  sum  of  Rs.  1,750,  on  the  20th  of  March,  1903, 
which  was  a  day  late,  and  this   sum   was   paid   out   to  Ram 
Prasad   and    Tulshi    Ram,     On   the  ist  of  April,  1903,  Ram 
Prasad  and  Tulshi  Ram  filed  an  application  for  an  order  abso- 
lute under  section  89  for  Rs.  2375,     Again  a  settlement  was 
come  to  out  of  court  on  the  4th  of  May,  1903,  the  plaintiff 
paying  a  sum  of  Rs.  634-7  >"  ^^^  i"  settlement  of  the  claim 
and   obtaining  a   receipt  therefor.     Notwithstanding  the  re- 
ceipt of  this  amount,  which   represented   the   balance  of  the 
debt,   the  decree-holders  on  the  19th  of  May,  1903,  obtained 
an  order  absolute  under  section  89.     Ram  Prasad  and  Tulshi 
Ram  are  dead  and  the  defendant  is  their  heir.     On  the  26th  of 
February,  1906,  the  defendant  took  out  execution  of  the  decree, 
and  the   plaintiff  thereupon    filed   objections   alleging    that 
she  had  paid  the  amount  due  and  stating  that  she  held  a 
receipt  for  it.     This  objection  was  overruled  on  the  ground 
that  the  payment  had  not  been  certified  under  section  258  of 
the  Code  of  Civil  Procedure  and  on  the  ground  that  her  appli- 
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cation  was  beyond  time.  Thereupon  the  present  suit  was 
instituted.  It  is  stated  and  it  is  not  denied,  that  the  property 
of  the  plaintiff  has  been  sold  in  execution  of  the  decree, 
and  the  entire  amount  payable  to  the  defendant  has  been 
realized  by  the  sale.  The  question  then  i3  whether  or  not 
the  plaintiff  has  any  remedy  in  respect  of  the  sum  of  R*.  634-7 
which  was  paid  to  R^m  Pras^  and  TuUhi  Ram  ibr  the 
purpose  of  satisfying  the  balance  due  at  the  time  or  must 
.submit  to  the  payment  of  this  amount  twice  over.  We 
think  that  the  lower  appellate  court  rightly  decided  that 
neither  section  244  or  section  258  of  the  Code  precludes  the 
institution  of  a  suit  such  as  this  and  we  are  supported  in  this 
view  by  several  authorities.  One  is  a  case  of  this  Court,  of 
Shadiv,  Ganga  Sahaii})  which  is  on  all  fours  with  the  case 
before  us.  Another  is  the  c^^s^of  Peritambi  Udayan  v.  Vellaya 
Goundan  (*).  The  same  point  was  decided  similarly  in  this 
case.  We  agree  with  those  decisions,  and  dismi3s  the  appeal 
with  costs,  including  fees  in  this  Court  on  the  higher  scale. 

Appeal  dismissed. 
(I)  [1881]  I.  L.  R.,  3  All.,  538.         (2)  [1897]  I.  L.  R.,  21  Mad,  409. 
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GHASIT£Y 

versus 
GOBIND  DAS  and  OTHf;RS.» 
Tr^f^'er  of  Property  Act  (IV  oflSS2),  section  ^^rr-Lis  poadeno:  Male 
during  the  pendency  of  euit — Service   of  surnmous  not  ej/keted^ 
effect  of 

Wlien  aft^r  the  institution  of  a  suit  for  pi^»cniption,  the  vendee 
sells  the  property  the  sale  cannot,  having  regard  to  the  provisions 
of  section  52,  Transfer  of  Property  Act,  affect. the  ri^ht  of  the  plain- 
tiff, to  the  decree  which  he  might  have  obtained  in  the  suit,  as  the 
purchaser  takes  the  property  subject  to  the  result  of  the  suit. 
ManptU  V.  Sakib  Ram^  I.  L.  R.,  27  All,  544,  distinguished.  The 
iu:t  that  the  v«id«e  sells  the  property  before  servioe  of  sunMiisns 
dpes  not  make  section  52  inapplicable.  Fcdyaz  Husain  v.  Prog 
Narixiny  I.  L.  R.,  39  All.,  339,  referred  to. 

Second  appeal  against  the  decree  of  L.  Marshall  JS^q., 
District  Judge  of  Banda,  confirming  a  Jecree  of  Maulvi 
Saiyid  Hamid  Hasan,  Munsif  of  Hamirpur. 
♦  S.  A.  No.  244  of  1907. 
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Suit  for  pre-emption. 

The  material  facts  and  arguments  appear  from  the  judg- 
ment.    The  Courts  below  decreed  the  suit. 
Defendant  appedled. 

5.  C  Chaudhri  {for  J  N.  Chaudri)^  for  the  appellant. 
Muhammad  Raoofy  for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Banerji,  J.  This  appeal  arises  in  a  suit  for  pre-emption 
brought  under  the  following  circumstances.  One  Janki  Das 
sold  his  share  in  certain  property,  on  the  loth  of  July,  1905,  to 
Baij  Nath  who  is  a  stranger.  On  the  ist  of  June,  1906,  the 
present  suit  was  instituted  by  Gobind  Das,  the  plaintiff,  to 
enforce  his  right  of  pre-emption  in  respect  of  this  sale.  On 
the  nth  of  June,  1906,  before  the  summons  in  the  suit 
was  served  on  Baij  Nath,  the  latter  sold  the  property  to 
Ghasitey,  who  is  a  co-sharer  of  equal  degree  with  the 
plaintiff  in  the  village.  It  is  not  disputed  that  the  plaintiff 
has  no  right  of  pre-emption  superior  to  that  of  Ghasitey,  but 
the  contention  put  forward  on  behalf  of  the  plaintiff  which 
found  favour  with  the  court  below  was  that  having  r^ard 
to  the  provisions  of  section  52  of  the  Transfer  of  Property 
Act,  the  purchase  by  Ghasitey  after  the  institution  of  the 
plaintiff's  suit  could  not  defeat  the  plaintiff's  right  of  pre- 
emption. Ghasitey,  we  may  mention,  was  added  as  a  defend- 
ant by  the  order  of  the  court  and  not  on  the  application  of 
the  plaintiff  The  plaint  was  not  amended,  and  the  plaintiff 
did  not  seek  to  pre-empt  the  sale,  made  in  his  favour.  The 
claim  was  decreed  by  the  court  of  first  instance,  and  the 
decree  of  that  court  was  affirmed  by  the  lower  appellate 
court. 

It  is  urged  before  us  that  the  rule  of /is  pendens  cannot 
apply  to  the  present  case,  and  that  as  the  right  of  Ghasitey 
was  not  inferior  to  that  of  the  plaintiff,  the  suit  ought  to  have 
been  dismissed.  In  our  judgment,  this  contention  is  not  well 
founded.  It  has  been  held  by  the  Privy  Council  in  the 
recent  case  of  Faiyas  Husain  Khan  v.  Prag  Narain^  (^)  that 
where  a  suit  is  contentious  in  its  origin  and  nature,  it  is  not 
necessary  that  the  summons  should  have  been  served  in  the 
suit,  in  order  to  make  it  a  contentious  one,  within  the  mean- 

(I)  [1907]  I.  L.  R.,  29  All.,  339. 
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ing  of  section  52  of  the  Transfer  of  Property  Act,  and  to  ren- 
der the  doctrine  oilis  pendens  applicable.  The  fact  therefore  of 
the  purchase  by  Ghasitey  having  been  made  before  the  service 
of  summons,  does  not  make  section  52  of  the  Transfer  of 
Property  Act  inapph'cable.  That  section  provides  that  dur- 
ing the  active  prosecution  of  a  contentious  suit  or  proceed- 
ing in  which  any  right  to  immoveable  property  is  directly 
and  specifically  in  question,  the  property  cannot  be  trans- 
ferred or  otherwise  dealt  with,  by  any  party  to  the  suit  or 
proceeding,  so  as  to  affect  the  rights  of  any  other  party  there- 
to under  any  decree  or  order  which  might  be  made  therein. 
Had  the  sale  in  favour  of  Ghasitey  not  been  effected,  the 
plaintiff  ^ould  have  got  a  decree  for  pre-emption  as  against 
the  original  vendee,  Baij  Nath.  As  the  purchase  by  Ghasitey 
was  made  after  the  institution  of  the  plaintiff's  suit,  this  pur- 
chase cannot  having  regard  to  the  provisions  of  section  52, 
affect  the  right  of  the  plaintifl  under  the  decree  which  he  might 
have  obtained  in  the  suit.  Had  the  sale  been  made  before 
the  institution  of  the  suit,  the  result  would  have  been  differ- 
ent, because  at  the  date  of  the  institution  of  the  suit,  the 
plaintiff  woul  I  have  had  no  right  preferential  to  that  of  the 
purchaser  then  holding  the  property.  Where,  however,  after 
the  institution  of  the  suit  for  pre-emption  a  sale  is  made,  that 
sale  cannot  affect  the  right  of  the  plaintiff  to  the  decree 
which  he  might  have  obtained  in  the  suit  as  the  purchaser 
takes  the  property  subject  to  the  result  of  the  suit.  The  case 
o{  Manpal  v.  Sahib  Ram  (*)  referred  to  by  the  learned  Vakil 
for  the  appellant,  is  distinguishable.  There  the  plaintiff 
amended  his  plaint,  made  the  second  purchaser  of  the  pro- 
perty a  defendant  to  the  suit,  and  raised  the  issue  of  his 
title  to  pre-empt  as  against  that  purchaser.  It  was  held 
that  after  having  gone  to  trial  upon  that  issue,  he  could  not 
take  shelter  under  the  provisions  of  section  52.  That  is 
not  the  case  here.  In  the  present  suit,  the  sale  was  made, 
as  we  have  said  above,  some  days  after  the  institution  of  the 
suit.  For  these  reasons  we  dismiss  the  appeal  with  costs, 
including  fees  on  the  higher  scale. 

Appeal  dismissed, 
ii)[i905]I.  L.  R.,  27  All,  544- 
63 
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MUL  KUNWAR  and  others* 
versus 
CHATAR   SINGH* 

Limitation  Act  (XV  of  1877),  sch.  11^  Art,  py,  116 — Vendor  ami 
purchaser—  Breach  of  covenant—  Refund  of  consideration — 

The  defendant  sold  to  the  plaintiff  half  of  a  village,  on  i6th  Sep- 
tember, 1899.     ^^  respect  of  yit  of  that  share  one  Nangi  ^-as  record- 
ed in  possession  in  lieu  of  maintenance.    The  plaintiff  purchased 
with  knowledge  of  her  rights  and  obtained  a  relinquishment  from 
her.    The  courts,  in  spite  of  the  relinquishment,  refused  to  record  the 
name  of  the  plaintiff.     The  plaintiff  brought  a  suit  for   possession 
against  Nangi,  but  that  suit  was  dismissed  on  23rd  November,  190a 
The  plaintiff  brought  the  present  suit  for  recovery  of  proportionate 
amount  of   sale  consideration   and   damages   on   9th  July,    IQ04. 
Among    other   covenants  there    was  one  to  the  following    cflTect. 
Agar  kisi  tvajeh  se  mushtari  ko  kabza  na  mile  to  woh  nalisk  karke 
kabza  le  le  aur  main  simtnedar  harja  aur  kkarcha  ka  hounga.    Held^ 
that  that  was  a  covenant  for  title  and  the  defendant  was  liable  to 
refund    the    proportionate   amount  of   sale    consideration.     Held^ 
further  that  the  suit  was  for  compensation  for  breach  of  covenant 
and  the  suit  was  not  governed  by  article  97  but  by  article  116, 
Limitation  Act,  sch.  1 1. 

Second  appeal  against  the  decree  of  H.  J.  Bell  Esq., 
District  Judge  Aligarh  confirming  a  decree  of  Pandit  Pitamber 
Joshi  Subordinate  Judge. 

Suit  for  money  for  partial  failure  of  consideration. 

The  facts  of  the  case  were  as  follows : — 

Two  brothers,  Dip  Chand  and  Lajja  Ram  were  original 
owners  of  mauza  Kampthal.  Dip  Chand  died  in  1876.  His 
share  was  recorded  in  the  names  of  his  two  sons  Kanahialal 
and  Makhanlal,  and  his  widow  Nangi.  Lajja  Ram  died  in 
1885  and  his  share  devolved  on  Kanahialal  and  Makhanlal, 
the  widow  not  getting  anything  as  the  family  was  held 
to  be  joint.  Kanahialal  and  Mul  Kuar  (MakhanlaFs  widow) 
sold  mauza  Kampthal  %  each  under  two  deeds  to  plaintiflT, 
Chattar  Singh.  Kanahialal's  deed  was  dated  loth  January, 
1899,  and  Mul  Kuar's  deed  was  dated  i6th  September,  1898. 
*S.  A  No.  296  of  1907. 
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In  each  of  the  sale  deeds  a  clause  to  the  following  effect 
was  inserted. 

"  Hakiat  mubayya  har  tareh  ke  matalbe  aur  muakhza  $e  pak 

aur  saf  hai main  agar  dakhil  kharij  na  karaun  ya  harij 

dakhl  mushtari  ka  houn  ya  aur  kisi  wajeh  se  mushtariko  dakhl 
na  mile  to  us  halat  men  mushtari  ko  ikhtiar  hoga  ke  charajoi 
adalat  majaz  se  kare  aur  dakhil  ho  aur  uska  kharcha  aur  harja 
mai  sudfi  sadi  Re.  i  mahivan  ke  mere  sat  aur  digar  jaedad  se 
hash  zabta  wasul  kare'' 

The  plaintiff* obtained  a  deed  of  relinquishment  from  Nangi 
on  the  6th  of  April,  1899,  but  his  application  for  mutation  of 
names  was  rejected  on  the  i6th  August,  1891,  on  the  ground 
that  the  deed  was  without  consideration.  He  brought  a  suit 
for  possession  against  her,  and  that  suit  was  dismissed  on  the 
23rd  of  November,  1900,  by  the  court  of  first  instance,  and  on 
the  1 2th  June,  1901,  by  the  appellate  court.  He  then  brought 
the  present  suit  for  "  recovery  of  a  proportionate  share  of  the 
sale  consideration  against  the  vendor.  The  courts  below 
decreed  the  suit. 

Defendant  appealed. 

Mohan  Lai  Nehru  'with  him  Satish  Chandra  Banerji),  for 
the  appellant,  submitted  that  the  suit  being  one  for  partial 
failure  of  consideration  was  governed  by  article  97  of  the 
Limitation  Act.  It  should  have  been  brought  within  three 
years  from  the  date  when  the  consideration  failed.  The  con- 
sideration failed  when  the  plaintiffs'  application  for  mutation 
was  rejected  and  at  the  latest  when  his  suit  for  possession  was 
dismissed.     He  relied  on 

Bulchands.  Parmanand^  [1901]  A.  W.  N.,  24. 

On  the  merits  he  submitted  that  the  courts  below  having 
found  that  the  plaintiff  knew  of  Nangi*s  claim  long  before  his 
purchase,  he  was  not  entitled  to  maintain  a  suit  for  failure  of 
consideration  specially  when  there  was  no  covenant  to  repay. 

Surendra  Nath  Sen  (with  him  Parbati  Charan  Chatterji?LX\6 
Gulzari  Lai),  for  the  respondent,  submitted  that  the  suit  was 
one  for  compensation  for  breach  of  a  covenant  in  the  sale 
deed  and  was  governed  by  article  116  and  not  by  article  97. 
The  period  of  limitation  for  such  a  suit  being  six  years  the 
suit  was  amply  within  time.     He  cited 

Amanat  Bibi  v.  Ajudhia,  [1895]  I.  L.  R.,  18  All.,  160. 
Kotappa  V.  Vallur,  [1901]  I.  L.  R.,  25  Mad.,  50. 


Civil. 
1908. 

MUL  KUNWAR 
V, 

Chatar  Singh. 


Digitized  by 


Google 


482 


HIGH  COURT. 


[A.  L.  J   R. 


Civil. 
1908. 

MUL  KUNWAR 

V. 

Chatar  Singh. 


Banetyiy  J. 


Even  if  article  97  governed  the  suit  it  was  within  time  as 
it  was  brought  within  three  years  of  Nangi's  claim  for  profits 
of  her  share  against  the  plaintiff.  The  case  of  Bulckand  was 
distinguished  in. 

Ratnchandar  v.  Tokfahy  [1904]  I.  L.  R.,  26  All,  519. 

The  words  "  aur  kist  wajah  se  "  in  the  covenant  showed 
that  the  parties  contemplated  dispossession  of  the  plaintiflfat 
the  instance  of  Nangi. 

Mohan  Lai  Nehru,  in  reply  distinguished  the  cases  cited 
and  subiritted  that  the  covenant  was  that  the  plaintiff  could 
recover  the  damages  and  costs  of  the  suit  which  he  might 
institute  for  possession. 

The  judgment  of  the  Court  was  delivered  by 
Banerji,  J. — The  suit  which  has  given  rise  to  this  appeal 
was  brought  under  the  following  circumstances : — Two 
brothers,  Dip  Chand  and  Lajja  Ram,  owned  certain  proper- 
ty. Dip  Chand  died  in  1876  leaving  him  surviving  his  sons 
Kanhaiya  Lai  and  Makhan  Lai  and  a  widow  Musammat 
Nangi.  The  names  of  these  persons  were  entered  in  the 
revenue  records  in  regard  to  his  half  share  of  the  property. 
Lajja  Ram  died  in  1883.  His  share  devolved  on  his 
nephews,  Makhan  Lai  and  Kanhaiya  Lai.  Makhan  Lai  died 
leaving  a  minor  son,  Ghanshiam  Das.  and  a  widow,  Musam- 
mat Mul  Kunwar.  On  the  i6th  of  September,  1898.  Mul 
Kunwar  sold  one-half  of  the  property  to  the  plaintiff.  On 
the  loth  of  January,  1899,  Kanhaiya  Lai  sold  the  other  half. 
The  plaintiff  applied  for  the  entry  of  his  name  in  respect  of 
the  entire  village,  but  his  application  was  rejected  on  the  i6th 
of  August,  1899,  as  regards  the  share  which  was  recorded 
in  the  name  of  Musammat  Nangi,  the  widow  of  Dip  Chand. 
The  plaintiff  then  sued  for  a  declaration  of  his  right  and  for 
possession  against  Nangi,  but  that  suit  was  dismissed  on  tlie 
23rd  of  November,  1900.  On  the  9th  of  July,  1904,  he  brought 
the  present  suit  against  Musammat  Mul  Kunwar  and  her 
minor  son,  Ghanshiam  Das,  as  the  principal  defendants,  and 
he  claimed  the  following  reliefs,  (i)  that  possession  be  award- 
ed  over  the  property,  (2)  that  if  possession  be  not  awarded,  a 
proportionate  part  of  the  consideration  for  the  sale  with 
interest  be  awarded  to  him,  and  in  case  the  first  relief  was 
granted,  that  he  might  be  awarded  further  damages. 


Digitized  by 


Google 


VOL.   v.] 


HIGH  COURT. 


483 


The  court  of  first  instance  granted  the  second  prayer  in 
the  plaint,  and  the  decree  of  that  Court  has  been  affirmed  by 
the  lower  appellate  court. 

The  defendants  have  preferred  this  appeal,  and  the  first 
contention  raised  on  their  behalf  is  that  the  claim  is  barred 
by  limitation.  We  may  observe  that  this  plea  was  not  set  up 
in  either  of  the  courts  below.  The  contention  is  that  the 
suit  is  one  for  money  paid  on  an  existing  consideration 
which  has  failed,  and  that  therefore  article  97  of  Schedule  II 
of  the  Limitation  Act^applies,  and,  as  the  suit  was  brought 
fifter  three  years  from  the  date  on  which  the  plaintiflPs  suit 
against  Musammat  Nangi  was  dismissed,  this  claim  is  time- 
barred.  We  do  not  think  this  contention  is  right  The 
claim  is  upon  a  covenant  contained  in  the  sale-deed,  that 
covenant  being  to  the  effect  that  in  the  event  of  a  claim 
being  advanced  by  a  co-sharer,  or  in  the  event  of  the  pur- 
chaser losing  any  part  of  the  property  in  any  other  way,  he 
would  be  entitled  to  a  refund  of  the  consideration  and  to 
damages.  Now  this  is  clearly  a  suit  on  that  covenant,  and 
for  the  breach  of  it,  namely,  the  failure  of  the  defendants  to 
put  the  plaintiff*  into  possession  of  the  share  of  the  property 
sold  which  was  recorded  in  the  name  of  Musammat  Nangi. 
The  claim  therefore  was  clearly  one  governed  by  article  116 
of  schedule  II,  as  the  sale-deed  was  a  registered  instrument. 

The  next  contention  is  that  under  the  covenant,  the 
plaintiff*  was  not  entitled  to  any  refund,  as  he  was  aware  of  the 
title  set  up  by  Musammat  Nangi  at  the  time  of  his  purchase. 
This  contention  also  has  in  our  judgment  no  force.  The 
parties  were  probably  aware  of  the  fact  that  a  part  of  the  pro- 
perty was  entered  in  the  name  of  Musammat  Nangi,  and  it 
was  apparently  for  that  reason  that  the  purchaser  took  the 
covenant  from  the  vendor  to  which  we  have  referred  above, 
which  is  an  absolute  covenant. 

For  these  reasons  we  think  the  courts  below  were  right,  and 
we  dismiss  the  appeal  with  costs. 

^  •  Appeal  dismissed. 
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RAM  JAGGI  RAI 

verstis 

KAULESHAR  RAI .♦ 

Limitation  Act  (XV  of  iStj\  articles  97,  iid^Breack  of  covenant- 
Dispossession  of  the  vendee — Return  of  sale  consideration—  Registered 
sale-deed 

A  sale-deed  set  out  that  the  property  sold  was  unincumbered 
and  there  was  a  covenant  that  if  the  vendee  was  dispossessed  from 
any  portion  of  the  property,  the  vendors  would  repay  a  proportion- 
ate part  of  the  sale  price.  The  vendee  was  dispossessed  trom  a 
portion  of  the  property  by  a  prior  incumbrancer.  Held^  that  article 
116  and  not  97  Sch.  II.,  of  the  Limitation  Act  governed  the  suit  and 
the  suit  could  be  brought  within  6  years  from  the  date  of  disposses- 
sion. Mul  Kunwar  v.  Chatar  Singh,  5  A.  L.  J.  R,,  410^  followed ; 
Tulshi  Ram  v.  Murli  Dhar,  I.  L.  R.,  26  Bom.,  750,  referred  to. 

First  appeal  from  an  order  of  Babu  Sris  Chandra  Bose, 
Subordinate  Judge  of  Ghazipur,  reversing  a  decree  of  the 
Munsif. 

Suit  for  money. 

The  court  of  first  instance  dismissed  the  suit  but  the  lower 
appellate  court  reversed  the  decree. 

Defendant  appealed. 

M.  L,  AgarwalUy  for  the  appellant. 

Sital  Prasad  Ghose  (with  him  Balram  Chandra  Mukerji), 
for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

AiKMAN  J, — The  plaintiff,  who  is  respondent  here,  pur- 
chased certain  landed  property  from  the  defendants.  The  sale 
deed  set  out  that  the  property  was  unincumbered.  It  con- 
tained a  covenant  that  if  the  vendee  should  be  dispossessed 
of  any  portion  of  it  the  vendors  would  repay  a  proportionate 
amount  of  the  sale  price  with  interest  at  2  per  cent.  In  con- 
sequence of  a  decree  obtained  by  a  prior  incumbrancer^ 
the  plaintiff  was  dispossessed  of  a  portion  of  the  property 
on  the  8th  of  April,  1904.  On  the  14th  of  July,  1907, 
F.  A.  F.  O.,  38  of  1908. 
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he  filed  the  suit  in  which  this  appeal  arises,  to  recover 
from  the  defendants  the  proportionate  value  of  the  share  of 
the  property  of  which  he  had  been  dispossessed,  together  with 
interest.  The  court  of  first  instance  dismissed  the  suit, 
holding  that  it  fell  within  article  97  of  schedule  II  of  the 
Limitation  Act»  which  provides  a  period  of  three  years  for  a 
suit  to  recover  money  paid  upon  an  existing  consideration 
which  afterwards  fails,  the  time  from  which  the  period  begins 
to  run  being  the  date  of  failure.  The  plaintiff  appealed.  The 
learned  Subordinate  Judge  allowed  the  appeal,  and  remanded 
the  case  under  section  562  of  the  Code  of  Civil  Procedure 
for  decision  on  the  merits.  Against  that  order  of  remand,  the 
present  appeal  has  been  preferred.  The  learned  Subordinate 
Judge  was  of  opinion  that  the  suit  fell  within  article  116  of 
the  Second  Schedule,  which  allows  six  years  for  a  suit  for 
compensation  for  the  breach  of  a  contract  in  writing  and 
registered.  We  are  clearly  of  opinion  that  the  suit  does  fall 
within  that  article,  and  that  the  view  taken  by  the  learned 
Subordinate  Judge  is  right.  The  cases  cited  by  the  learned 
Counsel  for  the  appellants,  namely,  Ramchandra  Singh  v. 
Tohfa  Bharti{}\  and  Hanuman  Kamatw.  Hanuman  Mandur 
('),  are  clearly  distinguishable.  In  thte  case  of  Tulshi  Ram  v. 
Murlidhar  Chaturbhuj  Marwadi  {^\\i  was  argued  for  the 
appellant,  whose  suit  had  been  dismissed  as  barred  by  limita- 
tion, that  even  if  article  1 16  applied,  the  suit  was  time  barred. 
The  learned  Judges  did  not  touch  on  this  plea  at  all.  The 
decision  of  the  court  below  is  in  accordance  with  a  recent 
decision  of  this  Court,  Mul  Kunwar  v.  Chitar  Singh  (*).  It 
was  there  held  that  a  similar  suit  to  the  present  *'  was  clearly 
one  governed  by  article  116  of  schedule  11,  as  the  sale-deed 
was  a  roistered  instrument."  For  the  above  reasons,  we  are 
of  opinion  that  the  appeal  fails,  and  it  is  dismissed  with  costs. 

Appeal  disfmssed. 
(I)  [1904J  I.  L.  R.,  26  All,  519.        (2)  [1891]  I.  L.  R.,  19  Cal,  123. 
(3)  ['90«]  I.  L.  R.,  26  Bom,,  ys<^     (a)  Since  reported  5  A.  L.  J.  R.,  4Sa 
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THE  COLLECTOR  OF  MIRZAPUR 

versus 

DAWAN  SINGH  and  others.* 

Ufftitation  Act  (XV  of  1877)^  article  it6^  Sck,  II— Covenant  to  deliver 
possession — Possession  not  given — Suit  for  money — Compensation 
for  brecu:h  of  covenant. 

The  defendants  executed  a  bond  hypothecating  the  mortgagee 
rights  in  certain  property.  There  was  a  covenant  that  the  mortga- 
gee will  be  entitled  to  recover  his  money  if  possession  was  not 
delivered.  More  than  three  years  after  the  execution,  the  mortgagee 
brought  this  suit  for  recovery  of  money.  Held^  that  the  suit,  in 
effect,  was  a  suit  for  compensation  for  breach  of  contract  and  was 
governed  by  Article  116  of  the  Limitation  Act  Ram  Narain  v. 
Kamta  Singh^  I.  L.  R.,  26  All.,  138,  distinguished. 

Second  appeal  against  the  decree  of  Saiyid  Muhammad 
AH  Esq.,  District  Judge  of  Mirzapur,  modifying  a  decree  of 
Shah  Amjadullah,  Subordinate  Judge. 

Suit  to  recover  a  sum  of  money. 

The  material  facts  appear  from  the  judgment. 

The  court  of  first  instance  decreed  tlie  claim.  The  lower 
apf)ellate  court  modified  the  decree. 

Plaintiff  appealed. 

A.  E,  Ryves,  for  the  appellant. 

Muhammad  Raoof,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — The  suit  which  has  given  rise  to  this  appeal 
was  brought  by  the  plaintiff  appellant  to  recover  the  amount 
of  a  mortgage  bond,  dated  the  17th  of  April,  1899.  It  was  a 
registered  document  and  provided  that  the  amount  secured  by 
it  should  be  paid  by  instalments,  and  that  in  case  of  default, 
the  mortgagee  would  be  entitled  to  take  possession.  It  fur- 
ther  provided  that  should  there  be  any  loss  in  the  recovery  of 
the  amount  due  or  in  delivery  of  possession  of  the  mortgaged 
land,  the  creditor  would  have  power  to  realise  the  amount 
secured  by  the  bond  with  interest  at  i  per  cent,  from  the  date 
of  the  cause  of  action  till  repayment,  either  from  the  person 
or  from  the  property,  moveable  or  immoveable  of  the  debtor, 
*  S.  A.  No.  10  of  1907. 
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or  from  the  property  mortgaged.  The  first  instalment  was 
payable  on  the  i6th  of  December,  1899.  The  present  suit  was 
brought  on  the  15th  of  December,  1905.  The  court  below 
has  dismissed  the  suit,  holding  it  to  be  barred  by  limitation, 
and  has  referred  to  the  case  of  Ram  Narain  v.  Kamta  Singh 
{}\  as  an  authority  in  support  of  its  view.  That  ruling  in  our 
opinion  has  no  bearing  whatever  on  the  present  case.  That 
was  a  suit  for  arrears  of  rent  for  which  there  is  specific  provi- 
sion in  Schedule  II  of  the  Limitation  Act.  The  present  suit 
is  one  for  money  payable  under  a  mortgage  bond.  As  the 
prof)erty  mortgaged  consisted  of  mortgagee  rights,  it  was 
assumed  according  to  the  ruling  in  force  at  the  time  when  the 
suit  was  brought,  that  the  mortgag  ed  property  could  not  be 
sold,  but  there  is  the  clear  covenant  in  the  bond  that  the 
money  would  be  recoverable,  in  case  of  default  in  delivering 
possession,  from  the  person  and  other  property  of  the  mortga- 
gors. This  was  in  our  opinion  a  suit  which  was  governed  by 
Article  116  of  Schedule  II,  being  in  substance  a  suit  for  com- 
pensation for  breach  of  contract,  namely,  the  contract  to  deliver 
possession  and  pay  the  amount  secured  by  the  bond,  in  case 
of  default  in  delivering  possession.  The  bond  being  a  regis- 
tered instrument  the  f)eriod  of  limitation  under  that  article 
was  six  years,  and  the  suit  was  therefore  within  time.  This 
view  is  in  consonance  with  the  ruling  of  a  Full  Bench  of  this 
Court  in  Husain  Ali  Khan  v.  Hafiz  Alt  Khan  (*).  The  result 
is  that  we  allow  the  appeal,  set  aside  the  decree  of  the  court 
below,  and  restore  that  of  the  court  of  first  instance  with  costs 
in  all  courts,  including  fees  in  this  Court  on  the  higher  scale. 

Appeal  decreed, 
(I)  [1903!  I.  L.  R.,  26  All.,  I  j8.  2)  [1881J  I.  L.  R.,  3  All.,  600. 
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RAM    BILAS 

versus 

KING   EMPEROR* 

Criminal  Procedure  Code  (Act  V  of  i8q8),  section  133— Application  for 
jury—  Verdict  binding. 

One  R.  was  called  upon  under  section  133  of  the  Criminal  Proce- 
dure Code  to  show  cause  why  an  obstruction  should  not  be  removed 
from  a  public  way.  His  mukhtar-i-am  appeared  and  nominated 
certain  persons  to  be  jurors  who  were  accepted  by  the  Magistrate. 
They  passed  a  verdict  against  R.  vis,,  that  the  land  obstructed  was 
a  public  way.  Held,  that  the  objection  was  such  as  could  be  left  to 
the  jury  to  decide.  Kailash  Chunder  v.  Ramlal,  I.  L.  R.,  26  Cal, 
869,  referred  to. 

A  person  who  applies  for  a  jury  is  bound  by  the  verdict  of  the  jury 
and  cannot  raise  a  plea  that  the  obstruction  was  caused  in  the 
exercise  of  a  bona  fide  claim  of  right  In  the  matter  of  the  petition 
of  iMchman,  A.  W.  N.,  1900,  180,  referred  to. 

Application  to  revise  an  order  of  Babu  Ram  Ratan  Lai, 
Magistrate  of  the  first  class  of  Deoria,  District  Gorakhpur, 
under  section  133  of  the  Code  of  Criminal  Procedure. 

The  facts  appear  from  the  judgment. 

Ross  Alston,  for  the  petitioner. 

/F.  K.  Porter,  the  Assistant  Government  Advocate,  for 
the  Crown. 

The  following  judgment  was  delivered  by 

Knox,  J.— The  applicant  in  this  case  is  one  Ram  Bilas. 
The  said  Ram  Bilas  is  the  owner  of  a  firm  which  has  a  shop 
situate  in  Barauli  Bazar  in  the  district  of  Gorakhpur. 

According  to  an  affidavit,  dated  the  9th  of  March,  1908, 
and  filed  in  these  prcceec'ings,  Ram  Bilas  resides  in  the  Jai- 
pur State  and  his  firm  at  Barauli,  known  as  the  firm  of  Ram 
Karan,  Ram  Bilas,  is  in  the  hands  of  managers. 

The  Sub- Divisional  Magistrate  being  of  opinion  that  a 
chabutra  attached  to  the  premises  of  Ram  Karan,  Ram  Bilas 
was  an  unlawful  obstruction  which  should  be  removed  from  a 
road  used  by  the  public,  issued  a  notice  upon  Ram  Bilas  calling 
upon  him  to  appear  and  show  cause  why  the  obstruction 
*  Criminal  Revision  No.  59  of  1908. 
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should  not  be  removed.  This  notice  is  dated  the  17th  of 
August,  1907,  and  bears  an  endorsement  which  is  said  to  be  an 
endorsement  by  Makund  Ram,  Mukhtar-i-am  of  the  firm  of 
Ram  Karan,  Ram  Bilas.  On  the  i6th  of  December,  1907,  an 
application  was  put  in  and  signed  by  a  vakil  on  behalf  of  Ram 
Karan,  Ram  Bilas  to  the  effect  that  he  nominated  certain  per- 
sons to  act  on  his  behalf  as  a  jury  to  decide  the  question  raised 
by  the  Sub- Divisional  Magistrate.  The  Magistrate  accepted 
the  persons  named  by  or  on  behalf  of  Ram  Karan,  Ram  Bilas, 
and  nominated  two  other  persons  to  serve  on  the  jury.  On 
the  3rd  of  January,  1908,  the  jury  submitted  a  verdict,  which 
was  duly  placed  upon  the  record,  and  an  order  passed  that  the 
pacca  diabutra  and  tin  shed  should  be  removed.  No  objection 
at  the  time  was  raised  to  this  verdict,  as  the  order  of  the  Magis- 
trate on  the  same  will  show.  But  in  revision  here  it  is  urged 
that  section  133  of  the  Code  of  Criminal  Procedure  cannot 
apply  to  these  proceedings.  It  is  further  contended  that  the 
proceedings  have  not  been  regularly  held  and  that  the  conclu- 
sion was  not  based  on  the  evidence,  but  on  a  local  inspection. 

Among  other  grounds  urged  before  me  was  that  the  notice 
under  section  133  had  never  been  legally  served  upon  Ram 
Bilas.  Neither  of  the  affidavits  go  so  far  as  to  say  that  he 
(Ram  Bilas)  has  not  been  cognizant  of  the  proceedings. 
Stress  is  laid  on  the  technical  point  that  the  summons  was 
served,  not  upon  him  but  upon  his  agent.  I  find  it  impossible 
to  believe  that  in  a  matter  like  this  Ram  Bilas  could  or  would 
have  been  kept  in  ignorance  of  what  was  going  on,  and  this 
adds  more  significance  to  the  fact  that  the  affidavit  nowhere 
expresses  his  personal  ignorance  of  what  was  taking  place. 
Again,  the  learned  Counsel  who  appeared  for  Ram  Bilas 
took  his  stand  upon  several  rulings  of  the  Calcutta  High 
Court,  notably  that  of  Kailash  Chunder  Sen  v.  Ram  Lai  Mittra 
[}\  The  Calcutta  High  Court  appear  to  hold  that  when  r.  per- 
son called  upon,  under  section  133,  to  show  cause  why  an  obs- 
truction should  not  be  removed  from  a  public  way,  denies  that 
the  latter  is  a  public  way,  it  is  for  the  Magistrate  to  determine 
whether  this  is  a  bona  fide  objection,  and  he  cannot,  in  spite 
of  the  objection,  unless  he  determines  that  it  is  not  bona  fide,  re- 
fer the  matter  to  the  jury.    The  jur>'  is  not  competent  to  decide 

(1)  [1899]  I.  L.  R.,  26  Cal.,  869. 
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whether  the  way  obstructed  is  or  is  not  a  public  way.  How  far 
this  goes  or  does  not  go  beyon  J  the  Code,  I  need  not  decide. 
The  question  which  was  at  issue  was  that  the  chabutra  and 
shed  complained  of  were  unlawful  obstruction  which  should  be 
removed  from  a  way  which  was  lawfully  used  by  the  public. 
The  contention  raised  on  behalf  of  Ram  Bilas  is  that  the 
chabutra  and  shed  are  not  situate  in  that  portion  which  is  ad- 
mittedly portion  of  a  way  lawfully  used  by  the  public,  but  fall 
within  a  certain  portion  of  that  ground  which  had  been  by 
some  Magistrate  remitted  for  use  by  the  persons  who  have 
erected  shops  in  this  public  place.  I  think  the  question  raised 
was  one  which  could,  under  the  terms  of  the  Code,  be  left  to  a 
jury  to  decide. 

Again  it  was  contended  on  the  strength  of  the  Calcutta 
case  {})  that  a  jury  was  bound  to  hear  the  parties  and  such 
witnesses  as  they  desired  to  have  heard.  This  Court,  however, 
in  Queen-Empress  v.  Khushali  Ram  (*)  laid  down  no  hard  and 
fast  rule  upon  this  point.  The  learned  Chief  Justice,  who 
decided  that  case,  held  that  if  a  jury  required  evidence,  evi- 
dence should  be  produced  before  it,  and  that  in  that  case  it 
was  for  the  Magistrate  to  show  by  evidence  that  the  obstruc- 
tion referred  to  was  an  obstruction  of  a  public  way  or  in  a 
public  place.  So  far  as  I  can  see,  Chapter  X  does  not  lay 
down  any  rule  as  to  the  procedure  that  must  be  adopted  by  a 
jury.  The  questions  which  are  now  raised  are  questions  which, 
it  appears  to  me,  should  have  been  raised  by  or  on  behalf  of 
the  firm  long  ago  in  the  case. 

It  has  been  held  by  a  learned  Judge  of  this  Court  in — In  the 
matter  of  the  petition  of  Lachman  (^)  that  a  person  who  applies 
for  a  jury  is  bound  by  the  verdict  of  the  jury  and  cannot  raise 
such  a  plea  as  that  the  obstruction  was  caused  in  the  exercise 
of  a  bona  fide  claim  of  right.  So  far  as  I  can  judge  from  the 
record,  the  firm  of  Ram  Karan,  Ram  Bilas  had  long  and  suffi- 
cient notice  of  the  action  which  the  Divisional  Magistrate 
intended  to  take,  and  I  am  not  prepared  in  revision  to 
interfere.     I  dismiss  the  application. 

Application  dismissed, 

(1)  [1899I  1-  L-  Rm  26  Cal.,  869. 

(2)  [1895]  I.  L.  R.,  18  All.,  158.      (3)  A.  W.  N.,  1900,  page  180. 
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PHUL  CHAND  and  another 
versus 
CHAND  MAL* 

Civii  Procedure  Code  (Act  XJV  of  1862),  section  266— Mortgagees  not 
advancing  the  whole  amount — Balance  whether  a  debt— Attachment 
— Suit  by  purchaser — Cause  0/  action. 

The  unpaid  portion  of  a  loan  does  not  constitute  a  debt  due  by  a 
mortgagee  to  a  mortgagor  and  could  not  be  attached  as  such  in 
execution  of  a  simple  money  decree  against  the  mortgagor.  The 
purchaser  of  such  a  debt  has  no  cause  of  action  to  bring  a  suit 
against  the  mortgagees.  The  South  African  Territories  Ldmited 
V.  Wcdlington^  1898,  A.  C,  309,  referred  to. 

Appeal  against  the  decree  of  Babu  Pramatha  Nath  Banerji, 
Subordinate  Judge  of  Jhansi. 

Suit  to  recover  a  sum  of  money. 

The  facts  were  as  follows  : — 

On  1 8th  April,  1903,  Sheoram  and  others  executed 
two  usufructuary  mortgage  deeds  for  Rs.  6,(xx>  and  1,000 
respectively  in  favour  of  Phul  Chand  and  Gulab  Chand,  It 
was  alleged  that  out  of  the  Rs.  7,000,  the  mortgagees  paid  only 
Rs.  2135-1 1 -o  to  the  mortgagors  and  the  balance  Rs.  4,864-5-0 
still  remained  in  their  hanc^s.  One  Janki  Prasad,  an  exe- 
cution creditor  of  the  mortgagors  attached  this  sum  of  Rs. 
4,864-5-0  in  the  hands  of  the  mortgagees,  which  was  sold  by 
auction,  and  purchased  by  the  plaintiff,  Rai  Seth  Chand  Mai 
on  25th  November,  1903,  and  he  sued  to  recover  the  unpaid 
mortgage-debt  with  interest  from  the  defendants  mortgagors. 

The  defence  was  that  the  entire  consideration  of  the  two 
mortgage-deeds  had  been  paid  off,  and  therefore  the  plaintiff 
was  not  entitled  to  recover  anything. 

The  Subordinate  Judge  of  Jhansi  held  that  all  but  Rs. 
1,800  ha  J  been  paid  by  the  mortgagees,  and  he  gave  a  decree 
in  favour  of  the  plaintiff  for  that  sum,  and  dismissed  the  rest 
of  the  claim. 

Defendants  appealed. 

♦  F.  A.  198  of  1906. 
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/.  N.  CItaudriy  for  the  appellant,  contended  that  a  suit 
by  a  borrower  or  his  representative  to  recover  the  loan  or  any 
part  thereof  promised  to  be  advanced  by  a  creditor  is  not 
maintainable,  and  there  can  be  no  transfer  of  the  right  of  a 
borrower  (if  any  such  right  can  exist)  to  receive  the  promised 
loan.  And  in  the  present  case,  the  plaintiff  having  purchased 
at  auction  the  right  of  the  borrower  to  recover  the  unpaid 
part  of  a  promised  loan,  has  not  acquired  any  such  right  as 
he  can  enforce  by  suit  against  the  creditor. 

Sunddr  Lai  (with  him  Durga  Charan  Banerjee\  contended 
that  the  mortgage  being  usufructuary,  and  the  mortgc^ees 
having  got  possession  were  bound  to  fulfill  their  part  of 
the  contract,  and  the  unpaid  part  of  the  consideration  in  the 
hands  of  the  mortgagee  in  possession  was  money  belong- 
ing to  the  borrower  which  he  or  his  representative  could  seek 
to  recover  by  suit.  It  was  not  a  suit  to  compel  a  creditor  to 
lend,  but  a  suit  to  recover  money  belonging  to  the  mortgagor 
in  the  hands  of  the  mortgagee.  Such  money  was  not  pro- 
perty not  capable  of  transfer.  Plaintiff  was  not  the  purchaser 
of  a  mere  right  to  sue,  the  transfer  of  which  is  prohibited  by 
section  6  of  the  Transfer  of  Property  Act. 

/.  N,  Chaudri,  in  reply,  cited 
The  South  African  Territories  Limited \.  IVallington,  [1898]  A.  C,  309. 
Anakaram  Kasmi  v.  Shaidamadath  Avulla  [1878]  I.  L.  K.,  2  Mad.,  79. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  question  involved  in  this  appeal  is 
one  out  of  the  ordinary  course.  On  the  i8th  of  April,  1903, 
one  Sheo  Ram  and  another  executed  two  mortgages  in  favour 
of  the  defendants  Phul  Chand  and  Gulab  Chand  to  secure  the 
principal  sums  of  Rs.  1,000  and  Rs.  6,000  respectively.  It 
has  been  found  that  Rs.  2,135-11  were  paid  by  the  mort- 
gagees, and  that  the  remainder  is  unpaid.  Some  creditors  of 
the  mortgagors  obtained  a  money  decree  against  them  and  in 
execution  of  that  decree  proceeded  to  attach  what  they  des- 
cribed as  the  right  of  the  mortgagors  to  receive  the  balance  of 
the  mortgage  money,  and  put  this  up  for  sale.  This  so-called 
right  was  purchased  by  the  plaintiff  on  the  2Sthof  November, 
1903.  The  suit  out  of  which  this  appeal  has  arisen  was  then 
instituted  by  the  plaintiff  against  the  mortgagees  for  recovery 
of  the  amount  alleged  to  be  due  by   them,   and   a  decree  for 
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portion  of  the  amount  claimed  was  passed  in  favour  of  the 
plaintiff.  The  present  appeal  was  then  preferred,  and  the 
main  ground  of  appeal  is  that  there  was  no  debt  due  by  the 
mortgagees  to  the  mortgagors  which  could  be  attached  within 
the  meaning  of  section  266  of  the  Code  of  Civil  Procedure  ; 
that  the  promises  of  the  mortgagees  to  lend  the  amounts  men- 
tioned in  the  mortgage-deeds  did  not  constitute  debts  which 
could  be  attached,  and  that  the  only  remedy,  if  any,  of  the 
mortgagors  against  their  mortgagees  was  a  suit  for  damages 
for  breach  of  contract,  if  any  damages  could  be  proved. 

The  question  is  not  free  from  difficulty,  but  it  appears  to 
us  that  a  decision  of  the  House  of  Lords,  which  was  brought 
to  our  notice  by  the  learned  advocate  for  the  respondents, 
must  be  taken  by  us  to  be  conclusive  on  the  point.  This  is 
the  case  of  The  South  African  Territories  Company  Limited  \, 
Wallington  (^).  The  facts  of  that  case  were  shortly  as  follows  : 
The  plaintiff  Company  issued  sixteen  debentures  to  the  de- 
fendant Wallington  on  his  undertaking  to  pay  the  face- value  of 
the  debentures  by  instalments.  Wallington  paid  some  of  the 
early  instalments,  but  failed  to  pay  the  balance,  and  thereupon 
a  suit  was  instituted  against  him  for  specific  performance,  of 
his  agreement  or  for  damages.  Wright,  J.,  before  whom  the 
trial  took  place,  held  that  the  claim  for  specific  performance 
could  not  be  sustained,  but  gave  judgment  for  the  plaintiff 
Company  for  damages  on  the  ground  that  a  debt  had  been 
created  by  the  defendant's  promise  to  pay,  contained  in  bis 
letter  of  application  for  the  debentures.  Judgment  was  entered 
for  the  plaintiffs  for  iI^S20,  the  amount  of  the  instalments  due 
and  unpaid  up  to  date  of  the  writ  and  costs.  An  appeal  was 
preferred,  which  was  heard  by  Lord  Esher,  M.  R.,  and  Lopes 
and  Chitty,  L.  J  J.,  who  reversed  the  decision  of  the  court 
below  and  entered  up  judgment  for  the  defendant.  An  appeal 
was  preferred  to  the  House  of  Lords,  with  the  result  that  the 
decision  of  the  Court  of  Appeal  was  upheld.  Their  Lordships 
held  that  on  the  default  of  Wallington  to  make  the  payments 
which  he  had  undertaken  to  pay,  the  moneys  remaining  due 
by  him  for  unpaid  instalments  did  not  constitute  a  debt  to  the 
Company ;  that  the  Company  was  only  entitled  to  damages 
for  actual  loss  caused  by  the  breach  of  contract.  Lord 
(i)  [1898]  A.  C,  30Q 
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Halsbury,  L.  C,  in  his  judgment  with  respect  to  the  claim  for 
specific  performance  remarked  that  "  a  long  and  uniform 
course  of  decision  has  prevented  the  application  of  any  such 
remedy,  and  I  do  not  understand  that  any  Court  or  -any 
member  of  any  Court  has  entertained  a  doubt  but  that  the 
refusal  of  the  learned  Judge  below,  to  grant  a  decree  for 
specific  performance  was  perfectly  right.  But  of  course  in 
this,  like  any  other  contract,  one  party  to  the  contract  has  a 
right  to  complain  that  the  other  party  has  broken  it,  and  if 
he  establishes  that  proposition,  he  is  entitled  to  such  damages 
as  are  appropriate  to  the  nature  of  the  contract."  Lord 
Watson  in  the  course  of  his  judgment  observed  that  "  the 
only  engagement  made  by  the  respondent  with  the  Company 
consi.sted  in  a  promise  to  advance  money  to  them  in  loan  ; 
and  it  is  settled  in  the  law  of  England  that  such  a  promise 
cannot  sustain  a  suit  for  specific  performance,"  and  later  on 
he  says  : — "  The  only  remedy  open  to  the  company  was  by 
action  against  the  respondent  for  any  loss  or  damage  which 
they  might  sustain  through  his  breach  of  promise."  The 
other  Lords  endorsed  this  view,  namely,  that  no  suit  will 
lie  to  compel  a  party  to  fulfil  an  agreement  to  advance  money. 
This  decision  is  in  entire  accord  with  the  view  which 
we  expressed  at  an  early  stage  of  the  hearing  and  carrying 
the  weight  which  it  necessarily  does,  must  conclude  this 
appeal.  The  mortgagees  were  never  in  a  position  to  enforce 
specific  performance  of  the  agreement  of  the  mortgagees 
to  advance  the  full  sum  agreed  to  be  lent  by  them.  The 
unpaid  portion  of  the  loan  did  not  constitute  a  debt  due  by 
them  to  the  mortgagors  such  as  could  be  attached  under  the 
Code  of  Civil  Procedure.  It  may  be  that  the  mortgagors 
have  some  ground  of  complaint  against  the  mortgagees,  and 
they  may  be  in  a  position  to  obtain  damages  for  the  breach 
by  the  mortgagees  of  their  contract,  but  this  matter  is  not 
before  us,  and  we  express  no  opinion  upon  it.  We  merely 
hold  that  the  plaintiff  has  no  cause  of  action  against  the 
mortgagees.  We  allow  the  appeal,  set  aside  the  decree  of 
the  court  below,  and  dismiss  the  plaintiff^s  suit  with  costs  in 
both  courts. 
S.  C.  C. 

Appeal  dismissed. 
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BACHAX  SINGH 

versus 
KARAN  SINGH.* 

Agra  Tenancy  Act  (II  of  iQOi),  section  201 — shall  presume^ tneaning 
of— Presumption  conclusive. 

The  object  of  section  201  of  the  Agra  Tenancy  Act  is  that  when 
the  name  of  the  plaintiff  is  recorded  in  the  revenue  papers,  the  court 
is  bound  to  presume  that  he  has  the  right  to  sue,  and  the  entry  of  his 
name  should  be  regarded  as  sufficient  proof,  and  the  court  should 
not  go  behind  it  in  order  to  determine  the  question  of  the  plaintiffs 
proprietary  title,  the  remedy  of  the  defendant  being  a  civil  suit. 
The  words  "  shall  presume  "  in  section  201  of  the  Agra  Tenancy 
Act  do  not  have  the  same  meaning  which  are  given  to  them  under 
the  Evidence  Act  but  the  presumption  raised  by  them  is  a  conclu- 
sive presumption  so  far  as  the  Revenue  Courts  are  concerned. 

Second  Appeal  against  the  decree  of  H.  W.  Lyie  Esq., 
District  Judge  of  Farrukhabad,  confirming  a  decree  of  Mun- 
shi  Avadh    Behari  Lai,  Assistant  Collector,  first  class. 

Suit  for  profits. 

The  facts  are  as  follows  : — 

The  plaintiff  Karan  Singh  was  the  mortgagee  of  a  certain 
share  in  a  village  and  his  name  was  recorded  in  the  village 
papers  as  such  mortgagee.  The  defendant  Bachan  Singh  was 
the  lambardar  of  the  village.  The  plaintifl  sued  the  defendant 
to  recover  his  share  of  the  profits  for  1309,  13 10  and  131 1 
FaslL  The  defence,  inter  alta^  was  that  the  plaintiff  was  not, 
and  had  not  been  for  more  than  12  years  before  suit  in  pos- 
session of  the  share  in  dispute,  and  that  the  defendant  was 
in  adverse  proprietary  possession.  The  court  of  first  instance 
decreed  the  claim.  The  District  Judge  dismissed  the  appeal. 
His  judgment  ran  as  follows  :^ 

I  think  this  appeal  must  fail  on  a  preliminary  point.  The  plaintiff 
sues  for  profits.  The  patwari  alleges  and  it  is  not  denied  that  the 
plaintiff  is  entered  in  the  khewat  as  mortgagee  of  2>^  biswas,  but  his  right 
to  sue  for  profits  is  contended  that  the  defendant  is  in  adverse  possession 
that  the  plaintiffs  mortgagee  rights  have  been  merged  in  full  proprietary 
rights  etc,  etc. 

*  S.  A  No.  1 100  of  1905. 
65 
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Civil.  In  my  opinion,  these  are  not  questions  for  a  Revenue  Court  to  decide 

in  a  suit  for  profits. 

Section  201  (3)  of  the  Tenancy  Act  runs  as  follows  :— "  If  the  plaintiff 
Bachan  Singh     jg  recorded  as  having  such  proprietary  right,  the  court  shall  presume  that 
Karan  Singh.      ^^  ^^^  ^^     ^"^  nothing  in   this  sub-section  shall   affect  the  right  of  any 
person  to  establish  by  right  in  the  civil  court  that  the  plaintiff  has  not  such 
proprietary  right"     In  appeal  it  has   been  strongly  contended  that  the 
words  "  shall  presume"  in  the  Tenancy  Act  bear  the  same  meaning  as  they 
do  in  section  4  of  the  Evidence  Act     I  do  not  agree  with  this  view.    In  my 
opinion  what  is  meant  by  Section  20!  (3)  is  that  the  entry  of  the  plaintiffs 
name  in  the  Revenue  papers  is  conclusive  proof  of  his  ownership  so  far  as 
Revenue  Courts  deciding  profits  cases  are  concerned  but  that  this  will  not 
prevent  the  unsuccessful  party  bringing  a  suit  in  the  civil  court  to  contest 
the  plaintiffs  title.     If  the  words  "  shall  presume  "  bear  the  same  meaning 
as  they  do  in  the   Evidence  Act,  these  words  could  simply  mean  that  the 
Court  is  to  follow  the  entry  in  the  Revenue  papers  until  that  entry  is  proved 
to  be  wrong.     If  this  were  so,  I  can  not  see  the  object  of  providing  that  the 
defendant  may  sue  in  the  Civil  Court  to  establish  the  plaintiffs  want  of 
title.     If  this  were  the  correct  interpretation   suits  for  profits  would  be 
exactly  the  same  as  other  suits  under  the  Act     If  questions  of  title  arise 
they  would  be  dealt  with  under  section    199  as  is  provided  by  the  first 
part  of  section  201.     Reading  the  whole  section  together,  I  am  decidedly 
of  opinion  that  the  meaning  of  the   section  is  that  where  the  plaintiffs 
name  is  recorded  in  the  village  papers,  the  Revenue  Court  when  deciding 
a  case  for  profits  is  bound  to  accept  that  entry,  and  that  the  defendant's 
remedy  is  by  separate  suit  in  the  Civil  Court     The  Tenancy  and  Revenue 
Acts  were  passed  about  the  same  time  and  the  meaning  of  the  expres- 
sions used  in  both  Acts  are   presumably  the  same.     In  the  latter  Act, 
section   44  lays   down   that  all  entries  in  the  annual  register  skull  be 
presumed  to  be  correct  until  the  contrary  is  proved.     Again  section  57 
provides  that  all  entries  in   the  Record  of  rights  shall  be  presumed  to 
be  correct  until  the  contrary  is  proved.     Now  if  the  words  "shall  be  pre- 
sumed" bear  the  same  meaning  as  they  do  in  the  section  4  of  the   Evi- 
dence Act,   the  addition  of  the  words  "until  the  contrary  is  proved"  is 
wholly  superfluous.     In  my  opinion,  the  fact  that  plaintiff  is  entered  in 
the  village  papers  is   sufficient  to  give  him  a  right  to  sue  for  profits.     If 
the  defendant  wishes  to  deny  his  title  on  the  ground  of  adverse  posses- 
sion or  on  any  other  ground  he  must  go  to  the  Civil  Court 

I  therefore  dismiss  the  appeal.     The  appellant  will  pay  the  respond- 
ents costs. 

Defendant  appealed. 

Surendra  Nath  Sen,  for  the  appellant,  submitted  that  the 
expression  *  shall  presume'  had  not  been  introduced  for  the 
first  time  in  the  Indian  Statute  Book  in  1901  ;  that  it  had  ob- 
tained currency  ever  since  the  Evidence  Act  of  1872  and  that 
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the  legal  meaning  assigned  to  it  in  the  Evidence  Act  had  been 
uniformly  and  consistently  accepted.  Apart  from  the  defini- 
tion given  in  the  said  Act,  following  the  natural  and  gramma- 
tical meaning  of  the  phrase,  it  could  not  be  made  to  signify 
anything  higher  than  a  rebuttable  presumption.  The  framers 
of  the  Act  were  fully  cognisant  of  the  distinction  between  a 
prima  facie  presumption  as  expressed  by  *  shall  presume*  and 
an  irrebuttable  presumption ;  and  where  they  meant  a  presump- 
tion of  the  latter  description,  they  had  used  suitable  expres- 
sion as  in  section  8  of  the  Tenancy  Act.  It  is  true  that  in 
some  of  the  sections  of  the  Tenancy  Act  and  the  Land  Reve- 
nue Act,  the  words  'shall  presume*  were  coupled  with  the  words 
*  until  the  contrary  is  proved.*  But  from  this  to  conclude  that 
'shall  presume'  unqualified  by  the  other  words,  must  neces- 
sarily be  regarded  as  equivalent  to  conclusive  proof  was  stretch- 
ing the  argument  too  far ; — more  specially  in  view  of  the  fact, 
that  the  two  Acts  aforesaid  were  not  the  very  models  of  drafts- 
manship. If  in  every  case  in  which  plaintiflPs  name  happened 
to  be  recorded  in  the  khewat,  without  any  regard  to  the  fact 
that  the  plaintiff  had  no  subsisting  title,  the  court  decreed 
the  suit  for  profits,  serious  anomalies  would  arise  and 
in  many  cases  miscarriage  of  justice  would  ensue.  If  the 
plaintiff  without  any  title  obtained  a  decree  from  the  Revenue 
Court,  the  defendant's  remedy  was  merely  prospective.  He 
might  get  his  right  established  by  the  Civil  Court ;  bat  the  Civil 
Court  was  not  competent  to  avoid  the  decree  for  profits,  which 
the  plaintiff  without  any  right  obtained  from  the  Court  of 
Revenue.  The  declaration  of  his  right  by  the  Civil  Court 
would  not  prevent  the  execution  of  the  decree  for  profits. 
The  result  was  that  in  this  view  of  the  faw,  the  plaintiff  was 
invested  with  the  power  to  exact  sums  of  money  from  the 
defendant  without  any  right  and  the  defendant  had  no  remedy. 
This  interpretation  would  also  lead  to  the  inference,  that  in  a 
suit  for  profits,  the  courts  of  law  were  not  expected  to  exercise 
their  minds  judicially  in  the  trial  of  the  suit  but  that  they  were 
bound  almost  mechanically  to  follow  the  entry  in  the  revenue 
record  in  the  teeth  of  opposing  facts.  Then  again  cases  were 
conceivable  in  which  the  court  might  discard  the  entry  in  the 
Revenue  papers.  As  for  instance  when  the  plaintiff  suing  ior 
profits  was  not  a  recorded   co-sharer,  the  name  of  a  widow 
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having  been  recorded  in  the  papers  and  who  did  not  oppose  the 
suit,  but  that  the  suit  was  resisted  by  another  defendant  on  the 
ground  that  the  plaintiff  had  no  title  to  the  property,  the 
person  entitled  being  the  widow.  Here  there  was  no  bar  to 
the  Revenue  Court  trying  the  question  of  title  and  ignoring 
the  entry  in  the  revenue  records.  It  might  be  further  pointed 
out  that  if  the  appellant's  contention  was  accepted,  it  would 
not  necessarily  lead  to  multiplicity  of  suits,  the  right  of  suit 
having  been  given  to  the  unsuccessful  defendant  and  not  to 
plaintiffs  and  defendants  promiscuously.  It  could  not  be  said 
that  the  plaintiff  was  prejudiced  by  this  distinction  in  favour 
of  the  defendant,  for  he  reaped  the  full  benefit  of  the  entr>''  in 
the  revenue  papers  by  the  onus  being  cast  on  the  defendant. 
He  relied  on 

Dil  Kunwat  v.  Udai  Ram  [1906]  I.  L.  R-,  29  AIL,  148. 

Dhanka  v.  Umrao  Singh  [1907]  A.  W.  N.  43. 

Dkanka  v.  Umrao  5/«^//[i9o6]  I.  L.  R.,  29  AIL,  158. 

Banwari  Lai  v.  NiacUir  [1906]  I.  L.  R.,  30  AIL,  58. 
and  commented  on  the  unreported  cases 

F.  A.  F.  O.,  ^o  of  1904  decided  on  22-5-05. 
S.  A.,  152  of  1907  decided  on  21-5-08. 
and  the  dissenttent  judgment  of  the   Hon'ble  Mr.  JUSTICE 
Richards,  in  Dhanka  v.  Umrao  Singh. 

Gulzan  Lai,  for  the  respondent,  was  not  called  upon  to 
reply. 

The  following  judgments  were  delivered. 
Banerji,  J. — This  appeal  arises  in  a  suit  for  profits 
brought  against  the  lambardar  by  the  mortgagee  of  a  recorded 
co-sharer.  The  name  of  the  plaintiff  is  also  recorded  in  the 
revenue  papers.  The  claim  was  resisted  on  the  ground  that 
the  plaintiff  had  no  proprietary  right  and  that  the  defendant 
was  in  adverse  proprietary  possession.  The  court  of  first  in- 
stance decreed  the  claim  in  part  and  this  decree  has  been 
affirmed  by  the  lower  appellate  court.  The  learned  Judge 
was  of  opinion  that  having  regard  to  section  201,  sub-section 
(3),  of  the  Agra  Tenancy  Act,  the  Court  could  not  go  be- 
hind the  entry  in  the  revenue  record,  and  was  not  competent 
to  try  the  question  of  proprietary  right  raised  on  behalf  of  the 
defendant.  The  correctness  of  this  decision  is  impugned  in 
this  appeah  Section  201  of  the  Agra  Tenancy  Act  provides 
for  suits  for  profits  brought  by  two  descriptions   of  plaintifis  : 


Digitized  by 


Google 


VOL.  v.] 


HIGH  COURT. 


499 


(i)  those  whose  names  are  not  recorded  as  having  the  proprie- 
tary right  entitling  them  to  bring  the  suit,  and  (2)  those  whose 
names  are  so  recorded.  As  regards  the  first  class  of  persons, 
the  section  provides  that  the  court  shall  proceed  in  the  manner 
directed  in  section  199,  that  is  to  say,  it  may  either  require 
the  plaintiff  to  institute  a  suit  in  the  Civil  Court  to  establish 
his  right,  or  it  may  determine  the  question  of  title  itself,  con- 
stituting itself  for  that  purpose  a  Civil  Court,  the  defeated  party 
having  a  right  of  appeal  to  the  District  Judge  or  the  High 
Court  as  the  case  may  be.  In  the  case  of  a  plaintiff"  whose 
name  is  recorded,  the  section  provides  that  the  court  shall 
presume  that  he  has  such  right.  But  it  further  provides  that 
in  such  a  case  a  suit  may  be  brought  in  the  Civil  Court  to 
establish  that  the  plaintiff  has  not  such  proprietary  right.  It 
is  thus  clear  from  the  proviso  that  if  the  plaintiff  is  a  person 
whose  name  is  recorded  in  the  revenue  papers,  it  is  for  the 
defendant  to  bring  a  suit  in  the  Civil  Court  to  have  it  establish- 
ed that  the  plaintiff  has  no  such  right.  It  seems  to  me  that 
the  object  of  the  section  is  that  when  the  name  of  the  plaintiff 
is  recorded  in  the  revenue  papers,  the  court  is  bound  1 3  pre- 
sume that  he  has  the  right  to  sue,  and  the  entry  of  his  name 
should  be  regarde  i  as  sufficient  proof  and  the  court  should 
not  go  behind  it  in  order  to  determine  the  question  of  the 
plaintiff's  proprietary  title,  the  remedy  of  the  defendant  being 
a  civil  suit.  If  the  defendant  can  disprove  the  plaintiff^s  title 
in  the  Revenue  Court  and  that  court  can  try  the  question  of 
title,  the  proviso  is  superfluous.  Under  sections  44  and  57  of 
the  Land  Revenue  Act  (No.  Ill  of  1901),  an  entry  in  the  reve- 
nue registers  and  in  the  record  of  rights  is  prima /aae  evidence 
of  what  it  records,  and  any  one  disputing  it  has  the  right  to 
sue  in  the  civil  court  to  establish  his  right.  Those  sections 
would  give  to  the  defendant  all  the  remedy  that  he  might  be 
entitled  to,  and  therefore  the  whole  of  clause  (3),  incluiling  the 
proviso,  would  be  unnecessary  and  superfluous.  Any  other 
view  would  lead  to  anomalies.  If  the  plaintiff's  name  is  not 
recorded,  the  Revenue  Court  has  the  option  of  not  tr)ing  the 
question  of  title,  and  may  refer  the  plaintiff  to  the  Civil  Court. 
But  according  to  the  contention  of  the  appellant,  if  the  name 
of  the  plaintiff  is  recorded,  the  Revenue  Court  has  no  option, 
but    must   try  the  question  of  title.     Again,  if  the  decision  of 
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that  question  by  the  Revenue  Court  is  adverse  to  the  plaintiff, 
he  has  under  the  proviso,  no  right   of  suit  in  the  Civil  Court 
So   that   the  defendant  has  two  remedies  open  to  him  whilst 
the   plaintiff  has  only  one.     Surely  that  could  not  have  been 
the  intention  of  Legislature.     It  is  contended  that  the   words 
*  shall  presume'  in  section  201,  sub-section  (3),  must   be   read 
as  having  the  same  meaning  which  is  given  to  those  words  in 
the  Evidence  Act.    In  my  judgment  that  was  not  the  intention 
of  the   Legislature,  because  we  find  that  in  the  Tenancy  Act 
and  in  the  cognate  Act  No.  Ill  of  1901  where  the  Legislature 
intends   any  entry  to   be //-/w^?yj?a^  evidence  of  what  it  re- 
cords, it  uses  the  words  "  until  the  contrary  is  proved.**    I  may 
refer  to  section  108,  sub-section  (2)  of  the  Tenancy  Act,  and 
sections  44,   57  and  48  of  the  Land  Revenue  Act.     It  is  true 
that  in  section  9  of  the  Tenancy  Act,  it  is  provided   that   cer- 
tain entries  shall  be  conclusive  proof  of  a  person  being  a  par- 
manent  tenure  holder  or  a  fixed  rate  tenant  or  not  as  the  case 
may  be,  but  it  must  be  borne  in  mind  that  the  two  Acts  were 
not  drawn  up  with  as  much  care  and  precision  as  they  should 
have  been.     Furthermore,  it  seems  to  me  that  in  section  201, 
sub-section  (3),  it  could  not  be  declared  that  the  record  of  the 
plaintiff's  name  should  for  all  purposes  be  conclusive  proof  of 
the  plaintiff^s  title,  because  the  proviso  to  that  very  section  en- 
ables the  defendant  to  bring  a  .suit  in  the  Civil  Court  to  have 
the  question  of  title  tried,  and  the  correctness  of  the  entry  tested. 
Therefore   when    in   sub-section   (3)  the  Legislature  provided 
that  if  the  plaintiff  is  recorded  as  having  the  right,  the  Court 
should  presume  that  he  has  it  and  should  leave  it  to  the  defend- 
ant to  have  the  question  of  title  tried  in  a  Civil  Court,  the  object 
of  the  Legislature  was  clearly  to  declare  that  for  the  purposes 
of  the  suit  in  the  Revenue  Court,  the  entry  should  be  regarded 
as  sufficient  proof,   and  the   court   should   not   go   behind   it. 
That  such  was  the  intention  would  be  abundantly  manifest  if 
it  were  permissible  to  us  to  refer  to  the   report   of  the   Select 
Committee  on  the  Bill  which  afterwards  became  Act    No.   II 
of  1901.     Apart,  however,  from  this,  the  whole  context  of  the 
section  and  the  policy  of  the  Act  lead,  in  my  opinion,  to  only 
one   conclusion,   namely,  that  the  Revenue  Court  should  not 
go  behind  the  entry.     In  the  case  of  the  person   whose   name 
is   not  recorded,   the    Act    provides    that  the  question  of  his 
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title  should  be  tried  by  only  one  court,  namely,  either  by  the 
Civil  Court  or  the  Revenue  Court,  which  may  constitute  itself 
a  Civil   Court     I  fail    to    see   why  in  the  case  of  a  plaintiff, 
whose  name  is  recorded  two  remedies  should  have  been  given 
to   his   opponent,    namely,  a  remedy  of  trial  by  the  Revenue 
Court  and  a  suit  in  the  Civil  Court.     In  the  suit  in  the   Civil 
Court,  the  decision  in  the  Revenue   Court   will   be  nugatory 
and   of  no   value.     Such  certainly  could   not  have  been  the 
intention   of   the    Legislature.     The  view  I  have   expressed 
above  was  held  by  my  brother   Richards   arvl  myself  in  the 
cdiSQ  oi  Niaz  Alt  Khan  v.   Govind Ram  {^)   decided   on  the 
22nd   of  May,    1905.     The   same    view   was  taken   by    my 
brother  Richards  in  his  dissentient   judgment  in  the  case  of 
Dhanka  v.    Umrao    Singh  (')  and   recently  by  Mr.  Justice 
Karamat   Husain    in  Hat  Prasad  v.  Muhammad  Baqar  (^). 
The   opposite   view    was  held  by  Mr.  Justice  Knox   in  Dil 
Kunwar   v.    Udai   Ram   (*),  and   also   in  his    judgment   in 
Dhanka   v.     Umtao  Singh.     In  the   same  case   it   was  held 
in  appeal   under   the    Letters    Patent  (*)   that  the  presump- 
tion enjoined  by  section  201  is  not  conclusive,  but  may  be  re- 
butted by  evidence   offered  to  the  contrary.  With   great   res- 
pect, I  am  unable  to  agree  with  the  decisions  in  the  cases   in 
which  the  contrary  has  been  held.  It  appears   to  me  that  in 
those  cases  the  considerations  to  which  I  have  referred  above 
were  not  given  due  weight.  In  the  case  last  mentioned,  there  is 
no  reference  to  the  proviso  to  section  201  on  which   the   deci- 
sion of  the  question  entirely  depends.     We  have  been  refer- 
red to  the  case  of  Banwari  Lai  v.  Niadar  (*)  to  which  I    was 
a  party.     In  that  case  the  District  Judge  had  held  that  it  was 
for  the  plaintiffs  to  show  that  they  and  their  predecessors-in- 
title  had  within  12  years  collected  the  profits.  From  this  view 
we  dissented,  and  we  pointed  out  the  provisions  of  section  201. 
No  doubt  in  the  judgment  the  following  words  occur: — "it 
was  for  the  defendant  to  rebut  the  presumption  the  law  raised 
in  the  plaintiffs  favour."     As  regards  this,  I  may  observe  that 
the  question  whether  the  presumption  under  section  201    was 

(i)  F.  A.  F.  O.  70  of  1904.  (2)  [1907]  A.  W.  N.  43. 

(3)  S.  A.  152  of  1907  decided  on  the  21st  of  April,  1908. 

(4)  [1906]  I.  L.  R.,  29  All,  148.        (5)  [1906]  I.  L.  R.,  30  All.,  58. 

(6)  [1906]!.  L.  R.,  29  All,  158. 
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a  rebuttable  presumption  or  not,  was  not  discussed  and  this 
observation  was  only  an  obiter  dictum.  However,  on  full  con- 
sideration I  think  it  was  erroneous.  In  my  judgment  the 
conclusion  at  which  the  court  below  arrived  is  right.  I 
would  accordingly  dismiss  the  appeal  with  costs. 

Richards,  J. — The  learned  District  Judge  dismissed  the 
appeal  in  the  court  below  on  the  ground  that  on  the  true 
construction  of  section  201,  sub- section  (3),  of  the  Agra 
Tenancy  Act,  the  plaintiff  being  recorded  as  having  proprie- 
tary title  was  entitled  to  a  decree.  I  entirely  agree  with  the 
decision  and  reasons  given  by  the  learned  District  Judge.  A 
difficulty,  however,  arises  by  reason  of  the  fact  that  a  contrary 
view  was  taken  by  a  Bench  of  this  Court  in  the  case  of 
Dhanka  v.  Umrao  Singh  (J).  My  learned  colleague  has  refer- 
red to  the  various  cases  in  which  the  construction  of  section 
201  of  the  Act  has  been  considered,  and  it  seems  to  me  that 
we  are  entitled,  having  regard  to  the  conflict  of  authority, 
to  consider  the  provisions  of  the  section  without  feeling 
bound  by  any  previous  decisions.  The  case  of  Dhanka  v. 
Umrao  Singh  was  heard  in  the  first  instance  by  Knox,  J.  and 
myself  In  the  course  of  my  judgment,  I  give  at  some  length 
my  reasons  for  holding  that  under  the  provisions  of  sub-sec- 
tion (3)  of  section  201,  a  Revenue  Court  could  not  go  behind 
the  entry  in  the  khewat  recording  the  plaintiff^s  proprietary 
title.  The  judgment  is  reported  in  the  Weekly  Notes,  1907, 
p.  43.  I  endeavoured  to  point  out  that  if  the  Legislature 
intended  that  the  entry  should  merely  raise  a  prima  facie 
case  in  favour  of  the  plaintiff,  the  whole  sub-section  was  quite 
meaningless  and  superfluous.  Sections  44  and  57  of  the  Reve- 
nue Act  had  already  made  entries  of  this  nature  prima  facie 
evidence,  and  it  was  therefore  entirely  unnecessary  to  re-enact 
in  section  201  of  the  Tenancy  Act  what  was  already  abun- 
dantly provided  for  by  a  general  section  of  the  Revenue  Act. 
I  also  pointed  out  how  inconvenient  such  a  construction  would 
be  having  regard  to  the  proviso  to  sub-section  (3).  I  would, 
however,  here  like  to  correct  an  error  in  my  judgment  in  the 
case.  At  p,  44  of  the  Report,  the  following  passage, occurs : — 
"  To  hold  otherwise  necessarily  involves  the  almost  absurd 
result  that  the  Revenue  Court  can  decide  the  question  of  title 
(7)  [1906]!.  L.  R.,  30AII.,  58. 
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against  the  plaintiff,  and  that  notwithstanding  such  decision 
the  same  plaintiff  can  at  once  go  to  the  Civil  Court  to  try  the 
same  question  over  again."  The  word  *  defendant  *  should 
be  substituted  for  the  word  *  plaintiff*  because  it  is  quite  clear 
that  it  is  only  the  defendant  who  is  entitled  to  go  to  the  Civil 
Court  and  ask  for  a  declaration  that  the  plaintiff  has  no 
title.  It  seems  to  me  that  the  very  fact  that  it  is  the  defend- 
ant and  not  the  plaintiff  who  is  entitled  under  the  proviso  to 
go  to  the  Civil  Court  is  the  strongest  possible  argument  in 
favour  of  the  construction  given  to  the  section  by  the  learned 
District  Judge.  As  pointed  out  by  my  learned  colleague  in  the 
course  of  the  judgment,  he  has  just  delivered,  if  the  construc- 
tion contended  for  by  the  appellant  is  to  be  given  to  the  sub- 
section, the  defendant  is  entitled  to  a  complete  trial  of  the 
question  of  title  in  the  Revenue  Court,  and  if  the  decision  be 
against  him  he  can  have  the  same  question  retried  in  the 
Civil  Court.  Why  is  a  plaintiff  whose  title  is  recorded  not 
given  the  same  right  of  going  to  the  Civil  Court  ?  The  answer 
is,  I  think,  because,  his  title  being  recorded,  the  Revenue 
Court  cannot  decide  the  question  of  title  against  him,  and  he 
has  therefore  no  necessity  to  go  to  the  Civil  Court.  I  have 
not  at  all  lost  sight  of  the  fact  that  the  view  that  I  take  did  not 
find  favour  with  the  Bench  before  whom  the  case  of  Dhanka 
V.  Umrao  Sin^h  came  in  a  Letters  Patent  Appeal.  I  have 
therefore  reconsidered  my  judgment,  and  I  have  also  very 
carefully  considered  the  judgment  of  the  Court  hearing  the 
appeal.  It  seems  to  me  that  the  proviso  to  sub-section  (3) 
altogether  escaped  the  notice  of  the  Court.  None  of  the 
reasons  I  gave  for  arriving  at  the  conclusion  at  which  I  did 
arrive  are  dealt  with  in  the  judgment  of  the  Court.  The 
learned  Judges  ask: — "  Is  there  any  grave  reason  for  interpret- 
ing the  words  *  shall  presume'  as  equivalent  to  the  words  *  shall 
conclusively  presume.*  I  think  that  there  are  grave  reasons 
for  holding  that  a  Revenue  Court,  in  suits  instituted  under 
the  provisions  of  Chapter  XI  of  the  Act,  should  not  go  behind 
the  record  of  the  proprietary  title  o\  the  plaintiff.  The  clear 
intention  of  the  section  itself  is  one  reason  which  would  be 
defeated  by  any  other  construction.  The  section  provides 
the  course  the  Court  is  to  adopt — (i)  in  the  case  of  a  plaintiff 
who   is  not   recorded,  and  (2)  in  the  case  of  a  plaintiff  who  is 
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recorded.  Sub-section  (3)  is  without  object  or  meaning  if  the 
Revenue  Court  is  to  go  behind  the  entry,  and  renders  two 
conflicting  decisions  possible.  The  learned  Judges  say: — 
"The  question  is  by  no  means  free  from  difficulty"  and  towards 
the  end  of  the  judgment  "t?«  the  whole,  we  see  no  reason  for 
giving  conclusiveness  to  a  presumption  where  the  Legislature 
has  not  in  express  terms  done  so."  It  seems  to  me  that  the 
learned  Judges  formed  no  very  strong  opinion  contrary  to 
the  opinion  that  we  took  in  the  case  of  Niaz  AH  Khin  v. 
Sahu  Gobmd  Ram,  and  which  we  still  hold  after  further 
consideration.  The  decision  seems  to  me  to  be  based  upon 
the  definition  of  the  words  '  shall  presume  '  in  the  Evidence 
Act.  There  is  no  similar  definition  in  the  Agra  Tenancy 
Act.  The  whole  object  of  section  201  of  the  latter  Act  and 
the  proviso  to  sub-section  (3)  clearly  show,  I  think,  that  the 
meaning  given  by  express  definition  in  the  Evidence  Act  to 
the  expression  *shall  presume*  cannot  be  given  to  the  same 
words  in  section  roi,  sub-section  (3)  of  the  Tenancy  Act.  A 
perusal  of  the  provisions  of  the  Revenue  Act  clearly  shows 
that  it  was  the  intention  of  the  Legislature  to  make  the 
records  in  the  revenue  registers  and  record  of  rights  as 
accurate  and  as  valuable  as  possible.  Elaborate  provisions 
are  made  for  their  preparation  and  correction,  and  it  certainly 
IS  not  unnatural  to  suppose  that  the  Legislature  intended  by 
sub-section,  (3)  that  in  a  Revenue  Court  these  records  should 
be  deemed  conclusive  in  certain  specified  suits,  namely,  in 
suits  instituted  under  the  provisions  of  Chapter  XI  of  the 
Act.  The  value  and  efficacy  of  these  records  will  be  much 
enhanced  if  pressure  is  brought  to  bear  on  persons  entitled 
to  proprietary  rights  to  have  such  rights  recorded.  In  section 
108,  sub-section  (2),  a  receipt  is  made  primd  facie  evidence 
of  an  acquittance  in  full  up  to  the  date  of  the  receipt.  The 
words  used  are  **  it  shall  be  presumed  until  the  contrary 
is  shown."  Here  we  have  an  instance  in  which  the  same 
words  in  the  same  Act  are  qualified  by  the  words  "  until  the 
contrary  is  shown."  Section  44  of  the  Land  Revenue  Act 
(passed  the  same  day  as  the  Tenancy  Act)  provides  that  the 
entries  in  the  Annual  Registers  "shall  be  presumed  to  be  true 
until  the  contrary  is  proved."  Section  57  provides  that  all 
entries  in  Records  of  Rights  "  shall  be  presumed    to  be   true 


Digitized  by 


Google 


VOL.  v.] 


HIGH  COURT. 


505 


until  the  contrary  is  shown."  It  cannot  be  said  that  where 
the  Legislature  intended  the  words  *  shall  presume*  to  create 
merely  z,primd  facie  presumption  it  never  said  so.  It  is  true 
that  the  expression  *  conclusive  proof  occurs  in  section  9. 
This  section,  however,  refers  to  all  courts  and  not  merely  to 
a  Revenue  Court. 

The  point  involved  is  one  of  great  importance  and  of 
frequent  occurrence.  After  full  consideration,  I  have  no  doubt 
but  that  the  decision  of  the  court  below  was  correct,  and  I 
also  would  dismiss  the  appeal  with  costs. 

Bv  THE  Court — The  appeal  is  dismissed  with  costs. 

S.  N.  S,  Appeal  dismissed. 
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KHEORAJ    AND    OTHERS 

versus, 

KING  EMPROR.* 

Criminal  Procedure  Code  {Act  V  of  i8gS)y  sections  2yi  (2),  342 —Accused 
pleading  guilty — Procedure  postponing  conviction  to  allow  confession 
to  be  cotisidered  against  co-accused — General  examination  of  the 
accused. 

When  an  accused  person  pleads  guilty,  the  court  should  record 
the  confession  and  forthwith  convict  him  thereon.  If  there  are  other 
persons  being  tried  with  him  for  the  same  offence,  the  court  should 
not  postpone  his  conviction  merely  for  the  purpose  of  allowing  the 
statements  he  may  have  made  to  be  considered  against  the  co- 
accused.  It  is  against  the  spirit  of  law  to  postpone  the  conviction 
so  thai  the  person  who  has  pleaded  guilty  may  technically  be  said 
to  be  tried  jointly  for  the  same  offence.  Queen  Empress  v.  Pattua, 
I.  L.  R.,  23  .'VII.,  53,  referred  to. 

The  general  examination  of  the  accused  provided  for  by  section 
342  can  be  made  only  for  the  purpose  of  enabling  the  accused  to 
explain  the  circumstances  appearing  against  him  in  evidence.  The 
court  should  not  ask  a  confessing  accused  "  who  were  with  you  in 
the  dacoity." 

Criminal  appeal  against  an  order  of  Lala  Baij  Nath, 
Additional  Sessions  Judge  of  Moradabad. 
The   appellants   were   not   represented. 
*  Cr.  Ap.  527  of  1908. 
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W.  K.  Porter^  Assistant  Government  Advocate,  for  the 
Crown. 

The  judgment  of  the  Court  was  delivered  by 

Richards,  J.— The  three  appellants  Kheoraj,  Ilahi  Baksh 
and  Thannu  or  Thanwa  have  all  been  convicted  under  section 
399  I.  P.  C,  and  sentenced  to  transportation  for  life.  On  the 
29th  of  January  last  a  large  band  of  dacoits  attacked  the  house 
of  one  Dinanath  Bania  of  Mauza  Badhaiti  Fazalpur.  The 
dacoity  was  a  most  lawless  and  audacious  one.  The  dacoits 
were  armed  with  lathis,  pistols,  revolvers,  daggers  and  knives. 
However  the  villagers  were  prepared  for  the  dacoits  and  attack- 
ed them  with  considerable  courage.  One  of  the  dacoits  was 
killed  by  his  own  friends  by  mistake.  The  villagers  managed 
to  secure  the  coips  which  no  doubt  largely  assisted  in  bring- 
ing the  criminals  to  justice.  One  of  the  villagers  was  badly 
wounded  and  afterwards  died.  Sixteen  persons  were  put  on 
their  trial  for  a  charge  of  having  taken  part  in  the  dacoity. 
Fourteen  were  convicted  and  all  sentenced  to  transportation 
for  life.  Two  only  of  the  persons  charged  were  acquitted.  Of 
these  persons  who  were  convicted  Kheoraj,  Ilahi  Baksh  and 
Thanwa  alone  have  appealed.  The  only  question  before  us  is 
whether  or  not  it  has  been  sufficiently  proved  that  each  of  the 
appellants  took  part  in  the  dacoity.  A  man  named  Girdhari 
Singh  turned  approver.  He  was  pardoned  and  examined  as 
a  witness.  Chidda  one  of  the  persons  who  was  convicted  was 
evidently  anxious  to  become  an  approver.  He  made  a  com- 
plete confession  of  his  own  guilt,  which  strange  to  say,  he 
adhered  to  even  in  the  Sessions  Court.  In  the  Sessions  Court  he 
pleaded  guilty.  It  was  pointed  out  to  him  that  the  confession 
would  not  save  him  from  punishment.  He  nevertheless  said 
that  he  was  in  the  dacoity.  Towards  the  e»^d  of  the  judgment 
the  learned  Judge  sa}'s  that  "  the  court  convicts  Chidda  on  his 
own  plea  of  guilty."  We  think  it  necessary  at  this  stage  to 
point  out  to  the  learned  Judge  an  error  in  his  conduct  of  the 
trial  of  the  case.  Notwithstanding  Chidda's  plea  of  guilty  he 
kept  him  in  the  dock  with  the  rest  of  the  accused.  He  "  con- 
sidered "  the  confession  of  Chidda  in  considering  the  question 
of  the  guilt  or  innocence  of  the  other  accused.  Furthermore 
at  the  conclusion  of  the  evidence  for  the  prosecution  he  put  the 
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following  question  to  Chidda  **  who  were  with  you  in  the 
dacoity."  Section  271  (cl.  2)  of  the  Code  of  Criminal  Procedure 
provides  that  if  the  accused  pleads  guilty  the  plea  shall  be 
recorded  and  he  w/?/  be  convicted  thereon.  It  often  happens 
that  when  an  accused  person  is  called  upon  to  plead  he  makes 
a  statement  which  may  hr  may  not  amount  to  a  plea  of  guilty 
and  it  is  frequently  very  proper  that  the  court  should  enter 
a  plea  of  not  guilty  and  proceed  with  the  evidence.  However 
if  there  are  a  number  of  other  persons  being  tried  at  the  same 
time  for  the  same  offence  the  court  certainly  ought  not  to 
postpone  the  conviction  of  the  accusevi  merely  for  the  purpose 
of  allowing  the  statements  he  may  have  made  to  be  considered 
against  the  co-accused.  We  think  that  if  the  court  was  pre- 
pared to  have  convicted  Chidda  on  his  plea  of  guilty  (suppos- 
ing he  had  been  tried  by  himself)  it  ought  to  have  at  once 
convicted  him.  Section  30  of  the  Evidence  Act  provides  that 
a  confession  made  by  one  person  can  be  considered  a^^ninst 
other  persons  who  are  being  tried  jointly  for  the  same  offence. 
In  our  judgment  where  an  accused  person  has  pleaded  guilty 
and  the  court  is  prepared  to  convict  on  that  plea  it  is  contrary 
to  the  spirit  of  the  law  to  postpone  the  conviction  so  that  the 
person  who  has  pleaded  guilty  may  technically  be  said  t  j  be 
tried  jointly  for  the  same  offence.  See  the  case  of  the  Q./een 
Empress  v.  Paltuwa{^).  Section  342  Criminal  Procedure  Code 
gives  power  to  the  Court  at  any  stage  of  the  trial  to  put 
questions,  to  the  accused  for  the  purpose  of  enabling  such 
accused  to  explain  any  circumstance  appearing  in  the  evidence 
against  him.  The  section  further  directs  at  the  close  of  the 
case  for  the  prosecution  to  question  the  accused  generally  on 
the  case.  But  the  general  examination  is  only  to  be  for  the 
purpose  of  enabling  the  accused  to  explain  in  the  circums- 
tances appearing  against  him  in  the  evidence.  The  question 
put  to  Chidda  namely  "  who  were  with  you  in  the  dacoity  " 
was  a  highly  improper  question  even  if  Chidda  had  never 
pleaded  guilty.  We  now  proceed  to  deal  with  the  case  of  each 
of  the  appellants,  discarding  the  confession  and  other  state 
ments  of  Chidda.  Thunwa  is  mentioned  by  Girdhari  the 
approver,  only  one  other  witness  identifies  him,  vh.  Suraj  Mai. 
Suraj  Mai  made  a  mistake  and    identified   a  man  as  having 

(I)    [1901]  1.  L.  R.  23  All.,  53. 
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taken  part  in  the  dacoity  who  could  not  have  been  there,  Thb 
mistake  was  a  mistake  made  by  several  of  the  other  witnesses 
and  is  perhaps  explained  by  the  fact  that  the  man  whom  he 
purported  to  identify  bore  a  striking  resemblance  to  one  of  the 
dacoits.  Thanwa  from  the  commencement  has  stated  that  he 
was  ill  at  the  time  the  dacoity  was  committed.  He  examines 
several  witnesses  to  support  his  allegation.  He  does  not  jay 
that  Girdhari  himself  bore  him  any  enmity,  but  he  says  that  a 
friend  of  Girdhari*s  namely  Roshan  Singh  instigated  Girdhari 
to  name  him.  We  think  there  is  some  doubt  as  to  the  guilt 
of  Thanwa.  Kheoraj  is  identified  by  the  approver  Girdhari. 
The  learned  Judge  says  that  he  was  identified  by  Dinanath 
and  Jiwa  Ram  in  jail  and  in  the  lower  Court  by  Dallu.  No  one 
identifies  him  except  Girdhari  in  the  Sessions  Court.  His  case 
is  that  Girdhari  bore  him  ill  will.  He  says  also  that  he  hati 
taken  two  accused  persons  from  Ganwan  to  the  po  lice  station 
at  Rajpura  on  the  day  the  offence  was  committed.  One 
witness  whom  he  calls  proves  that  he  did  bring  the  prisoners 
to  Rajpura  on  the  29th  of  January  and  that  he  left  the  same 
immediately  as  he  had  "  urgent  business."  It  appears  that 
the  scene  of  dacoity  is  ten  kos  from  Rajpura.  He  also  ex- 
amined a  witness  named  Nizam.  We  think  that  the  evidence 
in  the  sessions  court  is  insufficient  or  at  least  that  a  reason- 
able doubt  exists  in  the  case  of  Kheoraj  also.  Illahi  Bakhsh 
is  identified  by  a  number  of  witnesses  in  addition  to  the  in- 
former Girdhari.  Dinanath,  Dallu  Chhutan,  Fajji  and  Jiwaram, 
son  of  Kewal  all  identified  him.  We  think  that  the  case  was 
fully  proved  against  Illahi  Baksh.  We  allow  the  appeals  of 
Thanwa  and  Kheoraj  and  setting  aside  the  convictions  and 
sentences  in  their  case  we  acquit  them  of  the  charge  on  which 
they  were  tried  and  direct  that  they  be  released.  We  dismiss 
the  appeal  of  Illahi  Bakhsh  and  we  direct  that  a  copy  of  our 
judgment  be  sent  to  the  learned  Additional  Judge  of 
Moradabad. 

Order  modified. 
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MUSHARRAF  ALI 

vefsus 

SHAUKAT  ALI  and  others.* 

Mahomedan  Law^Pre-emptian—^Yi^^  VhdA^tt— Partner  in  the  immu- 
nities or  appendages — Nature  of  right — Common  servient  tenement 
between  property  of  vendee  and  property  in  dispute. 

Plaintiff  pre-emptor  and  defendant  No.  2,  vendor,  were  brothers. 
Defendant,  vendor  sold  to  defendant  No.  i  a  neighbour,  two  houses 
adjacent  to    each  other,   and   between   the  female  apartments  of 
which  and  the  house  of  the  plaintiff,  there  was  a   passage  for  the 
use  of  the  inmates.     Plaintiff  sued  for  pre-emption  as  neighbour  and 
s  hafi  khaleet.     The  defence  was  that  the  plaintiff  had  no  right  of 
pre-emption  in  preference  to  that  of  the  vendee  who  was  a  neighbour 
and  also  a  J^^<i/f^^^/f^/,  inasmuch  as  the  water  from  the  privy  of 
his  house  passed  through  the  land  of  a  third  person  over  which  land 
the  water  from  the  roof  and  Parnalas  of  the  houses  in  dispute  also  fell. 
Held^  that  under  the  Mahomedan  law,  the  right  of  the  defet\dant 
vendee  over  the  land  of  the  third  person  was  a  totally  different  right 
from  that  of  the  defendant  vendor  over  the  same  land.     The  defend- 
ant vendee   was  not  a  participator  in  any  sense  either  in  the  pro- 
perty sold  or  in  any  of  its  immunities  or  appendages. 
Second  Appeal  against  the  decree  of  C.  D.   Steel   Esq., 
District   Judge   of    Shahjahanpur,    confirming   a   decree   of 
Pandit  Kunwar  Bahadur,  Officiating  Subordinate  Judge. 

This  was  a  suit  for  the  possession  of  two  houses  by  right 
of  pre-emption  under  the  Mahomedan  Law.  The  circum- 
stances were  as  follows.  Sarfaraz  Ali  defendant  No.  2,  brother 
of  Shaukat  Ali,  the  plaintiff  pre-emptor  sold  two  hou.sesadjacent 
to  each  other  to  Musharraf  Ali,  defendant  No.  1.  who  was  a 
neighbour,  under  a  sale  deed,  dated  the  i6th  April,  1905.  The 
plaintiff  claimed  the  said  houses  by  right  of  pre-emption  under 
the  Mahomedan  Law  as  a  neighbour  and  a  shaft  khaleet 
alleging  that  his  house  adjoined  both  the  houses  sold,  and  that 
there  was  a  passage  connecting  the  plaintiffs  house  with  the 
female  apatrments  of  the  houses  sold  for  the  use  of  the  in- 
mates. He  claimed  to  have  made  the  necessary  demands 
duly.  Musharraf  Ali  raised  the  defence  that  he  was  also  a 
neighbour  and  shaft  khaleet  and  that  the  plaintiff  had  no  pre- 
ferential right  of  pre-emption  as  against  him.  It  appeared  that 
the  land  of  one  Salamat  Ali  separated  the  house  of  Musharraf 
Ali  from  the  premises  sold,  but  that  Musharraf  Ali  had  a 
♦  S.  A,  No.  665  of  1906. 
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right  to  discharge  water  from  his  privy  over  this  land  erf 
Salamat  AH  through  a  drain,  the  vendor  Sarfaxaz  Ali  also 
possessing  the  right  of  discharging  water  from  the  roof  and 
pamalas  of  the  premises  sold  on  to  the  same  land  of  Salamat 
Ali.  The  Court  of  first  instance,  the  Subordinate  Judge  of 
Shahjehanpur  decreed  the  claim.  The  Lower  Appellate  Court, 
the  District  Judge  of  Shahjahanpur,  confirmed  the  decree. 
The  vendee,  defendant  No.  2  appealed 

S,  Karamat  Husain,  for  the  appellant. 

Ghulam  Mujtaba  (with  him  SundarLal),  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Richards,  J. — This  was  a  suit  f<^r  pre-emption  uncfer   the 
Mahomedan    Law.     Sheikh    Shaukat    Ali,  plaintiff  respond- 
ent here  is  the  pre-emptor.     Musharraf  Ali,  defendant    appel- 
lant is  the  vent'ee  and  Sarfaraz  Ali  was  the  owner  and  vendor 
of  the  property  in  dispute.     The  facts  of  the  case  are  practi- 
cally undisputed.     The  plaintiff  is  a   near   neighbour   and   is 
clearly   entitled    under  the  Mahomedan  Law  to  pre-emption, 
unless  his  claim  is  displaced  in   favour   of  a   partner   in   the 
property  sold  or  a  partner  in  the  immunities  or  appendages  of 
the  property.     The  appellant  has  a  right  to   discharge   water 
from    his    privy   over   the  land  of  one  Salamat  Ali  through  a 
drain.     The  owner  of  the  property   in   respect   of  which   the 
claim  for  pre-emption  arises  has  also  a  right  to  discharge  water 
from  the  roof  or  pamalas  also  on  to  the  land  of  Salamat   Ali. 
The    right  of   Musharraf  Ali,  the  appellant,  over  the  land  of 
Salamat  Ali  is  a  totally  different  right  from  the  right  of  Sar- 
faraz Ali,  the  vendor.  It  appears  to  us  under  these  circumstances 
that  the  decision  of  the  court  below  was  quite  correct.     The 
defendant   Musharraf  Ali  was  not  a  participator  in  any  sense 
either  in   the   property  sold   or  in  any  of  its  immunities  or 
appendages.     He  was  not  a  sharer  or  participator  in  the   right 
to    discharge    the  water  from  the  pamalas  and  it   is  quite 
impossible  in  our  opinion  for  him  to  contend  that  the   mere 
fact  that  he  and  the  vendor  have  totally  different  rights  over 
the  land  of    Salamat   Ali,   a  third    person,   can    under  the 
Mahomedan  Law  give  him  any   pre-emptive  right  as  against 
the  plaintiff  in  respect  of  the  property ,t  he  subject-matter  of 
the  suit.     We   dismiss  the  appeal  with  costs,  which  in  this 
court  will  include  fees  on  the  higher  scale. 

J.  P.  Appeal  dismissed. 
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PARBATI 

versus 
RAM  PRASAD.* 
Possession— One  co- sharer— Joint  property— whether  adverse  possession. 
Exclusive  possession  of  a  co-owner  of  property  which  originally 
had  been  joint  does  not  per  se  amount  to  adverse  possession  as 
against  his  co-sharers.     Where  one  of  the  two  sisters  remained  in 
possession  of  the  father's  property  for  twenty-one  years  and  the 
other  did  not  "  participate  in  possession"  held,  that  that  only  did  not 
rnake  her  possession  adverse.     Sheikh  Asud  Aii  v.   Sheikh   Akbar 
AH,  I  C.  L.  R.,   364 ;  Baroda  Sundari  v.   Anrwda  Sundari,  3   C. 
W.  N.,  774,  referred  to. 

Second  appeal  from  the  decree  of  Louis  Stuart  Esq., 
District  Judge  of  Meerut,  reversing  the  decree  of  H.  David 
Esq.,  Subordinate  Judge. 

The  facts  of  the   case  are  that  one    Ram   Prasad  had   a 
daughter  Mt.  Parbati  from  his  first  wife,  and  Jai  Dai  another 
wife  and  her  daughter  Gomti.     On  the  death  of  Ram  Prasad 
Jai  Dai  succeeded  to  a  shop  left  by  him.     On  the  death  of 
Jai  Dai  both  the  sisters  became  the  owners  of  the  shop;  but 
as  the  plaintiff  was  living  with  her  husband  at  Bijnor,  she 
could  not  take  actual  and  physical  possession    of  the  shop 
On  the  death  of  Musammat  Gomti,  which  occurred  in  1904 
(Phalgun  i960).   Ram  Prasad  the  defendant  entered  into  pos- 
session of  the  shop.     The  plaintiff  brought  the  present  suit 
for  recovery  of  possession  of  the  shop.    The  suit   was  defended 
on  the  ground   of  adverse   possession.     The  court  of  first 
instance  decieed  the  claim.     On  appeal  by  the  defendant,  the 
District  Judge  dismissed  the  claimed  as  being  time  barred. 

The  plaintiff  appealed. 

Sundar  Lai,  for  the  appellant. 

The  possession  of  Musammat  Gomti  being  the  possession 
of  a  joint  owner,  it  was  not  adverse. 

Baroda  v.  Annoda,  [1898]  C.  W.  N.,  774. 
Sellam  v.  Chinnammal,  [1901]  I.  L.  R.,  24  Madi,  441, 
*  S.  A.  721  of  1907. 
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The  article  applicable  to  the  case  is  either  art  127  or 
article  144, 

Mahomed  Ishaq  Kkan,  for  the  respondent 

In  order  to  succeed  in  her  claim,  the  plaintiff  must  show 
that  she  was  in  possession  within  1 2  years  before  the  institu- 
tion of  the  suit  •  It  was  found  as  a  fact  that  she  was  never  in 
possession 

[Stanley,  C.  J. — But  the  possession  of  her  sister  was  the 
possession  of  the  plaintiff".  Sheikh  Asud  AH  Khan  v.  Sheikh 
Akbar  Ali  Khan  i^),] 

Sunday  Lai,  was  not  heard  in  reply. 
The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J. — We  cannot  determine  this  appeal  without 
having  a  finding  upon  an  issue  which  we  think  ought  to  have 
been  determined  by  the  learned  District  Judge.  The  only 
question  in  the  case  is  one  of  limitation.  Musammat  Parbati 
claims  to  be  entitled  to  a  house,  of  which  her  sister  Musam- 
mat Gomti  was  in  possession  for  upwards  of  twelve  years 
prior  to  her  death.  This  house  is  stated  to  have  been  the 
only  property  of  their  father  Ram  Prasad,  who  died  about 
30  years  ago,  leaving  a  widow  and  two  daughters.  On  his 
death,  his  widow  obtained  possession  and  upon  her  death  21 
years  ago,  Musammat  Gomti  took  possession  and  lived  in  the 
house  up  to  her  death  about  three  years  ago.  The  plaintiff" 
Musammat  Parbati  resided  with  her  husband  elsewhere.  It 
does  not  appear  that  Ram  Prasad  left  any  property  save 
and  except  the  house  in  dispute.  The  learned  District  Judge 
dismissed  the  plaintiff^s  suit  finding  that  on  the  death  of  the 
widow  of  Ram  Prasad,  Musammat  Gomti  "  alone  succeedcvl 
to  the  possession  of  the  shop.  I  find  on  the  facts  that 
Musammat  Parbati  has  never  at  any  time  participated  in  the 
possession  of  or  exercised  any  acts  of  proprietorship  over 
the  shop  in  question."  It  is  well  settled  law  that  exclusive 
possession  by  a  co-owner  of  property  which  originally  had 
been  admittedly  joint  does  not  per  se  amount  to  adverse  pos- 
session as  against  his  co-sharers.  This  certainly  is  the  case 
where  the  co-sharers  are  intimately  related,  as  the  parties 
here.  As  between  brothers  and  sisters  inter  se  the  fact  of 
(0    [1877]  I  C.  L.  R.,  364. 
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possession  by  one  does  not  necessarily  establish  that  the 
possession  is  adverse  possession.  If  the  learned  Judge  intend- 
ed to  find  that  the  possession  of  Musammat  Gomti  in  this 
case  was  adverse,  we  should  have  been  bound  by  that  finding 
but  we  do  not  think  that  he  did  arrive  at  this  finding.  He 
merely  held  that  Musammat  Gomti  was  in  possession  for 
upwards  of  12  years  and  that  during  the  12  years  her  sister 
did  not  in  any  way  interfere  with  such  possession.  We  would 
refer  to  the  rulings  in  the  cases  of  Sheikh  Asud  Alt  Khan  v. 
Sheikh  Akbar  AH  Khan  [}\  and  Baroaa  Sundati  Deby  v. 
Annoda  Sundari  Deby  (').  We  therefore  remand  the  follow- 
ing issue,  namely  : — 

Whether  there  has  been  sole  possession  for  upwards  of  1 2 
years  prior  to  the  suit  by  Musammat  Gomti  Kunwar  or  her 
husband  ;  and,  whether  such  sole  possession  has  been,  either 
from  the  nature  of  the  case,  or  from  some  acts  of  denial  of 
the  rights  of  the  plaintiff,  adverse  to  the  plaintiff".  The  Court 
will  take  such  relevant  evidence  as  the  parties  may  adduce. 
The  usual  10  days  will  be  allowed  for  filing  objections. 

[On  return  of  finding  to  the  effect  that  the  possession  of 
Musammat  Gomti  was  adverse,  the  appeal  was  dismissed  on 
25  July,  1908.] 


M.  L.  S. 
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DORI  LAL 

versus 

SARDAR  SINGH.* 

Agra  Tenancy^  Act  (II  of  igoi)  Local— section  Qs  clause  (d) — Declara- 
Hon  that  plaintiff  as  the  adopted  son  of  a  tenant  was  entitled  to  his 
tenancy — Declaration  of  tenancy-^Jurisdiction—  Civil  Court, 

One  D  applied  to  revenue  authorities  that  his  adoptive  father, 
I,  was  joint  in  cultivation  with  him  and  that  his  name  should  be 
recorded  in  respect  of  I's  occupancy  holding.  The  Collector  dis- 
missed the  application  on  the  ground  that  D  was  not  the  adopted 
son  of  I.  D  brought  this  suit  in  Civil  Court  for  a  declaration  that 
he  "  was  joint  in  cultivation  with  D  and  that  he  was  the  adopted 
son  of  Ishri  and  that  on  account  of  the  right  of  survivorship  and 
his  being  joint  in  cultivation  he  was  entitled  to  the  possession  of  the 
estate  of  Ishri  and  of  the  occupancy  holding."  Held^ikisX  the  nature 
of  the  suit  was  that  the  plaintiff  wanted  a  declaration  as  to  the 
class  of  tenancy  to  which  he  belonged  and  its  cognisance  by  the 
Civil  Court  was  barred  by  cl.  {b)  of  section  95  of  the  Agra 
Tenancy  Act. 

Second  Appeal  against  the  decree  of  D.  R.  Lyle,  Esq., 
District  Judge  of  Moradabad,  reversing  a  decree  of  Babu 
Kunwar  Sen,  Munsif  of  Chandausi. 

Suit  for  a  declaration. 

The  facts  appear  from  the  judgment. 

The  court  of  first  instance  decreed  the  claim  but  the 
lower  appellate  court  reversed  the  decree. 

Plaintiflf  appealed. 

Nehal  Chand  (for  /.  N.  Ckaudri),  for  the  appellant. 

Gokul  Prasad  (with  him  S.  C  Banerji),  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Knox,  J. — The  facts  out  of  which  this  appeal  arises 
are  shortly  as  follows :  Dori  Lai  the  plaintiff  was  the 
nephew  of  one  Ishri  deceased.  Ishri  was  the  occupancy 
tenant  of  the  defendant.  After  the  death  of  Ishri,  Dori 
made  an  application  to  the  revenue  authorities  that  he 
should  be  entered  as  the  occupancy  tenant.  This  applica- 
tion was  resisted  by  the  defendant. 

♦  S.  A.  No.  274  1907. 
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The  Assistant  Collector  allowed  the  entry  to  be  made.  The 
Collector  on  appeal  held  that  Dori  had  failed  to  prove  that 
he  was  the  adopted  son  of  Ishri  or  any  other  circumstances 
which  would  entitle  him  to  be  considered  the  occupancy 
tenant.  He  entered  Dori  Lai  as  tenant  at  will  simply 
upon  the  ground  that  he  found  that  he  was  in  possession. 
He  apparently  was  acting  according  to  the  provisions  of 
Section  40  of  Act  No.  HI  of  190 1,  which  provides  that  "  all 
disputes  regarding  entries  in  the  annual  registers  shall  be 
decided  on  the  basis  of  possession."  Unfortunately  the 
Collector  went  into  the  question  of  whether  or  not  Dori  Lai 
was  the  adopted  son  of  Ishri.  He  gave  most  cogent  reasons 
for  finding  that  he  was  not  the  adopted  son  and  instead  of 
allowing  the  matter  to  rest  there,  he  for  some  reason  invited 
him  to  go  to  the  Civil  Court  and  to  establish,  if  he  could,  the 
fact  of  his  adoption. 

The  plaintiff  then  instituted  the  present  suit  in  Ll.c  Civil 
Court.  He  asks  that  "  it  may  be  declared  and  established  that 
the  plaintiff  was  joint  in  cultivation  and  is  the  adopted  son 
of  Ishri  deceased  that  by  right  of  survivorship)  and  on 
account  of  being  joint  in  cultivation  he  is  entitled  to  posses- 
sion of  the  estate  of  Ishri  deceased  and  of  the  occupancy 
holding  in  the  village  of  Karauli  Rustompur.** 

The  lower  appellate  court  dismissed  the  suit  mainly  upon 
the  ground  that  such  suit  was  not  cognizable  in  a  Civil 
Court.  The  learned  Counsel  on  behalf  of  the  appellant  admits 
that  the  suit  is  only  cognizable  in  a  civil  court  so  far  as  he 
claims  to  have  it  declared  that  he  is  the  adopted  son  of  Ishri. 
He  has  to  admit  at  the  same  time  that  the  whole  object  of 
the  suit  is  that  he  may  claim  the  occupancy  holding  by  virtue 
of  the  finding  that  he  is  the  adopted  son  of  Ishri.  Section 
167  of  Act  No.  n  of  1901  provides  that  all  suits  and  appli- 
cations of  the  nature  specified  in  the  fourth  schedule  shall  be 
heard  and  determined  by  the  Revenue  Courts,  and,  except 
in  the  way  of  appeal  as  hereinafter  provided  no  court 
other  than  a  revenue  court  shall  take  cognizance  of  any 
dispute  or  matter  in  respect  of  which  any  such  suit  or  appli- 
cation might  be  brought  or  made.  Suits  brought  under  sec- 
tion 95  are  included  the   fourth  schedule.     This  section  pro- 
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vides  that  "at  any  time  during  the  continuance  of  a  tenanc}- 
either  the  land-holder  or  the  tenant  may  sue  for  a  declara- 
tion as  to  any  of  the  following  matters  " :  clause  {a)  the  name 
and  description  of  the  tenant  of  the  holding ;  clause  (^),  the 
class  to  which  the  tenant  belongs.  It  is  unnecessary  to 
quote  the  remainder  of  the  section. 

The  question  now  before  us  is  whether  thtf  suit  brought 
by  Dori  Lal  does  or  does  not  fall  within  clause  {b)  that  is  to 
say  is  he  or  is  he  not  seeking  for  a  declaration  as  to  the  class 
of  tenancy  to  which  he  belongs.  In  our  judgment  that  is 
strictly  the  nature  of  his  suit.  That  being  so  the  plaintif) 
ought  to  have  brought  this  suit  in  the  Revenue  Court  and  not 
in  the  Civil  Court.  We  accordingly  dismiss  the  ap[>eal  with 
costs  which  will  include  fees  on  the  higher  scale  in  this  Court 

Appeal  dismissed. 
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RANJIT  SINGH. 

versus 

BALDEO  SINGH  and  another.* 

.  Limitation  Act— {XV  of  18^7)  Arty  ij8—Date  of  confirmation  of  sale— 
Starting  of  limitation  for  execution. 

Section  316  of  the  Civil  Procedure  Code  provides  that  the  certificate 
of  sale  is  to  bear  the  date  of  the  confirmation  of  sale  and  it  n^ust  be 
deemed  to  have  been  granted  on  the  date  which  it  bears.  Although  the 
grant  of  a  certificate  is  a  necessary  preliminary  to  an  application  under 
section  318  such  an  application  will  be  barred  by  limitation  under  article 
178  of  the  Limitation  Act  if  not  made  within  three  years  of  the  date 
which  the  certificate  bears  that  is  the  date  of  the  confirmation  of  sale. 
.Dissenting  judgment  of  K  em  ball,  J.  in  Basapa  v.  Marya^  I.  L.  R.,  3 
Bom.,  433,  followed. 

Second  appeal  against  the  decree  of  H.  \V.  Lyle  Esq., 
District  Judge  of  Agra,  reversing  decree  of  Babu  Chhajju 
Mai,  Subordinate  Judge. 

Application  for  delivery  of  possession. 

The  material  facts  appear  from  the  judgment. 
♦  E.  S.  A.,  No.  985  of  1907. 
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Govind  Prasad,  for  the  appellant. 

Sundar  Lai,  (for  him  Sarat  Chandra  Chaudhrt)  for  the 
respondents. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J. — The  appellant   on  the   20th   of  November, 
1897,  purchased  certain  immoveable  property  in  execution  of 
his  own  decree   and  the   sale  was  confirmed   on   the   sth  of 
January,  1898.     The  appellant  took  no  steps  to  obtain  a  sale 
certificate  until  the  isth  of  September,  1905,  and  a  certificate 
was  granted  to  him  on  the  21st  of  March  1906.     On  the  3rd 
of  January,  1907,  he  applied  under  section  318  of  the  Code  of 
Civil  Procedure  to  be  put   in   possession   of  the   property 
which  he  had  bought  in  1897.     The  judgment-debtor  object- 
ed that   the  application   was    barred   by   limitation.      This 
objection  was   overruled  by  the  court  of  first  instance,  but 
on   appeal   was   sustained   by   the   learned    District   Judge. 
The  auction-purchaser  comes  here   in  second  appeal.     The 
only  plea  argued  before  us  was  that  the  application  was  not 
barred.     In    support   of  this   contention,   reliance  is  placed 
on  the  decisions   of  the  Bombay    High  Court   in   Basapav. 
Marya{^)  and  in  Kashi  Nath  Trimbak  Jos  hi  v.  Duming  Zuran 
(*).     These  decisions  undoubtedly  support  the  contention  of 
the  appellant.     But  with  all  deference  to  the  learned  Judges, 
who  decided  them,   we   donot   find   ourselves   in   agreement 
with  them.     We  concur  with  what  was  said  by  the  dissenting 
Judge  Kemball   in  the  earlier   of  the   two   cases.     It  is  no 
doubt  true  that  according   to  the  language  of  section  318  of 
the  Code,  an  application  under  that  section  can  not  be  made 
until  a  certificate  has  been  granted  under  section  316.     But 
section  316  provides   that  the   certificate  is  to   bear,  not  the 
date  on  which  it  is   actually  issued,  but  the  date  of  the  con- 
firmation  of  sale,    and  in  our  judgment   the  certificate  must 
be  deemed  to  have  been  granted  on  the  date  which  it  bears, 
just  as  a  decree  is   deemed  to  have  been  passed  not  on  the 
date  on  which  it  is  signed,  but  on  the  date  on  which  the 
judgment  was  pronounced.     We  are  of  opinion  that  although 
the  grant  of  a  certificate  is  a  necessary  preliminary  to  an 
application    under    section    318,    such   application   will   be 

(I)  [1879]  1-  1-  R»  3  Bom.,  433-        (2)  [1892]  I.  L.  R.,  I7  Bom.,  228. 
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barred  under  article  178  of  the  second  Schedule  to  the  Limita- 
tion Act,  if  not  made  within  three  years  of  the  date  on  which 
the  certificate  is  granted,  which  we  take  to  mean  the  date 
it  bears,  that  is  the  date  of  the  confirmation  of  sale.  If  the 
auction-purchaser  delays  for  upwards  of  three  years  in 
asking  for  the  certificate  to  which  he  is  entitled  he  does  so 
at  his  own  risk.  It  has  been  held  by  this  court,  See  Petition 
of  Kishan  Singh  (*)  that  there  is  no  limitation  for  an  applica- 
tion for  a  sale  certificate.  If  we  take  it  that  his  right  to  apply 
under  section  318  arises  not  from  the  date  which  the  certifi- 
cate bears  but  from  the  date  on  which  it  happens  to  be 
issued,  an  auction-purchaser  might  come  in  with  an  applica- 
tion under  section  318  twenty  years  after  the  date  when 
title  to  the  property  vested  in  him.  The  view  which  we 
take  now  is  supported  by  an  unreported  decision  of  our 
brother  Richards  in  Execution  Second  Appeal  No.  1401  of 
1907,  decided  on  the  12th  of  this  month.  For  the  reasons 
given  above  we  are  of  opinion  that  whatever  other  right  the 
appellant  may  have  to  enforce  his  title  to  the  property  which 
he  bought,  the  court  below  was  correct  in  holding  that  his 
application  under  section  318  is  barred.  The  result  is  that 
we  dismiss  the  appeal  with  costs,  including  fees  on  the  higher 
scale. 

Appeal  dismissed. 
(3)  [1883]  W.  N.,  262, 
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CHEDA  LAL  and  another 

versus 

GOBIND  RAM* 

IViily  construction  of~-K\xg\2i—^^  Money  ^^—Presumption  against 

partial  intestacy. 

In  the  absence  of  explanatory  context  a  word  such  as  *  money' 
should  be  construed  in  its  strict  sense,  but  terms  which  in  their  strict 
and  proper  signification  apply  to  a  particular  species  of  property 
may  be  held  to  embrace  the  general  personal  estate  of  a  testator 
where  the  latter  has  shown  a  clear  intention  to  make  a  complete 
disposition  of  his  property. 

The  Court  always  leans  against  so  construing  a  will  as  to  make 
a  testator  die  partially  intestate.  Where  therefore  it  appeared  that 
a  testator  did  not  intend  to  die  intestate  as  to  any  portion  of  his 
property  and  made  certain  dispositions  with  regard  to  "  my  money 
(rupia)  and  the  money  due  to  me  under  bonds  which  may  be 
realised,"  ^^///,  that  he  intended  the  word  *  money*  (rupia)  should 
be  synonymous  with  the  words  turka  (heritage)  and  jaidad  (estate) 
which  he  had  used  in  the  earlier  part  of  the  will.  Cadogan  v. 
PalajEfiy  L  R.,  25  Ch.  D.,  154,  referred  to. 

First  appeal  from  the  decree  of  Shaikh  Maula  Baksh, 
Officiating  Subordinate  Judge,  of  Bareilly,  decreeing  the 
suit  in  part. 

Suit  for  recovery  of  moveable  property. 
The  Subordinate  Judge,  decreed  it  partially. 
Defendants  appealed. 

The  will,  which  was  the  subject  of  construction  in  this 
appeal,  ran  as  follows: — "  I,  Bhawani  Prasad,  son  of  Ganga 
Prasad,  caste  Agarwal,  resident  of  Bareilly,  Mohalla  Sahuka- 
ra,  do  hereby  declare  that,  as  life  is  uncertain  in  this  tem- 
porary world,  especially  in  the  case  of  an  old  man  like  my- 
self, who  has  attained  the  full  measure  of  his  allotted  age, 
therefore,  with  a  view  of  adjusting  my  monetary  dealings, 
namely,  the  debts  due  to  me  under  bonds  and  decrees,  I 
make  this  arrangement  and  will: — So  long  as  I  live,  I  my- 
self will  be  the  sole  owner  of  the  debts  due  to  me,  and  I  have 
and  will  have  full  power  to  recover  and  make  arrangements 
*  F.  A.  1 10  of  1899. 
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for  the  recovery  of  the  debts.  My  nephews  (brother*s  sons) 
Ram  Chandarand  Dina  Nath,  sons  of  Gobind  Ram,  are  se- 
parate from  me,  they  have  always  been  troubling  me  and 
there  is  an  ill-feeling  between  them  and  me.  Although,  ac- 
cording to  Hindu  Law,  they  are  entitled  to  inherit  my  estate 
after  my  death,  yet  owing  to  this  ill-feeling  and  enmity 
between  us,  I  do  hereby  exclude  them  from  inheriting  my 
estate  for  the  above  reasons,  and  I  donot  wish  to  give  them 
a  single  shell  from  my  property.  Therefore  my  nephew 
(sister's  son)  Cheda  Lai,  son  of  Makund  Ram,  caste  Bakkal, 
and  Joti  Prasad,  son  of  Ganesh  Prasad  Brahmin,  residents 
of  Bareilly,  Mohalla  Sahukara,  who  are  very  fond  of  me  and 
I  am  pleased  with  them,  should,  after  my  death  have  all  my 
funeral  ceremonies  performed  with  my  money  and  also  with 
the  money  due  to  me  under  bonds  which  may  be  realised, 
and  after  my  funeral  ceremonies  they  should  (also)  have  my 
iarsi  and  chaubarsi  performed.  If  any  money  is  left  after 
having  the  above-mentioned  ceremonies  performed  it  may 
be  laid  out  on  some  religious  purpose  or  in  building  a 
thakurdwara  (temple)  by  which  my  soul  may  be  benefited 
and  which  is  proper  according  to  Hindu  Law.  But  my 
nephews  (brother's  sons)  aforesaid,  neither  have  nor  shall 
have  any  right  whatever  in  my  before-mentioned  property. 
I  will  have  a  right,  during  my  life-time  to  modify  this  will. 
Hence  I  have  executed  this  will  that  it  may  serve  as  evid- 
ence."    Here  follow  details  of  the  property. 

R,  Malcomson,  for  the  appellants. 

Baldev  Ram  Dave,  (for  Sundar  Lal\  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.J. — This  suit  was  instituted  by  Gobind  Ram, 
the  surviving  brother  of  one  Bhawani  Das,  who  died  on  the 
7th  September,  1 898,  to  recover  from  the  defendants  Cheda 
Lai  and  Joti  Prasad  certain  moveable  property  which  be- 
longed to  Bhawani  Das  at  his  death.  The  defendants  claim 
to  be  entitled  to  possession  of  the  property  in  question  under 
the  provisions  of  a  will  alleged  to  have  been  executed  by 
the  deceased  on  the  9th  of  March,  1888.  The  plaintiff  in 
his  plaint  alleged  that  this  will  was  a  fabricated  will,  and  he 
claims   the   property   as  the   surviving   member  of  a  joint 
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Hindu  family  consisting  of  Bhawani  and  himself.  The 
leamcvl  Subordinate. Judge  found  that  the  alleged  will  was 
a  genuine  will  but  he  held  that  upon  the  construction  of  it 
the  property  in  dispute  did  not  pass  to  the  defendants  but 
was  undisposed  of.  He  also  found  that  the  plaintiff  Gobind 
Ram  and  Bhawani  were  not  memberis  of  a  joint  family  but 
were  separate.  The  will  contains  the  following  provisions  : 
after  a  recital  that  his  nephews  Ram  Chandar  and  Dina 
Nath,  the  sons  of  Gobind  Ram,  were  separate  from  him,  that 
they  had  always  been  troubling  him  and  that  there  was  an 
ill-feeling  between  them  and  him,  and  a  recital  that  accord- 
ing to  HiiKlu  Law  these  nephews  would  inherit  his  estate 
after  his  death,  the  testator  thereby  excluded  them  from 
inheriting  his  estate  and  "  did  not  wish  to  give  them  a  single 
shell  from  his  property."  The  will  then  provides  that  the 
defendants,  the  testator's  nephew  (sister's  son),  Cheda  Lai, 
and  Joti  Prasad,  son  of  Ganesh  Prasad,  Brahmin  who  were 
fond  of  him  and  with  whom  he  was  pleased,  should  after  his 
death  have  all  his  funeral  ceremonies  performed  with  "  my 
money  and  also  with  money  due  to  me  under  bonds  which 
may  be  realised,  and  after  my  funeral  ceremonies  they  should 
also  have  my  barsi  and  rA^w^rtr^/  performed."  Then  fol- 
lows a  direction  that  "  if  any  money  is  left  after  the  perform- 
ance of  the  above-mentioned  ceremonies,  it  must  be  laid 
out  on  some  religious  purpose,  or  in  building  a  tkakur- 
dwara  (temple),  by  which  the  testator's  soul  may  be  bene- 
fited and  which  was  proper  according  to  Hindu  Law."  Then 
there  is  the  following  direction  :  "  But  my  nephews  afore- 
said (brother's  sons)  neither  have  nor  shall  have  any  right 
whatever  in  my  before-mentioned  property,"  which  reiterates 
the  determination  of  the  testator  to  exclude  these  nephews 
from  participating  in  his  estate.  Possession  of  all  the  move- 
able property  of  the  deceased  was  made  over  by  the  Collec- 
tor to  the  defendants  as  the  parties  entitled  to  it  under  the 
will  which  was  found  amongst  the  testator's  papers.  The 
plaintiff,  though  he  alleged  that  the  will  was  a  fabricated 
document  in  the  court  below,  before  us  on  appeal  does  not 
dispute  its  validity,  but  he  alleges  that  under  the  terms  6f 
the  will  only  money  in  the  restricted  signification  of  the  word 
passed  to   the   defendants   and   he  claims  the    rest   of  the 
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deceased's  property  consisting  of  articles  of  silver  and  gold, 
brass  and  other  metals,  wearing  apparel,  etc.,  as  his  heir. 
The  testator  appears  to  have  considered  that  the  plaintiff's 
sons  would  inherit  his  property  under  Hindu  I -aw.  He  may 
have  thought  that  his  brother  would  predecease  him.  On 
the  part  of  the  defendants  the  contention  is  that  the  will 
was  a  disposition  of  the  entire  property  of  the  deceased,  and 
that  they  are  the  universal  legatees  of  it  upon  the  trusts 
mentioned  in  the  document.  There  is  no  doubt  that  in  the 
absence  of  explanatory  context  a  word  such  as  **  money  " 
should  be  construed  in  its  strict  sense,  but  terms  which  in 
their  strict  and  proper  signification  apply  to  a  particular 
species  of  property,  as  in  this  case  rupta,  have  been  held  to 
embrace  the  general  personal  estate  of  a  testator.  The  word 
"  money,"  the  equivalent  of  rupia  {rupees),  is  often  used  in  a 
vague  sense  as  denoting  a  man's  personal  or  moveable  pro- 
perty and  it  has  been  so  interpreted  in  several  cases.  This 
has  been  done  in  cases  where  a  testator  has  shown  a  clear 
intention  to  make  a  complete  disposition  of  his  property 
an  intention  which  could  only  be  carried  out  by  giving  a 
wide  interpretation  to  the  word  *'  money."  We  have  been 
referred  to  an  authority  which  illustrates  this,  namely,  the 
case  oi  Cadogan  v.  Palagi  (*).  In  that  case,  the  testatrix 
who  was  possessed  of  cash,  securities,  lease-holds,  furniture 
and  effects,  by  her  will  gave  one  half  of  the  money  of 
which  she  was  possessed  to  her  sister  Honoria  Frances 
Cadogan  and  directed  that  the  remainder  should  be  divided 
equally  between  certain  other  sisters  and  after  them  to 
their  children.  It  was  held  that  in  construing  a  will  no 
absolute  technical  meaning  should  be  given  to  such  a 
word  as  "money";  the  meaning  of  which  must  depend 
upon  the  context,  if  any,  which  can  explain  it  and  upon 
such  surrounding  circumstances  as  the  Court  can  take 
into  consideration.  It  was,  in  determining  the  construc- 
tion, held  in  that  case  that  the  word  money  passed  all 
the  personal  estate.  Now  if  anything  is  clear  in  the  will 
before  us,  it  is  that  the  testator  did  not  intend  to  die  in- 
testate as  to  any  portion  of  his  property.  It  is  to  be  ob- 
served that  the  Court  always  leans  against  so  construing 
(i)  L.  R.,  25  Ch.  U.,  154. 
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a  will  as  to   make   a   testator   die   partially    intestate.     This 
is  what  we  are  asked  to   do   in   this   case.     In   the   opening 
words  of  the  will  the  testator  declares  that   he   excludes   his 
nephews  (brother's  sons)  from    inheriting  his   "  estate  " — the 
word  which  is  translated   "  estate "   is   the   word   turka,   i,e., 
*  what  is  left  behind  ' — and  that  he   does   not   wish    to   give 
them  a  single   shell    from   his   **  property  " — the  word    used 
for   property   bsing  Jaidad,     Then  follows  the   direction  in 
favour  of  the  two  defendants  and  in  this  the  operative  part  of 
the    will,   he    directs    that   they   shall    perform   his   funeral 
ceremonies,  with  his,  the  testator's   money  and  also  with  the 
money  due  to  him  under  bonds  etc.     At  the  end  of  the  will 
details  of  the  bonds  and  decrees  outstanding  in  his  favour  are 
given.     Now  it  appears  to  us  that  when  he  used  the  words 
"  my  money  "  coupled  with  the  words  "  also  money  due  to 
me  "  he  meant  by  the  words  "  my  money  "  something  outside 
and   qther  than   the   bonds  and  decrees  stated  in  the  details 
contained  in  the  will.     What  was  that  money  ?  Undoubtedly 
as  we  have  said  he  did  not  intend  to  Jie  partially  intestate, 
an  I  it  appears  to  us  that  when  he  uses  the  words  "  my  money  " 
he  intended   that  the    word    "  rupia  "    (money)   should   be 
synonymous  with  the  words  turka  and  jaidad  which    he  used 
in  the  earlier  part  of  the  will,  and  so  dispose   of  by  bis   will 
whatever  he  should   leave   behind  him.     In   the   last  direc- 
tion in  the  will  that  his  nephews  should  have  no  right   what- 
ever in  his  property  before    mentioned,  the   testator   empha- 
sises    his   determination    to   make  a   complete   disposition. 
We    cannot    disregard    the    very    clear    intention    of    the 
testator   to  dispose  of  all   his    property    which  appears  upon 
the  face  of  this  document     For   this  reason,  we  think  that 
the    learned   Subordinate   Judge    was   entirely   in   error  in 
the  construction  which  he   placed    upon   the  will   and   that 
the  defendants  are  entitled  to  hold  all  the  testator's  property 
upon    the    trusts    and    for   the  purposes   declared   by   the 
will.     We  are  not  asked   to   state  whether   the   dispositions 
of  the  will  in  favour  of  religious  purposes  or  for  the   building 
of  a  thakurdwara  are  valid  or  not.     This  is  a  matter  which 
may  have  to  be  determined  but  with  which  we  have   nothing 
to  do  in  the  present  appeal ;  all  that  we   say  is   that   having 
regard  to  the  provisions  of  the  will,  the  plaintiff   is   not   en- 
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titled  to  dispossess  the  defendants  of  the  testator's  property. 
We,  therefore,  allow  the  appeal,  set  aside  the  decree  of  the 
Subordinate  Judge,  and  dismiss  the  plaintiffs  suit.  As  to 
costs,  if  the  plaintiff  had  instituted  his  suit  for  the  purpose 
of  determining  the  true  construction  of  the  will,  we  should 
have  been  disposed  to  allow  him  his  costs-  in  both  courts 
out  of  the  estate,  because  no  doubt  upon  the  terms  of  his 
will  there  is  a  fair  question  for  argument,  but  inasmuch 
as  he  impeached  the  will  in  the  court  below  and  alleged 
that  it  was  a  fabricated  document  we  cannot  see  our  way 
to  allow  him  costs  in  the  court  below,  but  we  shall  allow 
him  his  costs  of  this  appeal  to  be  paid  out  of  the  estate. 
The  defendants  will  be  entitled  to  the  costs  of  defending 
the  suit  in  the  court  below,  and  also  of  this  appeal  out  of 
the  estate. 

Appeal  allowed. 
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JUMAI  KANJAR 

versus 

ABDUL  KARIM  KHAN.* 

Limitation  Act  (XV  of  iS^y)^  schedule  Ily  article  lyg^  clause  s— Decree — 
Execution— Application  for  execution^Code  of  Civil  Procedure  {Act 
XIV  of  1882)^  section  24^— Notice— Date  of  the  order. 

The  date  of  issuing  a  notice  under  section  248  of  the  Civil  Procedure 
Code  is  the  date  on  which  the  court  orders  the  issue  of  notice 
and  not  the  date  on  which  the  notice  is  actually  issued.  The  limit- 
ation therefore  under  article  179,  clause  5,  of  the  second  schedule 
to  the  Limitation  Act  (XV  of  1877)  runs  from  the  former  date. 

Execution  second  appeal  from  a  decree  of  S.  Mahomad 
AH  Esq.,  District  Judge  of  Mirzapore,  confirming  a  decree  of 
Behari  Lal  Merh  Esq.,  Munsiff  of  Mirzapore. 

This  was  a  decree-holder's   appeal.     The  application    for 

execution  which  was  the  subject  of  controversy  was  dated 

the  24th  January,  1907.     It  appears  that  the  last  application 

for  execution  was  filed  on  the   15th  January,  1904.     On  the 

*  E.  S.  A.  1 180  of  1907. 
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2ist  January,  1904,  on  this  application  notice  under  section 
248  of  the  Code  of  Civil  Procedure  was  ordered  to  be  issued. 
The  notice  was  actually  issued  on  the  25th  January,  1904. 

The  learned  MunsifT  dismissed  the  application  as  being 
barred  by  limitation,  holding  that  time  began  to  run  from 
the  date  of  making  the  order  and  not  from  the  date  of 
actually  issuing  the  notice.  The  learned  District  Judge  on 
appeal  confirmed  the  decree  of  the  first  court. 

Decree-holder  appealed. 

Iswar  Saran  (with  him  Madan  Mohan  Malaviyd),  for  the 
appellant,  contended  that  the  words  *  the  date  of  issuing 
notice*  under  section  248  Civil  Procedure  Code,  in  Art.  179 
clause  5,  Limitation  Act,  meant  the  date  of  actually  issuing 
the  notice  and  not  the  date  on  which  the  order  to  issue  the 
notice  was  made.  He  pointed  out  that  the  rulings  of  the 
Allahabad  High  Court  were  against  his  contention. 

Udit  Narain  v.  Rampariap  Singh,  [1881]  A.  W.  N.,  First  Edition 
p.  147  and  2nd  Edition  p.  120. 

Baldeo  and  another  v.  B,  Harrison^  [1890]  A.  W.  N.,  p.  244. 
He  admitted  that  these  two  rulings  were    against  him.     But 
he  submitted  that  the  Calcutta  and  Madras  High  Courts  were 
in  his  favour.     He  referred  to : — 

Kadarissur  Sen  Bahor  v.  Mohim  Chandra  ChakrawarHy  [1902] 
6  C  W.  N.,  656. 

Raian  Chand  Oswal  v.  Deb  Naih  Barua,  [1906]  10  C.W.N.,  303. 

Cheruvath  Thalangal  Bapu  v.  Nerath  Thalangan  Kanaran, 
[1906]  I.  L.  R.,  30  Mad.,  30. 

He  referred  to  : — 

Hari  Ganesh  and  another  v.  Yamunabai,  ['897]  I.  L.  R.,  23 
Bom.,  35. 

Damodar  Shalig  Ram  v.  Sonaji,  [1903]  1.  I-  R.»  27  Bom.,  622. 

Govind  valad  Dhond  Patil  v.  Dada  valad  Udaji Patii,[i<)o6'\ 
I.   L.   R.,  28   Bom.,  416. 

Jacob  Simeon,  (for  the  respondent)  mentioned 

Dhonkal Singh  v.  Phakkar  Singh,  [1893]  1-  L-  R-i  '5  AIL,  84. 
Iswar   Saran  further  submitted  that  the  language  used 
in  the  article  in  question  led  one  to  the  conclusion  that  the 
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Legislature  meant  the  date  of  the  actual  issuing  of  the  notice. 
He  referred  to  Articles  160  A.  162,  173  as  supporting  his 
interpretation. 

Jacob  SUneofiy  for  the  respondent,  was  not  heard. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J. — This  is  a  decree-holder's  appeal.  The  courts 
below  have  held  that  the  present  application  to  execute  is 
barred  by  limitation.  The  application  to  execute  was  pre- 
sented on  the  24th  of  January,  1907.  The  last  preceeding 
application  was  made  on  the  15th  of  January,  1904.  On  the 
2 1st  of  January,  1904,  the  court  passed  an  order  that  notice 
should  issue  to  the  judgment-debtor  under  se'ition  248  of 
the  Code  of  Civil  Procedure.  The  notice  was  actually  issued 
on  the  25th  January,  1904.  Article  179  of  Sch.  II  of  the 
Limitation  Act  allows  three  years  from  "the  date  of  issuing 
notice  under  the  Code  of  Civil  Procedure,  section  248."  If 
the  date  of  issuing  notice  be  taken  to  be  the  date  on  which 
it  is  actually  issued,  the  application  is  within  time.  But  if 
it  be  taken  to  be  the  date  on  which  the  court  passed  an 
order  for  issue  of  notice  under  section  248,  the  application 
is  too  late."  There  is  a  great  conflict  of  opinion  in  the 
different  High  Courts  as  to  the  meaning  of  the  words  quoted 
above.  In  this  conflict  we  are  bound  to  follow  the  rulings 
of  our  own  court,  and  the  learned  Vakil  for  the  appellant 
admits  that  those  rulings  are  against  him.  We  accordingly 
hold  that  this  appeal  must  fail,  and  we  dismiss  it  with  costs, 
including  fees  on  the  higher  scale. 

I.  s.  Appeal  dismissed. 
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BITHAL  DAS  and  others 

versus 

JAMNA  PRASAD  and  others* 

Code  of  Civil  Procedure  {Act  XIV  of  1882),  sections  244^  28j—Kx  parte 
decree— Mo9tey  realised  by  decree-holder— Decree  set  aside— Decretal 
amount  reduced— Refund. 

B  obtained  an  ex  Parte  decree  against  J  for  19041  and  realised  the 
amount.  The  decree  was  set  aside  and  the  decretal  amount  was 
reduced  by  about  Rs  i,8oa  1  he  judgment-debtor  applied  for  re- 
fund of  that  amount  i%/r/,  that  the  remedy  of  the  judgment-debtor 
to  realise  that  amount  was  both  by  a  suit  and  an  application  and  he 
could  avail  himself  of  any  of  the  two  remedies.  Collector  of  Meemt 
V.  Kalka  Prasad^  I.  L.  R.,  28  All.,  665,  Shiam  Sundar  v  Kaisar- 
zamani^  I.  L.  R,,  29  AH  ,  143,  applied.  Shaman  Pershad  v.  Hurro 
Pkrshad,  10  M.  I.  A.,  203,  referred  to 

When  an  ex  parte  decree  is  set  aside  the  parties  are  relegated  to 
the  position  they  were  in  before  the  decree  was  passed.  Where 
before  the  passing  of  the  decree  there  was  an  injunction  against  the 
defendant  from  realising  certain  money  from  court  the  injunction  was 
revived  when  the  decree  was  set  aside. 

Appeal  against  the  order  of  Babu  Sheo   Prasad,  Subordi- 
nate Judge  of  Agra. 

Application  for  refund  of  money. 

The  facts  appear  from  the  judgment. 

Sarat  Chandra  Chaudhri  (iox  J,  N,  Chaudri),  for  the 
appellants. 

Sital  Prasad  Ghosh,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — The  facts  out  of  which  this  appeal  arises  are 
these.  On  the  7th  of  October,  1901,  an  ^.r  parte  decree,  on  a 
mortgage,  was  passed  in  favour  of  the  appellants.  Before, 
however,  the  decree  was  made,  the  appellants  had  obtained 
an  injunction  under  section  492  of  the  Code  of  Civil  Proce- 
dure restraining  the  respondents  from  realizing  certain  money 
deposited  in  court  to  their  credit.  After  the  passing  of 
the   ex  parte   decree  the    appellants    withdrew    from    court 

*E.  F.  A.  No.  45  of  1908 
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Rs.  19P41  out  of  the  sum  mentkmed  above  in  satisfaction  of 
their  decree.  The  decree,  however,  was  set  aside  on  an  appli- 
cation made  by  the  respondents  under  section  108  of  the 
Code  of  Civil  Procedure  on  the  9th  July,  1904.  The  suit  was 
retried  and  on  the  17th  of  September,  1904,  the  court  of 
first  instance  made  a  decree  in  favour  of  the  plaintiffs  for 
Rs.  17,711 -7-0.  This  decree  was  affirmed  by  the  High  Court 
on  the  1 8th  December,  1906.  On  the  17th  of  September,  1907, 
the  respondents  made  an  application  to  the  court  for  refund 
to  them  of  Rs.  1,804  being  the  difference  between  the  amount, 
realized  by  the  decree-holders  and  the  amount  subsequently 
decreed  by  the  court,  together  with  interest  and  costs. 

The  court  below  has  granted  the  application.  Kence  this 
appeal. 

Two  contentions  have  been  urged  before  us  ; — (i)  that  the 
remedy  of  the  respondents  was  a  suit  and  not  an  application 
and  (2)  that  the  application  is  time  barred. 

As  regards  the  first  point  we  think  that  the  respondents 
were  competent  to  make  an  application  for  the  refund  of 
the  money.  The  decree  originally  passed  was  superseded  by 
the  subsequent  decree  made  in  1904.  As  observed  by  their 
Lordships  of  the  Privy  Council  in  Shaman  Pershad  Roy 
Chowdhry  v.  Hurro  Pershad  Chowdhry,  (*)  "  If  it  has  been 
so  reversed  or  superseded,  the  money  recovered  under  it 
ought  certainly  to  be  refunded  and,  as  their  Lordships  con- 
ceive, is  recoverable  either  by  a  summary  process  or  by  a  new 
suit  or  action."  The  respondents  were  therefore  entitled  to 
apply  for  a  refund  of  the  money  and  were  not  bound  to  bring 
a  separate  suit.  That  they  are  entitled  to  the  money  can 
admit  of  no  doubt  and  the  only  question  is  as  to  the  form 
of  the  remedy  to  which  they  must  resort  for  obtaining  relief. 
The  principle  of  the  rulings  of  this  court  in  the  cases, 
Collector  of  Meerut  v.  Kalka  Prasad  {^\  and  Shiani  Sundar 
Lai  V.  Kaisarzamani  Begam  (*)  applies  to  this  case. 

As  to  the  question  of  limitation,  the  respondents   did    not 
become  entitled  to  the  money  until  the  decree  of  the  17th  of 
September,  1904,  was  passed.     It  is  true  that  on   the  ex  parte 
(i)  10  M.  I.  A.,  203. 
(2)  [1906]  I.  L.  R.,  28  All.,  665.  (3)  ['906]  I.  L  R.,  29  AIL,  143. 
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decree  passed  on  the  7th  of  October,  1901,  being  set 
aside,  they  might  have  applied  to  the  court  to  direct  the 
appellants  to  refund  the  sum  of  Rs.  19041,  which  they 
had  withdrawn  from  the  court  in  pursuance  of  that  decree, 
but  as  an  injunction  had  been  issued  restraining  them 
from  withdrawing  the  money  until  the  final  deci- 
sion of  the  suit  they  could  not  apply  for  payment  of  the 
amount  to  them  either  by  the  court  or  by  the  appellants. 
This  distinguishes  the  present  case  from  the  case  of,  Harish 
Chandra  Shaha  v.  Chandra  Mohan  Das  (*).  Upon  the 
ex  parte  decree  being  set  aside,  the  parties  were  relegated  to 
the  position  in  which  they  were  before  the  decree  was  made. 
Therefore  the  injunction,  which  had  been  issued  to  the  res- 
pondents under  .section  492  reviveJ  and  remained  in  full 
force,  and  the  respondents  could  not  have  asked  for  payment 
of  the  money.  As  we  have  said  above,  it  was  only  when  the 
suit  was  finally  decided  and  the  r'ecree  was  made  for  a  small- 
er sum  than  that  which  the  appellants  had  taken  from  the 
court  that  the  respondents'  right  to  a  refund  accrued.  As 
their  application  for  refund  was  made  within  three  years  of 
that  date,  the  application  is  not  time  barred.  We  dismiss  the 
appeal  with  costs,  including  fees  on  the  higher  scale. 

Appeal  dismissed, 
(4)  [1900]  I.  L  R.,  28  Cal,  113. 
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CHARNA    AND  OTHERS 

versus 

BANS    LAL  AND  OTHKRS.* 

lessor  and  lessee —Contract  of  lease— Suit  for  specific  performance—Suit 
for  possession  of  immoifeable  property — Limitation  Act  (XV  of  iSjy^ 
arts,  iijy  144^  sch.  11, 

Where  the  lessors  contracted  to  give  possession  to  the  lessees 
but  did  not  do  so,  and  the  lessees  brought  a  suit  for  possession, 
more  than  three  years  afterwards,  held^  that  the  suit  was  one  for 
the  specific  performance  of  the  contract  and  was  governed  by 
article  113,  and  not  article  144,  schedule  II,  Limitation  Act  and 
the  suit  was  barred  by  time. 

*  F.  K.  F.  O.  37  of  1907. 
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Appkal  from  an  order  of  Babu  Daya  Xath,  Subordinate 
Judge  of  Farrukhabac',  reversing  the  decree  of  Munsiff  of 
Kanauj. 

Suit  for  possession  of  a  plot  oi  agricultural  land  under  a 
lease  with  effect  from  1308  Fasli. 

The  defendant  executed  a  lease  of  agricultural  land  for 
5  years  in  favour  of  the  plaintiffs  but  did  not  give  them 
possession.  More  than  three  years  after  the  lease  the  plain- 
tiffs brought  this  suit  for  possession.  The  court  of  first 
instance  dismissed  the  suit  as  time  barred  but  the  lower 
appellate  court  reversed  the  decree  and  remanded  the  case 
for  trial  on  the  merits. 

Defendants  appealed. 

Sarat  Chandra  Chaudhn  (for  5.  C,  Banerji),  for  the  appel- 
lants, submitted  that  the  suit  was  virtually  one  for  specific  per- 
formance of  the  contract  to  lease.  The  plaintiffs  never  obtained 
possession  and  their  right  to  possession  sprang  under  the  lease. 
Three  years  having  elapsed  from  the  date  when  they  became 
entitled  to  enforce  the  contract,  the  suit  was  barred  under  art. 
113,  sch.  II,  Limitation  Act.     He  relied  on 

Muhiuddin  Ahmad  Khan  v.  Xfajlis  Rai,  [1884]  1-  1-  1^>  6  All,  231. 

Gulzari  Lal,  for  the  respondents,  contended  that  the  suit 
was  governed  by  article.  144,  sch.  II,  Limitation  Act  The 
suit  was  one  for  possession  against  a  trespasser.  The  case 
cited  by  the  other  side  was  distinguishable.  The  contract 
was  an  executed  one  and  nothing  remained  to  be  done  to 
perfect  the  title. 

Sarat  Chandra    Chaudhri,  in   reply,    submitted    that    to 
apply    article    144    would  lead  to      a  grave    anomaly,    for 
if  after  getting   possession  the  plaintiffs    ha  I    been   ousted, 
and  then  they  had  brought  a  suit  to  recover  possession,  th*y 
would  have  only  six  months,   the  Ian  J   being   an  agricultural 
hoi  ling  ;  whereas    if  they  never  got  possession    and  came  to 
the  Civil  Court,  they  would  have  12  years.     The  lease  was  the 
plaintiffs'  title,  and   they  must   bring  a  suit  within    the  statu- 
tory period  if  they  sought  to  enforce  that  title. 
The  judgment  of  the  Court  was  delivered  by 
AlKMAN,  J. — The  plaintiff  respondents  came  into  court  on 
the  allegation  that  certain  of  the  respondents  had  given  them 
a  lease  of  a  particular  field   with  effect  from    1308  Fasli,  and 
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that  those  defendants  had  not  given  the  plaintiff  possession 
under  the  lease.  It  appears  from  the  pleadings  that  the  land- 
holders let  the  field  which  they  had  undertaken  to  give  to 
the  plaintiffs  to  the  other  defendants  who  are  in  possession. 
The  court  of  first  instance  dismissed  the  suit  as  barred  by 
limitation.  On  appeal  the  learned  Subordinate  Judge  held 
that  the  suit  was  within  time  and  remanc-ed  the  case  for 
decision  on  the  merits.  Against  that  order  the  present  appeal 
has  been  preferred.  In  our  opinion,  the  decision  of  the  court 
of  first  instance  was  right.  The  land-holders  contracted  to 
give  plaintiff  possession  of  a  certain  field.  Instead  of  doing 
so  they  gave  possession  of  the  field  to  other  tenants.  The 
plaintiffs  wanted  for  five  years  and  then  brought  the  suit  out 
of  which  this  appeal  arises.  It  appears  to  us  that,  as  held  by 
the  first  court  the  suit  was  one  for  specific  performance  of 
contract  and  falls  within  article  1 13  and  not  article  144  of  the 
second  schedule  of  the  Limitation  Act.  We  allow  the  appeal, 
and  setting  aside  the  order  of  the  court  below,  restore  the 
decree  of  the  court  of  first  instance.  The  appellants  will 
have  their  costs  here  and  in  court  below. 

S.  C.  C.  Appeal  decreed. 
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In  THE  MATTKR  OK  THE  PETITION  OF 

MAHADEO  PRASAD. 

Court  Fees  Act  (Act  VII  of  iSio),  section  7  (e)  CI,  IXp,  Sch,  1  Art  I 
applies  to  appeals  in  mortgage  suits— Court-fee  payable  on  subject- 
matter  in  dispute  in  appeal. 

Held,,  that  the  Court-fee  in  an  appeal  arising  out  of  a  suit  for 
foreclosure  is  payable  on  the  subject-matter  in  dispute  in  appeal 
and  not  on  the  principal  money  secured  by  the  mortgage.  Nepal 
Rat  V.  Debt  Prasad,  I.  L.  R.,  27  AH.,  447,  and  Reference  under 
Court  Fees  Act,  I.  L.  R.,  29  Mad.,  367,  followed. 

Reference  by  the  Taxing  Officer  under   section  5  of  the 
Court  Fees  Act  to  the  Taxing  Judge. 

A  first  appeal   having  been  presented    to  the   Stamp  Re- 
porter, he  submitted  the  following  report : — 
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*'  This  appeal  has  arisen  out  of  a  suit  for  foreclosure.  The 
principal  money  expressed  to  be  secured  by  the  instrument 
of  mortgage  was  Rs.  6,000.  The  defendant  pleaded  inter 
alia  that  the  mortgage  debt  had  been  paid  off  from  the 
usufruct  of  the  property  and  that  only  4  annas  and  not  five 
annas  4  pie  share  had  been  mortgaged. 

Upon  the  trial  of  the  suit  the  lower  court  passed  a  decree 
for  foreclosure  in  plaintifTs  favour  subject  to  defendant's 
right  of  redemption  on  payment  of  Rs.  8,664  within  six 
months  from  the  date  of  the  decree,  and  failing  that  the 
entire  property  mortgaged  ;  namely,  5  annas  4  pie  was  to 
be  foreclosed  and  the  defendant's  right  of  redemption  ex- 
tinguished. 

The  defendant  appeals  to  this  Hon'ble  Court  and  has 
paid  Court-fees  on  the  principal  mortgage  money. 

Having  regard  to  the  rulings  of  Nepal  Rai  v,  Debi 
Prasad  (W.  N.,  1905  p.  40),  Reference  under  Court  Fees 
Acty  1870,  (I.  L.  R.,  29  Mad.,  p.  367)  and  to  the  grounds 
raised  in  the  memo,  of  appeal,  it  appears  that  the  value 
of  the  subject-matter  in  dispute  in  appeal  for  the  purposes 
of  the  Court-fees,  is  Rs.  8,664,  the  amount  found  to  be  pay- 
able under  the  mortgage  in  dispute,  and  Rs.  323,  costs,  total 
Rs.  8987.  As  to  costs,  a  distinct  ground  having  been  taken 
in  the  memo,  of  appeal,  an  additional  Court-fee  is  payable 
thereon  {^Vide  W.  N.,  1901  p.  21).  This  being  so,  a  fee  of 
Rs.  435  is  payable.  Rs.  315  having  been  paid,  there  is  there- 
fore a  deficiency  of  Rs.  1 20  to  be  made  good  by  the  defend- 
ant appellant  for  this  Court. 

The  report  having  come  before  Banerji,  J.,  as  a  Judge 
receiving  applications,  he  made  the  following  order : — 

"  Mr.  Surendra  Nath  Sen  objects  to  the  office  report. 
Lay  before  the  Taxing  Officer.'* 

The  Taxing  Officer  on  the  3rd  of  May    1908   made   the    . 
following  reference  to  the  Taxing  Judge  : — 

"  I  have  the  honour  to  refer  for  decision  under  provisions 
of  section  5  of  the  Court  Fees  Act  the  following  question. 

The  plaintiffs  sued  for  foreclosure.  The  court  of  first  in- 
stance gave  him  a  decree  subject  to  the  defendant's  right  to 
redeem  on  the  payment  of  Rs.  8987  within  6  months. 
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This  sum  of  Rs.  8987  is  made  up  of  Rs.  6,000,  the  original 
sum  secured,  Rs.  2,664  interest,  and  Rs.  323  costs. 

The  defendant  mortgagor  appeals.  His  plea  in  appeal  as 
in  the  court  of  first  instance  is  that  the  sum  secured  has 
been  satisfied  out  of  the  usufruct.  He  stamps  his  appeal 
under  Court  Fees  Act  section  7  (IX)  with  reference  to  Rs.  6,000 
the  amount  secured  by  the  mortgage.  The  office  report  that 
the  appeal  should  be  stamped  ad  valorem  on  Rs.  8,987  accord- 
ing to  Article  i  of  the  first  Schedule  to  the  same  Act.  Four 
Rulings  have  been  cited.  One  of  these  which  was  delivered 
by  the  present  Chief  Justice  is  reported  in  W.  N.  1905  at 
page  40. 

This  ruling  was  agreed  with  by  a  Divisional  Bench  of 
the  Madras  High  Court  in  case  reported  in  I.  L.  R.  Madras 
XXIX  at  page  368.  In  the  Allahabad  case,  the  plaintiff  had 
sued  for  redemption.  They  obtained  a  decree  subject  to  the 
payment  of  Rs.  1,555-14-0.  They  considered  that  they  were 
eutitled  to  redemption  on  the  payment  of  the  sum  smaller  by 
Rs.  288-1  i-o  than  Rs.  1,555-14-0.  It  was  held  that  the 
appeal  should  be  stamped  ad  valorem  on  Rs.  288-11-0. 

In  the  case  for  decision  now  the  defendants  prayer  in  appeal 
is  that  they  are  entitled  to  redeem  without  making  any  pay- 
ment, that  is  to  say,  they  are  entitled  to  redemption  on  the 
payment  of  a  sum  less  by  Rs.  8,987  than  the  sum  decreed  by 
the  court  of  first  instance.  On  the  principle  laid  down  in  the 
above  ruling  I  think  the  report  of  the  office  is  correct. 

Two  rulings  have  been  quoted  by  the  learned  Counsel, 
for  the  appellants.  One  is  a  case  decided  by  Sir  John  Edge, 
reported  in  I.  L.  R.,  All.,  XIII  at  page  94.  The  ruling  in 
this  case  has  been  dissented  from  in  the  two  cases  quoted 
above.  But  as  far  as  the  present  matter  goes,  I  do  not  think 
that  it  is  opposed  to  the  view  of  the  office.  Sir  John  Edge 
limited  his  ruling  to  appeals  in  which  it  was  impossible  to 
value  the  subject-matter,^.^.,  an  appeal  asking  for  redemp- 
tion subject  to  the  payment  of  an  unknown  amount.  In  the 
present  appeal,  the  right  to  redeem  is  not  contested,  and  the 
amount  the  appellant  seeks  to  avoid  paying  is  a  definite  sum. 
The  remarks  in  the  last  paragraph  of  the  judgment  appear 
to  me  to  deal  with  a  case  like   the   present,  and  to  fully  sup- 
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port,  the  view  that  the   appellant  should  be  required  to  pay- 
on  Rs.  8,987. 

The  second  ruling  referred  to  on  behalf  of  the  appellant 
is  reported  in  I.  L.  R.,  10  Bombay  at  page  41. 

I  see  however  from  the  report  of  the  Taxing  officer  in 
that  case  that  the  appeals  there  in  question  "  re-opened  the 
whole  question  of  mortgage." 

This  the  present  appeal  does  not  do.  Therefore  I  do  not 
think  it  applied  to  the  present  case." 

The  following  order  was  passed  by 

Airman,  J. — I  agree  with  the  judgment  of  learned  Chief 
Justice  in  Nehal  Raiv,  Debi  Prasad^  {})  which  is  against  the 
appellant's  contention.  In  my  opinion,  the  view  expressed  by 
the  Taxing  officer  is  right. 

(I)    [1905]  A.  W.  N.,  40. 
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versus 

NARAIN  PRASAD.* 

Court  Fees  Act  (Act  Vfl  0/ 1870),  section  7— Court-fee— Suit  for  posses- 
sion under  lease — whether  it  is  a  suit  for  specific  performance. 

A  suit  for  possession  by  the  lessee  of  land  comprised  in  a  lease 
is  not  a  suit  for  specific  performance  of  the  contract  of  lease,  and 
the  Court-fee  payable  on  the  plaint  is  the  same  as  in  a  suit  for 
possession.  But  the  memorandum  of  appeal  must  be  stamped 
according  to  the  value  of  the  relief  asked  for,  which  may  be  the 
lease  money. 

Reference  under  section  5  of  the  Court  Fees  Act,  VII  of 
1870. 

The  plaintiff  in  this  case  brought  a  suit  for  possession  of 
a  grant  in  villages  Firozpur  alias  Bagawala  and  Nokra  under 
a  lease  dated  the  22nd  of  September,  1904,  bearing  an  annual 
rent  of  Rs.  4,522,  and  for  recovery  of  Rs.  3,000  as  damages. 
The  total  valuation  of  the  claim  was  laid  at  Rs.  7,522.  He 
paid  a  court-fee  of  Rs.  385  on  the  plaint. 

*  Stamp  Reference  in  F.  A.  No.  186  of  1907. 
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The  court  of  first  instance  dismissed  the  plaintifTs  claim, 
and  he  has  appealed  to  this  Hon*ble  Court  and  paid  Rs.  385 
as  court-fees. 

I  beg  to  submit  that  the  suit  not  being  a  suit  governed 
either  by  Sec.  7  Ci:  X(c)  or  CI:  X;  fills  under  section  7  Cls 
V  and  (6)  of  Act  VII  of  1870,  and  the  court-fee  payable  on 
the  petition  of  plaint  and  the  memo,  of  appeal  should  therefore 
be  calculated  on  five  times  the  Government  revenue  and  the 
amount  of  damages  claimed.  The  Government  revenue 
assessed  thereon  is  nowhere  to  be  found  on  the  record,  the 
learned  Counsel  for  the  plaintiff  appellant  may  be  asked  to 
furnish  the  same  ? 

The  counsel  for  the  appellant  having  objected  the  stamp 
reporter  made  the  following  report.  The  learned  counsel  for 
the  appellant  has  objected  to  the  correctness  of  the  office 
report  and  I  therefore  refer  the  case  under  section  5  of  Act 
VII  of  1870  for  decision  of  the  Taxing  Officer. 

In  reply  to  the  objection  I  beg  to  submit  that  section  7 
paragraph  X  cl :  (r)  has  no  application  to  the  present  case 
inasmuch  as  it  is  not  a  case  for  specific  performance  of  a 
contract  but  is  in  fact  a  suit  for  enforcement  of  a  right  flowing 
from  an  executed  contract.  The  e.xpression  "specific  per- 
formance" as  applied  to  suits  of  that  nature  presupposes  an 
executory  as  distinct  from  an  executed  agreement.  In  this 
connection,  I  rely  upon  a  dictum  of  Lord  Selborne,  Lord 
Chancellor  in  the  case  of  Wolverhampton  and  Walsall  Raihvay 
Co,  versus  London  and  North- Western  Railway  Co,  (L.  R., 
16  Eq,  p.  433).  At  page  439  of  the  Report,  nine  lines  from 
the  top,  his  Lordship  is  reported  to  have  observed: — "The 
common  expression,  *  specific  performance  *  as  applied  to 
"suits  known  by  that  name,  presupp>oses  an  executory  as 
distinct  from  an  executed  agreement,  something  remaining 
to  be  done,  such  as  the  execution  of  a  deed  or  a  conveyance, 
in  order  to  put  the  parties  in  the  position  relative  to  each 
other  in  which  by  the  preliminary  agreement  they  were 
intended  to  be  placed".  It  is  a  matter  of  every  day  occurrence 
that  the  suits  for  possession  as  mortgagee  based  upon  a  mort- 
gage-deed are  treated  as  ordinary  suits  for  possession  falling 
under  section  7  para  V  of  Act  VII  of  1870.  Ex  hypothesi  th^ 
suits  for  possession  as  lessee  couUi    also  fall  under  the   same 
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clause.  If  the  contention  of  the  learned  Counsel,  for  the 
appellant  be  correct,  then  I  cannot  help  submitting  that 
almost  every  case  arising  out  of  a  contract  will  be  a  suit  for 
specific  performance  and  there  will  hardly  be  any  case  to 
which  the  provisions  of  Court  Fees  Act  other  than  those  of 
clause  X  governing  the  several  classes  of  cases  based  on 
contracts  will  be  applicable. 

The  counsel  for  the  appellant  objected  to  the  report  on 
the  ground  that  he  did  not  find  any  thing  in  the  Specific 
Relief  Act  which  limited  the  application  of  the  Act  to  execu- 
tory contracts. 

The  following  reference  was  thereupon  made  by  the  Tax- 
ing officer. 

The  point  at  issue  in  this  reference  is  whether  a  suit  to 
obtain  possession  on  a  lease  should  for  the  purposes  of  court- 
fee  be  treated  as  a  suit  of  the  nature  referred  to  in  section  7. 
X.  c.  or  as  a  suit  for  possession  for  which  the  fee  is  prescribed 
by  section  7.  V.  of  the  Court  Fees  Act.  The  learned  counsel, 
for  the  appellant  admits  that  according  to  English  Law  as 
laid  down  in  the  judgment  of  Lord  Selborne  quoted  by  the 
Stamp  Reporter,  the  suit  would  not  be  stamped  as  a  suit  for 
specific  performance  of  a  contract  of  lease,  but  he  states  that 
he  does  not  find  anything  in  the  specific  Relief  Act  which 
limits  the  application  of  the  act  to  executory  contracts. 

I  do  not  think  that  this  contention  is  relevant  to  the 
matter  at  issue.  The  argument  of  the  office  is  not  as  to  the 
extent  of  the  application  of  the  Specific  Relief  Act  but  merely 
as  to  whether  the  words  "specific  performance  of  a  contract" 
in  section  7  X.  c.  of  the  Court  fees  Act  refer  to  a  suit  for 
specific  relief  on  an  executed  contract,  as  well  as  to  a  suit  on 
an  executory  agreement  for  the  execution  of  a  formal  con- 
tract    If  they  do  then  suits  of  these  two   classes  must  be 

stamped  in  the  same  manner.     The  result  would  be  that 

to  take  the  case  of  a  contract  of  sale  (section  7.  X.  c.)  a  suit 
on  an  executory  agreement  for  execution  of  a  sale-deed  would 
have  to  be  stamped  in  the  same  manner  as  a  suit  to  obtain 
possession  under  an  executed  deed  of  sale.  I  would  submit 
that  in  the  first  place,  it  is  difficult  to  believe  that  both  these 
classes  of  cases  are  referred  by  the  same  words  and  that  in 
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the  second  place  it  is  highly  iinprobable  that  the  Legislature 
intended  suits  of  such  widely  different  nature  to  be  stamped 
on  the  same  principles. 

I  have  been  unable  to  ftnd  any  authorities  bearing  on  the 
question  of  the  court-fee  to  be  paid  on  suits  of  this  nature, 
but  in  several  cases  questions  have  arisen  as  to  what  article  of 
the  Limitation  Act  is  applicable.  These  seem  to  me  to 
support  the  view  set  forth  by  the  office.  The  first  case  I  would 
refer  to  is  an  Oudh  case,  reported  in  O.  C.  X  page  218.  In 
the  judgment  in  that  case  at  page  222  Mr  Chamier  quotes  as 
applying  to  India  the  very  remarks  by  Lord  Selborne,  which 
the  learned  counsel,  for  the  appellant  admits  as  showing  the 
law  in  England  to  be  contrary  to  the  view  he  sets  forth. 
A  few  lines  above  the  quotation  from  Lord  Selborne,  Mr. 
Chamier  draws  attention  to  the  distinction  pointed  out  by  Sir 
E.  Fry  between  a  suit  for  specific  relief  on  executed  contracts, 
and  suits   for  specific  performance  of  executory  contracts". 

Later  on  in  the  judgment,  a  ruling  of  the  Privy  Council 
and  several  rulings  of  Indian  High  Courts  are  referred  to,  and 
it  is  pointed  out  that  these  rulings  adhere  to  the  distinction 
laid  down  in  English  law,  and  in  interpreting  the  words  "speci- 
fic performance  of  a  contract"  used  in  article  113  Schedule  II 
of  the  Limitation  Act  limit  them  to  suits  on  executory  agree- 
ments, with  the  results  that  while  the  period  of  limitation  for 
suits  of  this  nature  is  only  3  years,  the  period  of  limitation  for 
suits  for  possession  in  virtue  of  a  title  conferred  by  an  executed 
contract  is  held  to  extenJ  under  articles  136  or  144  (as  the 
case  may  be)  to  12  years. 

I  would  submit  that  this  suit  being  of  the  latter  nature  is 
not  governed  by  article  113  Schedule  11  of  the  Limitation  Act. 

Therfore  as  far  as  this  Act  is  concerned  the  worJs ''specific 
performance  of  a  contract  do  not  apply  to  it."  From  this  I 
would  argue  in  default  of  any  indication  the  other  way  that 
the  same  words  when  used  in  the  Court  Fees  Act  do  not 
apply  to  it. 

In  connection  with  the  High  Court  rulings  referred  to 
above  I  would  particularly  draw  attention  to  the  one  reported 
in  XXIII  Allahabad  at  page  285.  At  the  6th  line  of  page 
288  in  the  report  of  the  judgment,  it  is  specifically  held  that 
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"  a  suit  based  on  a  sale-deed  is  not  a  suit  for  specific  perform- 
ance of  the  contract  of  sale." 

"  Lastly  on  reading  through  the  lease  in  question  in  the 
present  appeal,  I  find  nowhere  any  covenant  to  put  the  lessee 
in  possession.  Therefore  I  think  that  the  present  appeal  must 
be  considered  as  being  one  for  possession  and  stamped  with 
reference  to  the  subject-matter. 

There  is  one  further  point  to  which  I  wish  to  draw  atten- 
tion and  that  is  that  in  acasereporte  I  in  W.  N.  1905  p.  40, 
it  was  held  that  section  7»  IX  of  the  Court  Fees  Act  does 
not  apply  to  appeals.  This  question  has  not  been  raised  by 
either  side.  But  if  by  parity  of  reasoning  a  similar  view  is 
taken  of  section  7,  X,  of  the  Act,  then  none  of  the  foregoing 
matters  need  be  decided,  and  the  appeal  must  be  stamped 
ad  valorem  according  to  article  I  Schedule  I  of  the  Act." 

A.  E.  Ryves,  for  appellant  objected  to  the  report  on  the 
ground  Ihat  the  claim  fell  within  the  provisions  of  section  7, 
clause  X  (r)  of  the  Court  Fees  Act. 

Satish  Chandra  Banerji,  for  the  appellant  then  referred 
to  F.  A.  F.  O.  No.  37  of  1907,  decided  by  AlKMAN  and 
Karamat  Husain,  JJ.,  on  the  3rd  of  March,  1908. 

The  following  order  was  passed  by 

Airman,  J. — The  unreported  case  cited  by  the  learned  ad- 
vocate in  his  note  of  6th  iristant  is  in  his  favour,  but  though  I 
was  a  party  to  the  decision,  I  now  see  reason  to  doubt  its  cor- 
rectness, and  it  is  opposed  to  the  rulings  cited  in  support  of  the 
opposite  view.  I  therefore  hold  that  the  suit  is  not  one  for 
specific  performance.  But  I  cannot  agree  with  the  office  in 
thinking  that  the  appeal  must  be  stamped  as  if  it  claimed  the 
property  itself  instea  I  of  only  lease-hold  rights.  The  opinion 
ofthe  office  would  be  correct  according  to  the  Court  Fees  Act, 
if  it  were  a  plaint.  But,  having  regard  to  the  ruling  in  Nepal 
Rai  V.  Debi  Prasad,  {})  I  think  the  memorandum  of  appeal 
must  be  stamped  according  to  value  of  the  relief  asked  for. 
As  the  lease  was  for  7  years  only  I  think  its  value  may  be 
taken  to  be  equivalent  to  the  lease  money  set  forth  in  the 
plaint.  I  therefore  decide  that  the  memorandum  of  appeal 
is  properly  stamped. 

(i)[i905]A.  W.  N.,40. 


Digitized  by 


Google 


VOL.   v.] 


HIGH  COURT. 


539 


BUDH  SINGH 

versus 
GOPAL    RAI    AND  OTHERS* 

Pre-emption — Wajib-ul-arz,  construction  of— Custom  or  contract- 
Partition—  Cosharer. 

Where  a  wajib-ul-arz  opened  with  a  declaration  that  the  zamin- 
dars  and  khewatdars,  agreed  that  up  to  the  term  of  settlement  and 
in  future  to  the  termination  of  the  next  settlement  they  should 
abide  by  the  following  conditions  and  act  upon  them,  and  one  of 
the  conditions  related  to  pre-e.nption,  held  that  the  record  was  one 
of  contract  and  not  custom. 

Where  a  wajib-ul-arz  recognised  a  right  of  pre-emption  in  favour 
of  cosharers  descended  from  a  common  ancestor,  and  by  reason  of 
a  subsequent  partition,  the  pre-emptor,  though  descended  from  the 
same  stock  as  the  vendor,  had  ceased  to  hold  any  share  in  the 
mahal^  portion  of  which  was  the  subject  of  sale,  semble  if  the  right 
recorded  was  one  existing  by  custom,  the  plaintiff  would  be  entitled 
to  pre-empt 

Appeal  against  the  decree  of  Babu  Girdhari  Lai,  Oflfi dilat- 
ing Subordinate  Judge  of  Saharanpur. 

Suit  for  pre-emption. 

Question  of  construction  of  two  wajib-ul-arzes. 
The  material  provisions  of  the  wajib-ul-arz  of   1 867    ran 
thus  : 

"  Wajib'ul-arz  i,  e,,  dastur  dehi  of  mauza  Gumti,"  pargana 
Sultanpur,  tahsil  Nakur,  District  Saharanpur. 

We  Narain  Das  Mahajan,  re-;ident  of  Chilkana,  lambar- 
dar,  GulabKhan,  Nasib  Khan,  Kirim  Bakhsh,  Must.  Miran 
wife  of  KaUu,  Shadi,  Jasamo,  Tajja,  Munira,  Dhumi  and 
Masite,  caste  Rajput,  and  Fakira,  sect  Afghan,  residents  of 
mauza  Gumti,  khewatdars  of  the  aforesaid  village,  do  declare 
as  follows  : — 

At  the  recent  settlement  of  this  village  for  30  years  />., 
from  July  1269  F.  up  to  June  1297  F.,  a  uniform  annual 
Jama   of  Rs.   564   was   fixed   by  the  Government.     We,  the 

♦  F.  A.  296  of  1906. 
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zamindars,  agree  that  up  to  the  term  of  the  settlement 
and  in  future  to  the  termination  of  the  next  settlement  we 
shall  abide  by  the  following  conditions  and  act  upon  them: — 

«  «  «  «  • 

Section  6. — Of  the  transfer  of  property  by  sale  or  mort- 
gage. 

Every  co-sharer  has  power  to  transfer  his  share.  If  any 
co-sharer  wishes  to  transfer  his  share,  he  can  do  so,  first  to  his 
own  brother,  and,  in  case  of  refusal  by  him,  all  his  co-sharers, 
descended  from  a  common  ancestor,  have  a  right  to  it.  If 
any  dispute  arises  as  regards  the  price,  the  price  shall  be  deter- 
mined in  the  presence  of  the  presiding  judge  by  appointment 
of  the  arbitrators.  If  none  (of  them)  will  take  it  for  the  price 
fixed  by  the  arbitrators,  then  he  can  transfer  it  to  a  stranger. 
The  rule  relating  to  sale  also  applies  to  mortgage." 

The  wajib'Ul-arz  for  1297  Fasli  did  not  contain  any  speci- 
fic provisions  regarding  the  above  matter,  but,  after  providing 
for  various  other  matters,  said,  "for  the  remaining  village 
customs  see  the  wajibularz  prepared  in  1867." 

The  plaintiff  was  uncle  of  vendor  the  defendant,  but  there 
was  a  perfect  partition  which  came  into  effect  on  July  i^ 
1905,  and  the  plaintiff  then  ceased  to  be  a  shareholder  in  the 
vendor's  tnahal.  The  vendees  were  strangers.  The  Sub- 
ordinate Judge  held  that  the  wajib-ul-ars  was  evidence  of  a 
pre-existing  custom,  but  by  reason  of  the  partition  the  plain- 
tiff ceased  to  be  a  jaddi  co-sharer  and  couKI  not  pre-empt 
He  dismissed  the  suit. 

Plaintiff  appealed. 

5.  Abdul  Raoojy  for  the  appellant,  contended  that  the  parti- 
tion did  not  affect  the  plaintiff's  right,  and  relied  upon 
Auseri  Lai  v.  Ram  B/tajan,  [1905]  I.  L.  R.,  27  All.,  602. 
Janki  V,  RafH  Partap  Singh,  L^905]  *•  L-  ^y  28  AIL,  286. 
^\   C\  Banerjiy  for  the  respondents,  contended   that  the 
earlier  wajib-ul-arz  recorded  only  a  contract,  which  had  come 
to  an  end  with  the  settlement. 

Joti  Prasad  v.  Baiiri  DaSy  S.  A.    1 109  of  1905,  decided  on  February 
27,  1908,  5  A.  L.  J.,  100. 
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Tota  V.  SheofuircUn^  F.  A.  F.  O.,  135  of  1898,  decided  by  Knox,  and 
AiKMAN,  JJ.,  on  June  15,  1899. 

On  the  effect  of  partition  he  cited 
Dalganjan  v.  Kalka,  [1899]  I.  L.  R.,  22  All.,  i,  28,  31,  32,  F.  B. 
Gobind  Ram  v.  Mashi-ulla,  [1907]  I.  L.  R.,  29  All,  295. 

S,  A,  Raoof,  in  reply,  referred  to 
Baldeo  Sahai  v.  Nagai  Ahir,  [1906J  27  A.  W.  N.,  17. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,   C.   J. — This    appeal    arises  out  of  a  suit    to 
enforce   a  claim    for  pre-emption.     The  property  which    is 
the  subject  of  the  sale  lies  in    a  mahal  of  the  village  Gumti 
in  parganah  Sultanpur,  in    the    Saharanpur    district,    which 
village  was  partitioned  in  the   year    1905.     The    plaintiff  re- 
lies   upon    the   wajib-ul-arz  of  the  village  prepared    in    the 
year  1867  and  upon  an   alleged   adoption    of  the   provisions 
of  that  wajib-ul-arz  in  the  later  wajib-ul-arz  of   1890.     The 
question  before  us  appears  to  depend  upon  the   fact  whether 
or  not  the  wajib-ul-arz  of  1 867    is    a  record  of  right  of    pre- 
emption existing  by  custom.     If  it  be  such  a   record    we   are 
disposed  to  think  upon  the   authorities  that    that    right   still 
continues  to  exist   in   the   village.     If,  on  the   other   hand, 
it  is  a  record  of  right   existing  by  contract   then    that   right 
came  to  an  end  at  the  expiration  of  the  settlement,  and  if  it 
did  come  to  an  end    at    the    expiration    of   the   settlement, 
the  language  of  the  later  wajib-ul-arz  of  1890  would  not  per- 
petuate it.     In  the   wajib'ul-arz   of    1867  the  names  of  the 
residents  of  the  village,  who  are   described    as    the   Khewat- 
dars  are  mentioned,  and  they  purport  to   declare  that  "  they 
agree  that  up  to  the  term  of  the   settlement   and    in    future 
to  the  termination  of  the    next    settlement   they    will   abide 
by  the  following  terms  and   act   upon   them."     Then  follows 
a  number  of  provisions   and   amongst  others   the  following 
provisions    as  to  pre-emption.     "  If  any  co-sharer  wishes  to 
transferhisshare,  hecan  doso,  first,  to  his  own  brother;  and 
incase  of refu.sal  by  him,  all  his  co-sharers,  descended  from 
a  common  ancestor,  have  a  right  to  it."     Now  the  pre-emp- 
tor  Budh  Singh  is  a  paternal  uncle  of  the  vendor,  and  is  also 
a  co-sharer  in  the  village,  but  he  is  not  a  co-sharer  in   the 
mahal,  portion  of  which  is  the  subject  of  the  sale.     If  how- 
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ever  the  right  to  pre-empt,  recorded  in  this  wajih-ul-arz^  is 
a  right  existing  by  custom,  then  it  would  appeaf  to  us  that 
the  pre-emptor  plaintiff  appellant  is  entitled  to  preempt 
notwithstanding  the  fact  that  he  has  no  share  in  the  mahal, 
portion  of  which  is  the  subject  of  the  sale.  In  the  later 
wajib-ul-arz  of  1890,  a  number  of  matters  are  referred  to  but 
no  mention  is  made  of  any  custom  of  pre-emption  whatever, 
but  the  following  words  are  to  be  found  in  it  : — "  For  the 
remaining  village  customs  see  the  wajib-ul-arz  prepared  in 
1867."  The  plaintiff  relies. upon  this  language  and  asks 
us  to  hold  that  it  import3,  into  this  wajib-ul-arz  the  provision 
as  regards  pre-emption  set  forth  in  the  wajib-ul-arz  of  1867. 
It  would  not  be  unreasonable  to  hold  that  the  parties  in- 
tended by  this  language  to  incorporate  the  provisions  of  the 
earlier  wajib-ul-arz  as  regards  the  custom  set  forth  in  that 
document.  But  if  the  right  of  pre-emption  created  by  it  was 
one  arising  from  contract  and  not  existing  by  custom,  it  is 
obvious  that  that  right  would  not  be  perpetuated  b)  the 
incorporation  in  the  later  wajib-ul-arz  of  the  a/j/(?wj  existing 
in  the  village.  The  right  was  not  a  right  existing  by  custom 
but  a  right  arising  from  contract.  Now  the  question  as  to 
whether  or  not  the  wajtb-ul-arz  of  1 867  is  a  record  of  a  custom 
or  the  record  of  a  contract  is  one  of  very  great  difficulty.  A 
strong  argument  may  be  based  upon  the  language  used  in 
support  of  the  view  that  it  is  a  record  of  custom  We  are, 
however,  not  disposed  to  set  aside  the  decree  of  the  court 
below  unless  we  are  clearly  satisfied  that  it  is  erroneous.  We 
do  not  agree  with  the  learned  Subordinate  Judge  in  the  reasons 
given  by  him  for  his  decision,  but  after  giving  the  best 
consideration  we  can,  to  the  language  of  the  wajib-ul-arz  of 
1867,  we  are  unable  to  hold  that  it  is  a  record  of  custom. 
This  being  so,  the  appeal  fails  and  is  dismissed  with  costs, 
including  fees  in  this  Court  on  the  higher  scale. 

S.C.C.  Appeal  dismissed. 
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NIJABAT  ALI 

versus 
WAZIR  ALL* 

Mahomedan  Law—Shia  School—Succession — Maternal  uncle-^/atker's 
comin— preference  between. 

According  to  the  Shia  School  of  Mahomedan  Law  a  cousin  of  the 
deceased's  father  has  no  right  of  inheritance  if  a  maternal  uncle  of 
the  deceased  exists,  the  general  rule  being  that  one  who  is  related 
to  the  deceased  in  a  near  degree  excludes  the  one  who  is  more 
remote. 

Second  Appeal  against  the  decree  of  L.  M.  Stubbs 
Esq.,  District  Judge  of  Saharanpur,  confirming  a  decree  of 
Babu  Nihala  Chandra,  Subordinate  Judge. 

Suit  for  possession  of  property. 

The  facts  appear  from  the  judgment. 

The  courts  below  decreed  the  suit. 

Defendant  appealed. 

Muhammad  Raoof  {{ox  Abdul  Majid\  for  the  appellant. 

Ishaq  Khan  (with  him  Ghulam  Mujtaba),  for  the  respond- 
ent. 

The  following  judgment  was  delivered  by 

Banerji,  J.— This  appeal  arises  in  a  suit  relating  to  the 
estate  of  one  Wali  Muhammad,  who  died  leaving  him  surviv- 
ing the  plaintiff,  who  is  his  maternal  uncle.  The  defendant 
alleges  himself  to  be  the  grandson  of  the  brother  of  the  great- 
grand-father  of  Wali  Muhammad  and  asserted  in  the  Court 
below  that  he  was  entitled  to  the  estate  of  Wali  Muhammad 
in  preference  to  the  plaintiff,  the  maternal  uncle,  on  the  ground 
that  the  deceased  was  a  Sunni.  It  has  been  found  that  Wali 
Muhammad  was  a  Shia  and  the  claim  of  the  plaintiff  has  been 
decreed  by  the  courts  below.  It  is  urged  in  this  appeal  that 
even  if  Wali  Muhammad  was  a  Shia  the  appellant  Nijabat 
AH  is  entitled  to  a  share  in  the  inheritance.  The  question, 
therefore,  is  whether  the  maternal  uncle  of  a  deceased  Shia 
*  S.  A-  ii6oof  1906. 
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excludes  from  inheritance  the  grandson  of  his   great  grand- 
father's brother.     This  question  arises  on  the  assumption  that 
the  relationship  between  the  deceased  and  Nijabat  Ali  is  what 
he  alleges  it  to  be,  although  it  is  denied  on  behalf  of  the  plain- 
tiff that  any  such  relationship   exists.     Even  if  Nijabat  AU 
bears  to  Wali  Muhammad  the  alleged  relationship,  it  appears 
from   the  authorities  of  Mahomedan  law  relating  to  the  Shia 
school  that  the  plaintiff,  who  is  the  maternal   uncle,  would 
exclude  him  from  inheritance.     The  general  rule  is  that  one 
who  is  related  to  the  deceased  in  a  near  degree  excludes  one 
who  is  more  remote.     It   is  clear  that  a  maternal   uncle  is 
nearer  in  degree  to  the  father's  cousin  in  the   third  d^ree. 
According  to  the   Shia  school  uncles,  paternal  or  maternal, 
exclude  paternal  or  maternal  uncles  of  the  father,  and  neces- 
sarily the  sons  of  the  paternal  uncles  of  the  father — See  Baillie's 
Imamia,  p.  271.     The  maternal  uncle  is  a  consanguineous  heir 
of  the  third  class,  and  when  he  stands  alone,  he  inherits  the 
whole  property  (see  p.  285,  also  p.  287).     Assuming,  therefore, 
that  the  defendant  appellant  is  a  cousin  of  the  father  of  the 
deceased,  he  has  no  right  of  inheritance  so  long  as  the  mater- 
nal uncle,  the  plaintiff,  exists.     I  may  observe  that  in  the 
courts  below,  it  was  not  the  appellant's  case  that  even  if  Wali 
Muhammad  was  a  Shia  the  appellant  would  still  have  a  right 
to  a  part  of  his  estate.     The  appeal  is,  in  my  judgment,  un- 
tenable and  is  accordingly  dismissed  with  costs. 

Appeal  dismisstd. 
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UMRAO  ALI  KHAN  and  others 

versus 

ABDUL  SUBHAN  KHAN  and  others.* 

Stamps  Appeal  in  a  suit  for  partition — Remand  to  carry  out  the  parti- 
tion— Appeal  from  order  of  re mand^Court- fee  payable  on. 

In  a  suit  for  partition  the  plaintiffs  claimed  half.  The  Munsif 
found  that  they  were  entitled  to  half  On  appeal  the  District  Judge 
found  that  they  were  entitled  to  quarter,  and  remanded  the  suit  for 
carrying  out  the  partition.  The  plaintiffs  appealed  and  chalianged 
the  decree  on  the  merits  but  paid  a  court-fee  of  Rs.  2.  Held^  that 
the  plaintiffs  should  have  appealed  from  the  decision  as  from  a 
decree  and  the  memorandum  of  appeal  must  be  stamped  as  such. 
Kedar  Nath  v.  Lalji,  (1889)  A.  W.  N.,  198,  followed. 

First  appeal  from  an  order  of  E.  H.  Ashworth  Esq., 
District  Judge  of  Saharanpur,  modifying  the  decree  of  B.  Mu- 
rari  Lai,  Munsif. 

Suit  for  partition  of  a  house. 

The  facts  material  for  the  purposes  of  report  appear  from 
the  judgment.  The  court  of  first  instance  decreed  the  suit. 
The  lower  appellate  court  modified  the  decree  and  remanded 
the  suit  for  carrying  out  the  partition. 

Plaintiff's  appealed. 

Abdul  Raoof{ior  whom  Ahmad  Karim\  for  the  appellants. 

Satish  Chandra  Banerji  (for  whom  Kedar  Nath),  for  the 
respondents. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J. — The  plaintiffs,  who  are  appellants  here,  sued 
for  the  partition  of  a  house  in  which  they  claimed  a  half 
share.  The  Munsif  decreed  the  suit  and  allotted  half  of  the 
house  to  the  plaintiffs.  The  defendants  appealed,  contending 
amongst  other  things,  that  the  plaintiffs  were  only  entitled 
to  a  one-fourth  share  in  the  property.  The  District  Judge 
decided  this  plea  in  the  defendant's  favour,  holding  that  all 
that  the  plaintiffs  were  entitled  to  was  a  one-fourth  share. 
He  then  passed  an  order,  purporting  to  be  under  section  562 
♦F.  A.  F.  O.  No.  16  of  1907. 
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of  the  Code  of  Civil  Procedure,  remanding  the  case  to  the 
first  court,  not,  as  that  section  indicates,  in  order  that  the  suit 
might  be  determined  on  the  merits,  but  that  the  partition 
might  be  carried  through  on  the  finding  arrived  at  by  the 
appellate  court  as  to  the  rights  of  the  parties.  The  plaintiffs 
have  preferred  an  appeal  from  this  decree  on  a  two  rupee 
stamp,  treating  it  as  an  appeal  from  an  order. 
In  the  memorandum  of  appeal  filed  in  this  court,  no  plea 
is  raised  to  the  effect  that  the  case  ought  not  to  have  been 
remanded.  The  pleas  put  forward  go  to  the  merits  of  the 
case  and  attack  the  decision  of  the  lower  court  in  regard  to 
the  plaintiffs*  rights.  For  the  respondents,  a  preliminary 
objection  is  taken  on  the  ground  that  the  plaintiffs  ought  to 
have  appealed  from  the  decision  of  the  court  below  as  from 
a  decree,  and  that  they  should  not  be  allowed  to  appeal  on  a 
memorandum  of  appeal  bearing  only  a  two  rupee  stamp.  In 
our  opinion,  this  objection  is  well-founded.  The  plaintiffs 
ought  to  have  appealed  from  the"  decision  of  the  court  below 
as  from  a  decree.  Following  the  course  adopted  in  the  case 
of  Kedar  Nath  v.  Lalji  Sahai{}),  we  dismiss  the  appeal,  mak- 
ing no  order  as  to  costs  and  leaving  it  to  the  appellants  to 
take  such  steps  as  may  be  available  to  them  for  filing  a  duly 
framed  appeal. 

Appeal  allowed. 
(I)  [1889],  A.  W.  N.,  198. 
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VVILAYATI  BEGAM 

versus 
NAND  KISHORE.* 

Code  of  Civil  Procedure  (Act  XIV  of  1882),  section  244— Dispute 
l>etween  decree-holder  and  purchaser  of  a  share  in  joint  property 
belonging  to  judgment-debtor  and  decree-holder. 

W  obtained  a  decree  for  possession  of  her  share  in  joint  property 
against  A.  Before  execution  R  attached  and  sold  that  property 
as  A's  and  N  purchased  it.  W  was  afterwards  put  in  formal 
possession  of  her  share.  W's  application  for  mutation  of  names 
was  refused.  She  brought  the  present  suit  Held,  that  in  view  of 
the  fact  that  the  property  was  undivided  revenue  paying  property 
W  was  only  entitled  to  be  put  in  formal  possession.  As  soon  as 
she  was  put  in  formal  possession  she  obtained  all  that  she  was 
entitled  to  under  the  decree  and  when  the  defendant  resisted  her, 
she  was  entitled  to  bring  a  suit  Gulzari  Lai  v.  Madho  Ram^  I.  L. 
R.,  26  All.,  447,  distinguished.  Held.^  further  that  it  was  not 
necessary  to  bring  N  upon  the  record  on  account  of  his  purchase 
as  he  was  a  ^yxxckiz,%^x  pendente  lite. 

Appeal  against  the  judgment  of  Richards,  J.,  confirm- 
ing a  decree  of  Sheikh  Maula  Baksh,  reversing  a  decree  of 
B.  Chajju  Mai,  Munsif. 

The  material  facts  appear  from  the  judgment. 

Abdul  Majid,  for  the  appellant. 

G,  W.  Dillon^  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  facts  of  this  ca.se  are  fully  set  out  in 
the  judgment  of  the  learned  Judge  of  this  Court  from  whose 
decision  this  appeal  has  been  preferred.  They  are  not  compli- 
cated. The  plaintiff  Musammat  Wilayati  Begam  was  entitl- 
ed to  an  undivided  share  of  the  estate  of  one  Nihali  Begam 
consisting  of  a  16  biswansi  zamindari  share  of  a  mahal  and  also 
sii  land  appertaining  thereto.  She  brought  a  suit  against 
Ali  Sher  Khan  and  others  for  recovery  of  this  share,  and  on 
the  1 2th  of  December,  1896,  got  a  decree  for  possession.  This 
decree  was  not  put  into  execution  until  the  6th  of  December, 
\L.  P.  A.  No.  53  of  1207, 
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1899.  Formal  possession  was  given  in  1900.  While  this  suit 
was  pending,  one  Raghunath  Das,  who  had  obtained  a  simple 
money  decree  against  Ali  Sher  Khan  and  the  other  defend- 
ants to  the  suit  of  Wilayati  Begam,  attached  and  sold  the 
property  in  which  Wilayati  Begam,  was  a  share-holder,  and 
at  the  auction  sale  the  defendant  Nand  Kishore  became  the 
purchaser,  on  the  20th  of  August,  1895.  In  1899,  he  got  pos- 
session of  the  property  so  purchased.  The  plaintiff  appellant 
applied  in  the  mutation  department  to  have  her  name 
recorded  in  respect  of  her  share,  but  Nand  Kishore  filed  an 
objection  and  the  objection  was  allowed.  Thereupon  the  suit, 
out  of  which  this  appeal  has  arisen,  was  instituted  on  the  25th 
of  July,  1904. 

The  court  of  first  instance  decreed  the  plaintiff^s  claim, 
but  this  decree  was  reversed  on  appeal,  and  on  second  appeal 
to  this  Court,  the  learned  Judge  dismissed  the  appeals  on  the 
ground  that  the  suit  was  barred  by  section  244  of  the  Code 
of  Civil  Procedure.  He  held  that  the  case  fell  within  the 
ruling  in  Guhari  Lai  v.  Madho  Ram  (*),  that  Nand  Kishore 
was  as  the  purchaser  in  that  case,  the  representative  of  the 
judgment-debtor,  within  the  meaning  of  section  244,  and  that 
the  question  raised  was  one  relating  to  the  execution  of  the 
decree,  and  that  that  question  was  only  determinable  by  the 
court  executing  the  decree. 

Now,  was  the  question  raised  one  relating  to  the  execution 
of  the  decree?  This  is  the  important  question.  There  is  an 
aspect  of  the  facts  which  does  not  appear  to  have  been  present 
to  the  mind  of  the  learned  Judge,  and  no  doubt  was  not 
brought  to  his  notice  in  argument.  Musammat  Wilayati 
Begam  was  entitled  only  to  an  undivided  share  of  the  property 
of  Nihali  Begam,  and  could  not  in  her  former  suit  obtain  more 
than  a  decree  declaring  her  title  to  that  share.  She  could 
not  in  that  suit  have  got  more  than  formal  possession.  She 
could  not  obtain  physical  possession,  without  instituting 
partition  proceedings.  The  proceedings  in  execution  in  that 
suit,  therefore,  ended  with  the  delivery  of  formal  possession — 
Jagan  Nath  v.  Milap  Chand  {^).  Wilayati  Begam  having 
got  formal  f)ossession  in  execution  thereby  exhausted  all  the 
(I)  [1904]  I  U  R.,  26  All.,  447.       (2)  [1899]  I.  L.  R.,  21  All.,  277 
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remedies  open  to  her  in  that  suit.     Physical  possession  could 
only   be  obtained  by  partition  in  the  Revenue  Court.     Now 
let  us  see  what  was  the  position  of  Nand  Kishore.     He   pur- 
chased   the   property   in   dispute  pendente  lite,  that  is,  during 
the  pendency  of  the  suit  of  VVilayati    Begam,   and   therefore 
became   bound   by  the  judgment  which  was  obtained  by  the 
plaintiff  against  Ali  Sher  Khan  and  others.     An  alienation  or 
assignment  pendente  lite  is  not  permitted  to  affect  the  rights 
of  other  parties  to  a  suit   unless   it   disables   the   party   who 
makes  the  alienation  from  carrying  out  the  order  of  the  court, 
in  which  case  the  alienee  or  assignee  must  be  brought  before 
the  court.     In   the   present  case  all   that   the  plaintiff  was 
entitled  to  was  a  declaration  of  her  title  to   her  share   in   the 
estate  of  Nihali   Begam,  and  there  was  no  necessity  to  bring 
Nand  Kishore,  the   purchaser  pendente  lite,   before  the  court. 
It  was  argued  before  us  on  behalf  of  the  respondent  that  the 
plaintiff   ought   to  have  applied  to  have  Nand  Kishore  added 
as  a  party  and  to  have  obtained  a  decree   against   him.     But 
it   appears  to  us  that  it  was  not  obligatory  on  the  plaintiff  to 
make   any   application.     If  she   had   made   it,  it  would  have 
rested  in  the  discretion  of  the  court   to   grant  or  refuse   the 
application.     Now  a  grantee  pendente  lite  cannot  question  the 
decree  or  any  proceeding  in  the  cause  which  from  the   nature 
of  the  suit   and  the  relief  prayed  for  might  naturally  result. 
The  practice  under  the  Judicature  Act  in  England    is  similar 
in  this  respect  to   that  prevailing   in  this  country  under  the 
Civil  Procedure  Code,  and  in    England    the   addition    to  the 
array  of   parties  of  a  purchaser  pendente  lite  is  ordinarily 
not  regarded  as  necessary — Kino  v.  Rudkin  {}\  also  (Daniel's 
Chancery  Practice,  6th  edn.,  p.    256).     In  view  then  of  the 
fact   that   the  plaintiff  appellant  in  her  former  suit  obtained 
all  the  relief  to  which  she   was  entitled  as    a   co-sharer  in 
an  undivided  estate,  and  that  she  obtained  formal  possession 
of  her  share  in  execution  of  the  decree  passed  in  that  suit,  we 
do  not  think    that  the  ruling  in  the   case  of   Guhari  Lai  v. 
Madho  Ram,  bars  her  right  to  maintain  the  present  suit 
When  the   defendant   resisted   her  claim  to  have   her   name 
recorded  as  owner  in  respect  of  her  share,  she  was,  we  think, 
justified  in    instituting  the   suit  out  of  which  this  appeal  has 
(3)  [^^77]  L.  R-.  6  Ch.  D.,  160.  at  p.  162. 
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arisen,  which  is  one  in  substance  for  the  declaration  of  her 
title  to  a  share  as  against  the  defendant,  who  in  the  mutation 
proceedings  denied  her  title,  thereby  throwing  a  cloud  on  it. 
She  cannot  obtain  proprietary  possession  of  the  share  unless 
she  takes  partition  proceedings,  and  in  so  far  as  the  court  of 
first  instance  granted  her  a  decree  for  proprietary  possession, 
that  decree  cannot  be  upheld.  We  allow  the  appeal,  set  aside 
the  decree  of  the  learned  Judge  of  this  Court,  and  also  the 
decree  in  the  lower  appellate  court  and  decree  the  plaintiflTs 
claim  for  a  declaration  of  her  title  as  claimed  with  costs  in 
all  courts. 

Appeal  decreed. 
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KHUMAN  SINGH  and  others 

versus 
MAKHAN  SINGH  and  others.* 

Code  0/  Civil  Procedure  {Act  XIV  of  1882),  section  244— Reversiorurs 
of  a  Hindu — Decree  against  the  widow — whether  representatives 
of  judgment-debtor. 

A  decree  for  sale  upon  a  mortgage  of  the  husband's  property 
was  passed  against  a  Hindu  widow.  She  died  before  execution, 
and  the  decree-holders  applied  to  bring  the  reversioners  of  the  hus- 
band on  the  record.  The  reversioners  objected  on  the  ground 
that  they  were  not  the  representatives  of  the  widow.  Heldy  that  it 
is  the  duty  of  the  court  to  stay  execution  until  the  question  so 
raised  is  decided  by  a  separate  suit  or  to  itself  determine  the 
question.  If  it  decides  that  they  are  not  the  representatives  of  the 
judgment-debtor,  it  should  reject  the  application. 

Appeal  against  the  judgment  of  Dillon,  J.,  reversing  a 
decree  of  Pandit  Pitambar  Joshi,  Additional  Subordinate  Judge 
of  Aligarh,  confirming  a  decree  of  B.  Jagat  Narain,  Munsif. 

Application  for  execution  of  decree. 

The  material  facts  appear  from  the  judgment.  The  courts 
below  rejected  the  application.     Dillon,  J.  allowed  the  appeal. 

Judgment-debtors  appealed. 

*  L.  P.  A.  No.  6s  of  1907 
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Gulzari  Lai,  (with  him  Satish  Chandta  Banerji),  for  the 
appellants. 

Sital  Prasad  Ghosh,  for  the  respondents. 

The  judgment  of  fhe  Court  was  delivered  by 

Stanley,  C.  J., — We  are  wholly  unable  to  agree  with  the 
learned  Judge  from  whose  decision  this  appeal  has  been  pre- 
ferred, in  the  view  which  he  took  of  the  law.  That  view  is 
based  upon  the  ruling  in  the  case  of  Liladhar  v,Chattarbhuj 
{}),  But  it  appears  to  us  that  an  important  feature  of  that 
escaped  the  notice  of  the  learned  Judge.  The  facts  are  these. 
Musammat  Dan  Kunwar,  the  widow  of  one  Kishori  Singh, 
mortgaged  property  of  her  husband  in  which  she  had  a  life- 
estate,  to  the  predecessors  in  title  of  the  decree-holders  res- 
pondents. A  suit  was  brought  upon  this  mortgage  and  a 
decree  for  sale  of  the  mortgaged  property  was  passed,  and  an 
order  was  subsequently  passed  under  section  89  of  the  Trans- 
fer of  Property  Act.  The  widow  died  before  execution  of  the 
decree.  The  plaintiffs  respondents  made  an  application  in  exe- 
cution and  asked  that  the  appellants,  the  reversionary  heirs 
of  Kishori  Singh,  should  be  brought  upon  the  record  as  repre- 
senting his  widow  Musammat  Dan  Kunwar.  They  objected 
to  be  brought  upon  the  record,  setting  up  their  title  as  rever- 
sionary heirs  of  Kishori  Singh,  and  objecting  to  be  made 
parties  as  the  legal  representatives  of  Musammat  Dan  Kun- 
war, which  they  were  not. 

The  court  of  first  instance  did  not  take  any  notice  of 
this  objection,  but  dismissed  the  application  for  execution 
upon  other  grounds.  Upon  appeal,  the  learned  Additional 
Subordinate  Judge  confirmed  the  order  of  the  court  of  first 
instance  on  the  ground  that  the  appellants  before  us  were  not 
legal  representatives  of  Musammat  Dan  Kunwar.  A  second 
appeal  was  preferred,  and  the  learned  Judge  before  whom 
it  came,  being  of  opinion  that  the  case  was  governed  by  the 
ruling  in  Liladhar  v.  Chattarbhuj,  reversed  the  decision  of  the 
courts  below  and  passed  an  order  for  the  execution  of  the 
decree.  Against  this  decision  the  apf>eal  before  us  has  been 
preferred. 

(I)  [1899]  LL.  R.,  21  AIL,  277. 
72 
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It  appears  to  us  that  so  soon  as  the  appellants  raised  the 
objection  that  they  were  not  the  legal  representatives  of 
Musammat  Dan  Kunwar,  it  was  the  duty  of  the  court,  under 
section  244  of  the  Code  of  Civil  Procedure  to  stay  execution 
of  the  decree  until  the  question  so  raised  nad  been  determined 
by  a  separate  suit,  or  else  itself  determine  the  question.  The 
lower  appellate  court  determined  the  question  and  found  that 
the  appellants  are  not  the  legal  representatives  of  Musammat 
Dan  Kunwar.  This  being  so,  it  is  obvious  that  the  decree 
passed  against  Musammat  Dan  Kunwar  cannot  be  executed 
as  against  them  or  against  their  property.  The  case  upon 
which  the  learned  Judge  relies  appears  to  us  not  to  be 
applicable,  and  for  this  reason,  namely,  that  in  that  case  the 
persons  who  were  made  parties  to  the  execution  proceedings, 
as  legal  representatives  of  the  deceased  mortgagor,  did  not 
repudiate  their  alleged  representative  character,  but  set  up 
other  objections  to  the  execution  of  the  decree.  The  Court 
rightly,  we  think,  held  that  the  persons  who  were  the  l^al 
representatives  of  a  deceased  mortgagor  cannot  be  heard  to 
question  the  decree  which  was  passed  against  the  person 
whom  they  represent.  In  this  case  the  appellants  repudiated 
the  notion  of  their  being  legal  representatives  of  the  mortgagor 
from  the  outset  and  established  to  the  satisfaction  of  the  lower 
appellate  court  that  they  were  not  such  representatives.  We 
therefore  allow  the  appeal,  set  aside  the  decree  of  the  learned 
Judge  of  this  Court  and  pass  a  decree  rejecting  the  application 
for  execution  so  far  as  regards  the  appellants.  The  appellants 
will  have  their  costs  in  all  courts. 

Appeal  decreed. 
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C.  E.  GREY 

versus 

HAZARI  LAL.* 

Code  of  Civil  Procedure  (Act  XIV  of  1882)^  section  244— Application  for 
payment  of  sale  proceeds  to  official  assignee — Not  an  application  in 
execution  —Appeal, 

An  official  assignee  is  not  a  representative  of  the  judgment-debtor 
within  the  meaning  of  fection  244,  Civil  Procedure  Code.  An 
application  for  payment  of  money  to  him  of  the  proceeds  of  sale  is 
not  an  application  for  execution,  discharge  or  satisfaction  of  the 
decree,  and  no  appeal  lies  against  an  order  rejecting  that  application. 
Kashi  Pr*isad  \.  Miller,  I.  L.  R.,  7  All,  752,  followed. 

A-PPEAL  against  the  order  o\   Babu  Girdhari  Lai,  Subordi- 
nate Judge  of  Cawnpore. 

Application  to  have  the  proceeds  of  sale  paid  over  to  the 
applicant. 

The  court  below  dismissed  the  application. 

Applicant  appealed. 

The  facts  material  for  the  purposes  of  the  report  appear 
from  the  judgment. 

Matt  Lai  Nehru^  for  the  respondent,  raised  a  preliminary 
objection  to  the  hearing  of  the  appeal. 

Satya  Chandra  Mukerji  (with  him   Gulzari  Lai),   for  the 
appellant. 

The  judgment  of  the  Court  was  delivered  by 

Airman,  J. — The  respondent  decree-holder  obtained  a 
decree  against  Dhani  Ram  and  his  son,  Lachmi  Narain  on  the 
2nd  of  May,  1907.  In  execution  of  his  decree,  property 
belonging  to  the  judgment-debtors  was  sold  on  the  27th  and 
the  28th  May,  1907.  The  judgment-debtors  were  declared 
insolvents  by  the  Calcutta  High  Court  and  vesting  orders,  in 
respect  of  their  property,  were  passed  in  the  case  of  Dhani 
Ram  on  the  17th  May,  1907,  and  in  the  case  of  Lachmi  Narain 
on  the  29th  May,  1907.  The  insolvents'  schedules  were  not 
♦  E.  F.  A.  No.  257  of  1907. 
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filed  until  the  7th  April,  1908.  The  appellant,  who  is  the 
OflGcial  Assignee,  applied  to  the  court  below  for  payment  to 
him  of  the  proceeds  of  the  sale.  The  court  below  relying 
on  the  ruling  of  this  Court  in  Kashi  Prasad  \\  Miller  {})y 
refused  the  application. 

The  OflGcial  Assignee  comes  here  in  appeal.  An  objec- 
tion is  taken  that  no  appeal  lies,  on  the  ground  that  he  is  not 
the  representative  of  the  judgment-debtors  within  the  mean- 
ing of  section  244  of  the  Code  of  Civil  Procedure,  and  that 
this  application  does  not  relate  to  the  execution,  discharge  or 
satisfaction  of  the  decree  and  consequently  no  appeal  lies. 

The  decision  cited  above  is  clearly  in  favour  of  this  objec- 
tion. That  decision  has  never  been  overruled  by  this  Court, 
and  has  been  followed  in  the  case  of  Sardar  Mai  v.  Moodliar 
and  C.  Agnew  Turner,  Official  Assignee  (^),  and  ChandmuU  v. 
Ranee  Soondery  Dossee  (®).  With  reference  to  these  author- 
ities, we  must  sustain  the  objection  and  hold  that  no  appeal 
lies.     The  result  is  we  dismiss  this  appeal   with  costs. 

Appeal  dismissed, 
f  I)  [1885]  I.  L.  R.,  7  All,  752.        (2)  [1897]  I.  L.  R.,  21  Bom.,  205. 
(3)  [1895]!.  L.  R.,22Cal.,  259. 
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HAZARI  MAL 

versus 

KHAWANl  RAM  and  others.* 

Non-joinder y  objection  as  to— Objection  to  be  taken  at  the  earliest  oppor- 
tunity—Code of  Civil  Procedure  (Act  XIV  of  1682),  section  J4— 
Limitation. 

Where  a  defendant  does  not  take  any  objection  as  to  non-joinder 
of  necessary  parties  in  his  written  statement  but  does  so  upwards 
of  six  months  afterwards,  and  the  plaintiff  thereupon  makes  an  appli- 
cation for  the  names  to  be  added  which  is  done  after  the  period 
of  limitation  for  the  suit  had  expired,  keldy  that  the  suit  is  not  barred 
by  limitation  as  the  defendant's  objection  as  to  non-joinder  not 
having  been  made  at  the  earliest  opportunity  ought  to  have  been 
disregarded  with  reference  to  section  34,  Code  of  Civil  Procedure. 

♦  F.   A.    F.  O.  No.  190  of  1908. 
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Appeal  against  the  order  of  Munshi  Muhammad  Ahmad 
Ali  Khan,  Additional  Judge  of  Meerut,  reversing  a  decree  of 
B.  Gobind  Prasad,  Additional  Munsif  of  Ghaziabad. 

Suit  to  recover  a  sum  of  money. 

The  facts  material  ft^r  the  purposes  of  the  report  appear 
from  the  judgment. 

Surcndra  Naih  Sen,  for  the  appellant. 
Durga  Charan  Banerji,  for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Airman,  J. — This  is  an  appeal  from  an  order  of  remand. 
The  plaintiffs  Bhawani  Ram  and  Jawahir  Lai  brought  the 
suit  on  the  allegation  that  they  with  one  Rekhal  Das  were 
proprietors  of  a  banking  and  commission  firm  at  Sikundrabad, 
and  that  Hazari  Mai.  the  principal  defendant,  was  indebted 
to  the  firm.  Rekhal  Das  did  not  join  in  the  suit,  and  was 
made  ^.  pro  formd  defendant.  The  suit  was  filed  on  the  i6th 
of  August,  1906.  The  defendant  Hazari  Mai  filed  a  written 
statement  on  the  5th  of  September,  1906.  In  that  he  took 
no  objection  to  want  of  parties.  Upwards  of  six  months 
afterwards,  namely,  on  the  20th  of  March,  1907,  he  took 
objection  to  the  effect  that  the  two  minor  sons  of  Rekhal 
Das  ought  to  have  been  joined  a^  parties  to  the  suit  and 
that  in  their  absence  the  suit  could  not  proceed.  Thereon  the 
plaintiffs  in  order  to  remove  this  objection, though  not  admitting 
that  the  minors  were  necessary  parties,  applied  for  their  names 
to  be  added,  and  this  was  done.  Objection  was  then  taken 
that  the  suit  could  not  be  maintained  as  it  was  barred  against 
the  added  defendants  at  the  time  their  names  were  brought 
upon  the  record.  The  court  of  first  instance  relying  on  the 
decision  in  Samrathi  Singh  v.  Ktshan  Prasad  {}),  held  that 
the  minors  were  necessary  parties,  and  as  they  were  not  joined 
as /r^ /t7r;//^J  defendants  until  after  the  period  of  limitation 
for  the  suit,  it  could  not  be  maintained.  Accordingly  he 
dismissed  the  suit.  On  appeal  the  Additional  District 
Judge  after  referring  to  certain  rulings  allowed  the  appeal, 
and  sent  back  the  case  for  decision  on  the  merits.  The 
principal  defendant  Hazari  Mai  appeals  from  that  order 
of  remand.  In  our  opinion,  this  case  is  distinguishable 
(I)  [1907]  I.  L.  R.,29All.,3ii. 
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from   that   relied   on   by  the  learned  Munsif.     The  facts  re- 
semble more  those  of  a  case  referred  to  in  the    ruling,  Sam- 
rathi  Singh  v.  Kishan  Prasad,  namely,  the  case   of  Paieskri 
Pratap  Narain   Singh  v.  Rudta  Prasad  Narain   Singhi^\ 
In  this  case  the  objection  to  want  of  parties  was   clearly  not 
taken  at   the  earliest  possible  opportunity.       The  defendant 
belongs  to  the  same  caste  and  resides  in  the   same   place  as 
the  plaintiffs,  and  must  be  deemed  to  have  known  of  the  exist- 
ence of  the  sons  of  Rekhal  Das.     Had  he  taken  objections  in 
his  written  statement,  the  case  would  have  been  different,  but 
then  had  he  done  so,  the  plaintiff  could  at  once,  within  the 
period  of  limitation,  have  added  the  names  of  the  minors. 
The  defendant  waited  until  a  suit  with  the  minors  as  defend- 
ants was  barred  by  limitation  and  then  took   objection.    In 
the  case,  Pateshri  Pratap   Narain  Singh  v.  Rudra  Praiap 
Narain  Singh,  the    learned    Judges   cited   with    approval  a 
passage  from  a  judgment  of  the   Bombay   High    Court  in 
the  case  Guruvayya  Gouda  v.  Dai  tat  ray  a  Anant  (3),  where  it 
is   said  : — "  We  must   hold  that   the    bar  of   limitation    was 
not  established  as  the  defendant's  objection  to   non-joindcf 
of  parties  having  been  taken  at  a  late  stage  of  the   suit  may 
be  disregarded."     We  think  that   the   court  of  first  instance 
ought  not  to  have  entertained  the  objection    having  r^ard 
to  the  provisions  of  section  34  of  the  Code  of  Civil  Procedure. 
On  the  grounds  stated  above  we  uphold  the  decision   oi  the 
court    below,  and   dismiss   this  appeal   with  costs,  including 
fees  on  the  higher  scale. 

Appeal  dismissed. 

(2)  [1904]  I.  L.  R.,  26  AIL,  528. 

(3)  [1903]  1-  L-  R-»  28  Bom.,  II. 
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ANANDI  KUNWARI 

versus 

AJUDHIA  NATH* 

Code  of  Civil  Procedure  {Act  XIV  of  1882)^  sections  244^  jioA— Dispute 
between  judgment-debtor  and  auction  purchaser — Appeal— Auction 
purchaser^  a  representative  of  judgfnent-debtor. 

An  auction  purchaser  is  a  representative  of  the  judgment-debtor 
and  not  that  of  the  decree-holder  whose  interest  in  the  case  closes 
as  soon  as  he  gets  his  money.  Any  dispute  between  a  judgment- 
debtor  and  the  auction  purchaser  is  not  a  dispute  between  parties  to 
the  suit  or  their  representatives  and  does  not  fall  within  the  purview 
of  section  244  of  the  Civil  Procedure  Code. 

No  appeal  lies  against  an  order  passed  under  section  310A  of  the 
Code  of  Civil  Procedure,  but  the  order  is  capable  of  being  revised. 

A  dispute  between  the  judgment-debtor  and  his  representative 
does  not  fall  within  section  244. 

Manickha  v.  Rajagopala^  I.  L.  R.,  30  Mad.,  507  ;  Imtiaz  Begam  v. 
Dhuman  Bcganiy  1.  L.  R.,  29  All.,  275,  dissented  from  ;  Bashir-ud-din  v. 
Jhori  Singhy  I.  L.  R.,  19  All.,  140,  followed  ;  Kuber  Singh  v.  Sahib  Laly 
I.  L.  R.,  27  All,  263  ;  Guhari  Lai  \,  Madho  Ram^  I.  L.  R.,  26  AIL,  447; 
Magan  Lai  w,  Doshi,  I.  L  R.,  25  Bom.,  631;  Raynor  v.  The  Mussoorie 
Bank,  1.  L.  R.,  7  All.,  681,  referred  to. 

Application  to  revise  an  order  of  F.  D.  Simpson,  Esq., 
District  Judge  of  Gorakhpur,  reversing  an  orc'er  of  Babu  Lai 
Gopal  Mukerji,  Munsif. 

Application  to  set  aside  a  sale  under  section  310  A,  Civil 
Procedure  Code. 

The  court  of  first  instance  set  aside  the  sale   but    the 
lower  appellate  court  reversed  the  order. 
The  facts  appear  from  the  judgment. 

Tej  Bahadur  Sapru  (with  him  Sundar  Laly  Moti  Lai  Nehru, 
Madan  Mohan  Malaviya  and  Braj  Narain  Giirtu\  for  the 
petitioner. 

/.  A^.  Chaudrty  for  the  respondent. 
The  judgment  of  the  Court  was  delivered  by 
Griffin,  J. — This  is  an    application   for   revision  of  an 
order  of  the  learned  District  Judge  of  Gorakhpur,   allowing 
♦  Civil  Revision  No.  75  of  1907. 
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the   appeal   of  an   auction   purchaser  against  the  order  of  the 

Munsif  setting  aside  a  sale  under  section  310A  of  the  Code  of 

Civil  Procedure.     The  facts  out  of  which  this  application  has 

arisen  are  that  one  Magan    Sahu  obtained  an  ex  parte  decree 

against   the  applicant   on   the   1 7th  of  September,  1903.      In 

execution   of  that   decree,  a  house  was  advertised  for  sale  on 

the  13th  of  December,  1906.     On  the  nth  of  December,  1906, 

the  judgment- debtor,  Musammat  Anandi  Kunwari,  applied  to 

the   court  under  section  108  of  the  Code  of  Civil    Procedure, 

to  have  the  ex  parte  decree   set  aside.     That  application  was 

entertained,  and  the  2nd  of   February,    1907,   was    fixed    for 

hearing.     On  the  12th   of  December  the  applicant    deposited 

in  court  Rs.  99  in   part    payment  of  the  decretal  amount  and 

asked  that  the  sale  be  postponed  for  one    week,  promising  at 

the  same  time  to  deposit  the    balance  of  the  decretal  amount 

within  the  week.     The   sale   was    postponed    to  the    20th  of 

December.     On  that   date,  the  applicant  not  having  paid  in 

the  balance,  the  house  was  sold  and  purchased  by  the  opposite 

party,  Ajudhia  Nath  Ojha,  for  a  sum  of  Rs.  220.     The   houbc 

is  said  to  be  a  very  valuable  one,  and  from  the  array  of  counsel 

engaged  on  behalf  of  the   applicant  in    this  Court,  this  would 

seem  to  be   the   case.     On    the    i6th   of  January,    1907,  the 

applicant   deposited    in  court  Rs.  205    together   with   a  sum 

sufficient  to  cover   the  5   per   cent  on   the    purchase    money, 

allowed    by  the  provisions   of  section  3 10 A.     This    sum  with 

the  deposit  previously    made  by  her  was   sufficient  to  satisfy 

the  amount  due  under  the  decree.    She  asked  that  the  sale  be 

set  aside  under  section    310A.     She  added   a  prayer  that  the 

sum  be  held  in  deposit  pending  the  disposal  of  her  application 

to  have  the  ex  parte  d^cro^  set  aside.    On  the  2nd  of  Februan% 

1907,  her  application    under  section  108  was  dismissed.     The 

court  of  first  instance  held  that  under  the  circumstances  there 

had  been  a  sufficient  compliance  with  the  provisions  of  section 

310A,  and  made  an  order   setting   aside   the   sale.     Against 

that  order  the  auction  purchaser   preferred  an   appeal   to  the 

learned  District  Judge,  who  entertained  it,  and  in  the  result  set 

aside  the  Munsifs  order   on  the  ground    that  the   deposit  by 

the  judgment-debtor   was    not   an    unconditional    one.     The 

judgment-debtor  has  applied  to   this  Court  for  revision  of  the 

appellate  order  of  the  learned  District   Judge   on  the  ground 
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that  no  appeal  lay  to  him  from  the  Munsif  s  order.    In  support  Civil. 

of  the  application  reliance  is  placed  on  the  rulings  in  Bashir-  ^7^ 

ud-din  v.Jhori  Singhi  * ),  and  Kuber  Sins^h  v.  Skib  Lal{}\  These  

An\ndi  Kunwari 
rulings  support  the   applicant's   contention  that    no  appeal  is  ^. 

allowed  by  law  against   an  order  under   section    310A.     On      Ajudhia  Nath. 

behalf  of  the  opposite  party  reliance  is  placed  on  the  ruling  in  -' 

Imtiazi  Begain  v.  D human  Begam  (•),  in  which  a  Bench  of 
this  Court  declined  to  follow  the  case  reported  in  I.  L.  R., 
19  AH.,  140,  above  referred  to,  on  the  ground  that  the  auction 
purchaser  is  the  representative  of  the  judgment-debtor  and 
that  therefore  an  appeal  lay  under  the  provisions  of 
section  244(r)  of  the  Code  of  Civil  Procedure.  The  ruling 
in  29  Allahabad  contains  no  reference  to  the  decision  of 
this  Court  reported  in  I.  L.  R.,  27  All.,  263.  It  appears  to 
us  that  the  learned  Judges,  whilst  holding  that  the  auction 
purchaser  is  a  representative  of  the  judgment-debtor,  omit- 
ted to  notice  that  the  contest  was  between  the  auction  pur- 
chaser and  the  judgment-debtor.  They  held  that  the  case 
fell  within  the  provisions  of  section  244(^),  on  the  authority 
of  the  Full  Bench  decision  of  this  Court  in  Gulsari  Lai  v.  Ma- 
dho  Ram  (*).  In  that  case,  the  contest  was  between  the  hold- 
er of  a  mortgage  decree  an  J  an  auction  purchaser  at  a  sale 
held  in  execution  of  a  simple  money  decree  against  a  judg- 
ment-debtor whose  property  was  ordered  to  be  sold  in  the 
suit  of  the  mortgagee.  This,  it  seems  to  us,  is  entirely  a 
different  case  and  clearly  falls  under  section  244(r).  We 
agree  with  the  ruling  in  Bashir-ud-din  \,  Jhori  Singhy  referred 
to  above.  No  appeal  is  allowed  by  section  588  of  the  Code  of 
Civil  Procedure  from  an  order  under  section  310A  of  that 
Code.  The  case  in  our  opinion  does  not  come  within  section 
244  of  the  Code.  It  was  simply  a  question  between  the  judg- 
ment-debtor and  a  purchaser  at  an  auction  sale.  It  was  im- 
material to  the  decree-holder  whether  he  received  his  money 
from  a  deposit  made  by  the  judgment-debtor  or  from  the  price 
paid  by  a  purchaser  at  an  auction  sale.  The  learned  advocate 
for  the  opposite  party  strenuously  contended  that,  even  when 
the  dispute  is  betwf  en  the  auction  purchaser  as  representative 
of  the  judgment-debtor,  and  the  judgment-debtor  the  case  still 

(1)  [1896]  I.  L.  R.,  19  AIL,  140.      (2)  [1904]  I.  L.  R.,  27  All,  263 

(3)  [1907]  I.  L.  R.,  29  All,  275.     (4)  [i9'>ll  I.  L.  R.,  26  All,  447. 
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falls  under  section  244'V)  of  the  Code  of  Civil  Procedure. 
Amongst  the  questions  to  be  determined  under  section  244  are 
"  questions  arising  between  the  parties  to  the  suit  in  which  the 
decree  was  passed  or  their  representatives  and  relating  to 
the  execution,  discharge  or  satisfaction  of  the  decree  or  to 
the  stay  of  execution  thereof"  Admitting  that  in  the  present 
ca.se  there  is  a  question  relating  to  the  execution  of  a  decree, 
can  it  be  said  that  it  is  a  question  arising  between  the  parties 
to  the  suit  or  their  representatives  ?  In  our  opinion,  it  cannot. 
The  same  view  was  taken  by  the  Bombay  High  Court  in 
Magan  Lai  Mulji  w  Dos  hi  Mulji{^\  in  which  the  learned 
Chief  Justice  said  : — "  Now  here  the  question  is  simply  between 
the  judgment-debtor  and  the  purchaser  of  his  interest  .in  the 
land,  and  can  it  be  said  that  the  auction  purchaser  is  the 
representative  of  a  party?  Certainly  not  of  the  decree-holder; 
therefore  he  can  only  claim  to  be  a  representative  of  the  judg- 
ment-debtor. I  doubt  whether  he  can  claim  this  character. 
But  assuming  for  the  sake  of  argument  he  can,  it  would  not 
aid  him  ;  for  in  our  opinion,  the  section  does  not  cover  a  ques- 
tion between  a  party  to  the  suit  and  his  represenatative* 
Therefore  we  have  not  the  necessary  basis  for  the  application 
of  section  244,  and  as  a  consequence  we  hold  no  appeal  lies, 
because  it  is  only  so  far  as  an  order  under  section  310A  comes 
under  section  2^{c)  that  it  is  appealable.**  We  are  in  agree- 
ment with  the  concluding  portion  of  the  above  passage.  In 
this  view,  we  are  supported  by  what  was  said  in  the  case  of 
Raynorv,  The  Mussoorte  Bank  (*).  At  page  686  of  the  judg- 
ment the  learned  Judges  remark: — "But,  apart  from  other 
considerations  showing  that  section  244  is  not  applicable  to  a 
proceeding  of  this  character,  it  is  sufficient  here  to  observe  that 
an  application  cognizable  under  that  section  must  be  an  appli- 
cation between  the  parties,  that  is  to  say,  between  the  parties 
arrayed  against  each  other  as  decree-holders  of  the  one  part, 
and  the  judgment-debtors  or  their  representatives  of  the  other. 
But  this  is  not  such  a  question.  It  is  a  controversy  of  two 
judgment-debtors  inter  se,  and  the  provisions  of  section  244 
do  not  apply  to  the  determination  of  such  questions."  So 
here,  the  controversy  is  between  a  judgment-debtor  and  his 
representative,  and  we  think  it  would  be  straining  the  language 
(5)  [1901]  I-  L-  R»  25  Bom.,  631.        (6)  [1885]  1.  L.  R.,  7  All,  681. 
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of  section   244  to   hold  that   such  a  dispute   falls   within  the  Civil. 

scope  of  that  section.     The  learned  advocate  for  the  opposite  ,q^ 

party  further  contended  that  in  this  case  the  auction  purchaser 
was  a  representative  of  the  decree-holder,   and  in   support  of  ' v, 

this  view,  he  relies  upon  the  ruling  of  the  Madras  High  Court     Ajudhia  Nath. 
m  Manickka  Odayan   v.    Rajagopala  Pillai  {^ ),     That   ruling  GriffifiyJ, 

supports  the  learned  advocate's  contention  ;  but  with  all 
deference  to  the  learned  Judges  who  decided  that  case,  we 
find  ourselves  unable  to  follow  them.  We  are  unable  to  hold 
that  in  a  case  like  the  present  the  auction  purchaser  can  be 
deemed  in  any  way  to  represent  the  decree- holder,  whose 
interest  in  the  case  closed  as  soon  as  he  got  the  money. 
No  appeal  is  given  by  section  588  of  the  Code  of  Civil  Proce- 
dure, and  for  the  reasons  given  above,  we  hold  that  the  case 
does  not  fall  within  the  provisions  of  section  244  of  the  Code, 
so  as  to  give  a  right  of  appeal  under  that  section.  The  result 
is  that  in  our  opinion,  the  District  Judge  had  no  jurisdiction 
to' hear  the  appeal,  and  we  think  his  order  should  beset  aside. 
But  as  under  section  622  of  the  Code,  we  are  empowered  in  a 
case  like  this  to  pass  such  order  as  we  think  fit,  we  consider 
it  right  to  make  the  order  setting  aside  the  decree  of  the 
lower  appellate  court,  conditional  upon  the  applicant  paying 
into  court  for  the  opposite  party,  in  addition  to  the  sum 
already  paid,  interest  on  the  purchase  money  (Rs.  220)  at  the 
rate  of  5  per  cent  per  annum  from  17th  January,  1907,  up  to 
this  date.  On  this  additional  amount  being  paid  in  within 
one  month  of  the  date  of  this  order  being  certified  to  the 
court  below,  the  decree  of  the  learned  District  Judge  will  stand 
discharged  and  that  of  the  court  of  first  instance  restored. 
But  if  the  sum  be  not  paid  within  the  time  allowed,  this  appli- 
cation will  stand  dismissed.     We  make  no  order  as  to  costs. 

Application  granted, 
(7)  [1907]  I.  L.  R.,  30  Mad.,  507. 
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MIHI  LAL 

versus 

LARETI  PRASAD* 

Criniinal  Procedure  Code  (Act   V  0/ i8g8),  sections  igs^  47^ —Sanction 
refused  by  a  Magistrate  of  first  class— Power  of  District  Magistrate. 

A  District  Magistrate  has  no  jurisdiction  to  entertain  an  applica- 
tion, for  sanction  to  prosecute  a  complainant,  refused  by  a  Magis- 
trate of  the  first  class  who  tried  the  case  and  from  whose  order 
appeals  ordinarily  do  not  lie  to  the  District  Magistrate.  If  he 
entertains  such  an  application,  his  order  is  ultra  vires.  Held^  further 
that  he  has  no  power  to  entertain  such  an  application  under  section 
476  of  the  Code  of  Criminal  Procedure  as  the  offence  was  not  com- 
mitted before  him. 

Criminal  Refekence  made  by  the  Additional  Sessions 
Judge  of  AHgarh. 

The  circumstances  under  which  the  reference  was   made 
appear  from  the  judgment. 

The   Assistant   Government    Advocate  (W.  K.  Porter), 
in  support  of  the  order  of  the  District  Magistrate. 

The  following  judgment  was  delivered  by 

Knox,  J. — The  circumstances  of  this  case  are  rather  pecu- 
liar. One  Mihi  Lai  filed  a  complaint  against  Lareti  Prasad, 
charging  him  with  offences  under  sections  218  and  463  of  the 
Indian  Penal  Code.  The  Magistrate  before  whom  the  case 
was  instituted  discharged  the  accused  and  awarded  him 
Rs.  15  compensation  under  the  provisions  of  section  250  of 
the  Code  of  Criminal  Procedure.  Lareti  Prasad  then  applied 
to  the  same  Magistrate  for  sanction  to  prosecute  the  applicant 
under  section  193  of  the  Indian  Penal  Code,  alleging  that  the 
evidence  given  by  him,  Mihi  Lai,  in  the  case  was  false.  Sanc- 
tion was  refused,  and  Lareti  Prasad  then  applied  to  the  Court 
of  the  District  Magistrate  for  the  grant  of  sanction  which  had 
been  refused  by  the  Subordinate  Magistrate,  who  is  a  Magis- 
trate exercising  powers  of  a  Magistrate  of  the  first  class. 
*  Cr.  Ref  No.  56  of  1908, 
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The  District  Magistrate  had  no  jurisdiction  to  entertain  this 
application,  as  his  court  was  not  one  to  which  appeals  from 
the  Court  of  the  Subordinate  Magistrate  in  question  ordinarily 
lay.  Whether  the  learned  Magistrate  took  this  matter  into 
consideration  or  not  does  not  appear  from  his  judgment.  He, 
without  setting  aside  the  order  of  the  Subordinate  Magistrate, 
directed  the  prosecution  of  Mihi  Lai  under  section  211  of  the 
Indian  Penal  Code.  As  the  learned  District  Magistrate 
could  not  pass  any  orders  under  section  195  of  the  Code  of 
Criminal  Procedure,  the  only  other  section  under  which,  so  far 
as  I  know,  he  could  have  taken  action  is  section  435  of  the 
Code  of  Criminal  Procedure.  Assuming  for  the  moment  that 
he  did  act  under  that  section,  the  order  that  he  passed  is,  in 
my  opinion,  illegal.  The  powers  given  to  a  District  Magis- 
trate under  section  435  and  the  following  sections  do  not  any- 
where include  the  power  conferred  on  a  court  of  appeal  by 
section  195.  All  that  he  could  have  done  waslo  make  a 
report  for  the  orders  of  this  Court,  showing  the  result  of  his 
examination  of  the  record.  This  he  did  not  do.  It  may  be 
argued  that  the  learned  District  Magistrate  took  action  under 
section  476  of  the  Code  of  Criminal  Procedure.  If  he  did  so, 
his  action  and  his  order,  in  my  opinion,  are  ultra  vires.  The 
offence,  in  respect  of  which  he  gave  sanction,  vh.,  an  offence 
under  section  21 1  of  the  Indian  Penal  Code,  was  not  com- 
mitted before  him  or  brought  under  his  notice  in  the  course 
of  a  judicial  proceeding.  As  I  have  already  stated,  his  action 
unHer  section  435  of  the  Code  is  confined  merely  to  an  exami- 
nation of  the  record  and  to  report  to  this  Court.  Section  435 
confers  no  powers  upon  a  District  Magistrate  under  it  to  take 
evidence.  The  only  case  in  which  he  can  take  evidence  is  set 
out  in  section  437.  It  is  evident  from  the  order  which  he 
made  upon  the  application  that  the  case  before  him  was  one 
which  called  for  no  action  under  section  437  of  the  Code.  In 
any  case  then  the  order  of  the  District  Magistrate  was  ultra 
vires,  and  the  case  has  been  properly  reported  by  the  learned 
Additional  Sessions  Judge.  I  set  aside  the  order  of  the 
District  Magistrate,  dated  the  9th  of  November,  1907,  and 
direct  that  the  record  be  returned. 

Order  set  aside. 
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NIHAL  CHAND 
versus 
RUSTAM  ALI  KHAN  and  another.* 

Civil  and  Revenue  Court— Jurisdiction— Suit  for  declatation  that  lease 

void. 

A  suit  by  co-sharers  of  a  village  that  a  lease  granted  by  a  lambar- 
dar  was  null  and  void  is  a  suit  of  which  the  Civil  Courts  can  take 
cognisance.  Jagannnth  v.  Hardayal^  A.  W.  N.,  1897,  p  207, 
referred  to. 

Appeal  against  the  order  of  Austin  Kendall  Esq..  Addi- 
tional* Judge  of  Meerut,  reversing  a  decree  of  Babu  Ram  Das, 
Munsif. 

Suit  for  a  declaration  that  the  counter-part  of  a  lease  is 
void  and  for  possession. 

The  facts  appear  from  the  judgment. 

The  court  of  first  instance  dismissed  the  suit  but  the 
lower  appellate  court  reversed  the  decree. 

Defendant  appealed. 

Baldev  Ram  Dave  (for  Sundar  Lai,  and  with  him  Gokul 
Prasad),  for  the  appellant. 

Jagbandhu  Phani,  (for  Satish  Chandra  Banepyi),  for  the 
respondents. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J. — The  plaintiffs,  who  are  respondents  here, 
came  into  court  alleging  that  one  of  the  defendants  to  the 
suit,  namely,  Nawab  Muhammad  Hashmat  Ali  Khan,  to- 
gether with  certain  other  defendants,  and  the  plaintiffs  them- 
selves are  owners  of  certain  land  set  out  in  the  plaint  ;  that 
the  defendant  above-mentioned  is  the  lambardar,  and  that  he 
n  order  to  cause  loss  to  the  plaintiffs,  had,  without  the  plain- 
tiffs' consent,  granted  to  the  defendant  Rai  Bahadur  Lala 
Nihal  Chand  a  perpetual  lease  of  the  land  and  taken  a  counter- 
part from  him  under  which  the  last  named  defendant  was  in 
possession.  They  accordingly  prayed  for  a  declaration  that 
the  counter-part  of  the  lease  is  null  and  void,  and  they  further 
*  F.  A.  F.  O.  No.  41  of  1907. 
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asked  that  they  should  be  put  in  proprietary  possession  of 
the  land.  The  suit  was  dismissed  by  the  court  of  first 
instance  which  held  that  the  case  was  one  in  which  the  plain- 
tiffs could  get  no  relief  in  a  Civil  Court.  The  plaintiffs 
appealed.  The  learned  Additional  Judge  allowed  the  appeal, 
set  aside  the  decree  of  the  court  of  first  instance  and  remanded 
the  case  for  decision  on  the  merits.  The  defendant  lessee 
appeals  against  this  order  of  remand.  In  our  opinion,  the 
order  of  the  learned  Additional  Judge  is  not  open  to  the 
objections  taken.  We  consider  that  the  plaintiffs  could  not 
have  got  the  reliefs  they  ask  for  by  a  suit  in  a  Revenue  Court. 
Suits  similar  to  the  present  have  bsen  hitherto  entertained  by 
the  Civil  Court.  See,  for  instance,  the  case  of  Jaf^annath  v. 
Har  Dayal{}\  No  doubt,  until  the  lease  is  set  aside  the 
appellant  is  a  tenant,  but  in  this  suit  the  respondents  challenge 
the  validity  of  the  lease,  an  1  we  are  of  opinion  that  it  is  for 
the  Civil  Court  to  decide,  as  it  has  decided  in  numerous  simi- 
lar cases,  whether  under  the  circumstances  of  the  case  the 
granting  of  the  lease  was  or  was  not  within  the  authority  of 
the  lambardar.     We  dismiss  the  appeal  with  costs. 

Objections  have  been  taken  under  section  561  of  the  Code 
of  Civil  Procedure.  In  our  opinion,  there  is  no  force  in  them. 
The  objections  are  likewise  dismissoJ.  We  may  observe  that 
in  our  opinion  the  claim  of  the  plaintiffs  to  be  put  in  proprie- 
tary possession  of  the  land  on  cancellation  of  the  lease  is  one 
which  cannot  be  maintained. 
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MOHIBULLAH 

versus 

ABDUL  KHALIK  and  others* 

Mahomedan  Law — mushaa  of  undivided  property— possession  of  half. 

G  made  a  gift  of  his  property  to  his  two  daughters  and  delivered 
possession  of  a  half  undivided  share  to  one  of  them,  the  other 
being  absent  on  a  pilgrimage.  Held^  that  the  gift  was  not  invalid 
but  passed  the  interest  in  the  property  to  the  daughters.  Muham- 
mad Mumtaz  Ahmad  \\  Zubaidajafiy  I.  L.  R.,  U  All,  460,  referred  to. 

Second  APPEAL  against  the  decree  of  Bubu  Udit  Narain 
Singh,  Officiating  Subordinate  Judge  of  Allahabad,  reversing 
a  decree  of  Pandit  Mohan  Lai  Hukku,  Munsif. 

Apijlication  for  execution  of  a  decree. 

The  court  of  first  instance  dismissevl  the  application  but 
the  lower  appellate  court  reversed  the  decree. 
Judgment-debtor  appealed. 
Ghulam  Mujtaba,  for  the  appellant. 

Dnr^^a  Charan  Bancrji  (with  him  Abdul  Majid),  for  the 
respondents. 

The  following  judgment  was  delivered  by 

AlKMAN,  J. — The  respondents  attached  a  house  as  belong- 
ing to  tiieir  judgment-debtor,  Wali  Muhammad,  against  whom 
they  had  obtained  a  decree.  The  house  had  belonged  to 
Ghazi,  the  father  of  Wali  Muhammad.  It  is  proved  that 
Ghazi  by  a  deed  of  gift,  executed  on  the  6th  of  April,  1906, 
gave  the  house  in  equal  shares  to  his  daughters-in-law, 
Musammat  Haliman  and  Musammat  Ayasha,  Ayasha  is  dead 
and  the  appellant  MohibuUah  is  her  son  and  heir.  Musammat 
Haliman  and  MohibuUah  objected  to  the  attachment. 
Haliman's  objection  as  to  her  half  was  overruled  by  the 
Munsif  on  the  ground  that  at  the  time  of  the  gift  she  was  on 
a  pilgrimage  to  Mecca  and  so  did  not  get  possession  of  the 
propert)-.  The  learned  Munsif  found  that  Ayasha  had  got 
possession  of  her  half  share  and  sustained  the  objection  of 
*  E.  S.  A.  982  of  1907. 
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Mohibullah.  On  appeal  by  the  decree-holders,  the  learned 
Subordinate  Judge  found  that  the  gift  in  favour  of  Ayasha 
was  invalid  according  to  Mahomedan  Law  and  overruled 
Mohibullah's  objection.  Mohibullah  comes  here  in  second 
appeal.  The  learned  Subordinate  Judge  does  not  dissent 
fronn  the  finding  that  Ayasha  got  possession  of  her  half,  but 
he  says  that  "  the  delivery  of  possession  to  Musammat 
Ayasha  of  the  one  moiety  gifted  away  to  her  did  not  confer 
any  right  on  her."  The  learned  Vakil  for  the  appellant  relies 
on  what  was  said  by  their  Lordships  of  the  Privy  Council  in 
the  case,  Muhammad  Mmntaz  Ahmad  w  Zubaida  Jan  (J) 
at  pages  474  and  475  of  their  judgment.  Their  Lordships, 
referring  to  the  authorities  cited  by  Syed  Ameer  AH  in  his 
Tagore  Lectures  of  1884,  say  "The  authorities  show  that 
possession  taken  under  an  invalid  gift  of  mushaa  transfers 
the  property  according  to  the  doctrines  of  both  Shia  and 
Sunni  schools."  They  add,  "  the  doctrine  relating  to  the  in- 
validity of  gifts  of  a//// j^^^  is  wholly  unadaptec  to  a  prog- 
ressive state  of  society  and  ought  to  be  confined  within  the 
strictest  rules."  At  page  42,  vol  i  of  Ameer  Ali's  Mahome- 
dan Law,  3rd  edition,  the  author  remarks  "  A  hiba-bil-mushaa 
or  gift  of  an  undivided  joint  property  is  not  void,  but  only 
invalid,  and  possession  remedies  the  defect."  He  goes  on 
to  cite  various  authorities  in  support  of  this  view.  The 
learned  Advocate  for  the  respondents  refers  to  the  cases 
cited  on  page  434  of  Macnagh ten's  Principles  of  Mahomedan 
Law,  and  also  to  the  opinion  expressed  by  that  author  in 
paragraph  6,  chapter  5,  page  50.  It  is  not  easy  to  reconcile  all 
the  authorities,  but  having  regard  to  the  findings  of  the  courts 
below  that  Ayasha  did  get  possession  of  her  half  and  to  the 
passage  cited  from  the  judgment  of  the  Privy  Council.  I  am 
of  opinion  that  the  appeal  must  succeed.  I  accordingly  set 
aside  the  order  of  the  court  below,  and  restore  the  order  of 
the  court  of  first  instance.  The  appellant  will  have  his  costs 
here  and  in  the  courts  below. 

Appeal  decreed, 
(i)    [1889]  I.  L  H-,  n  All.,  460. 
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DHARAM  KUNWAR 

versus 
BALWANT  SINGH* 

Estoppel-^Representation  by  a  widow  that  she  was  competent  to  adopt — 
Evidence  Act  (I  of  1872),  section  113 — Adoption — Adopted  son  bor- 
rowing fnoney  and  incurring  other  expenses  on  faith  of  representation 
—  Subsequent  denial  of  authority  to  adopt. 

Where  a  widow  represented  that  she  had  authority  to  adopt  and 
the  ceremony  of  adoption  was  carried  out  on  the  faith  of  this  repre- 
sentation, the  marriage  of  the  adopted  son  was  celebrated  by  the 
adoptive  mother  ;  the  adoption  was  challenged  by  a  reversioner  and 
the  adopted  son  in  order  to  defend  his  right  incurred  heavy  liabili- 
ties, held  that  the  adoptive  mother  was  estopped  from  maintaining 
a  suit  for  a  declaration  that  she  had  no  authority  to  adopt  Kanna- 
mat  V.  Virasami,  I.  L.  R.,  15  Mad.,  486  ;  RangiVinyak  v.  Lakshmi 
Bai,  I.  L.  R.,  II  Bom.,  381  ;  Sant  Appayya  v.  Ramgoppaya,  I.  L.  R., 
Mad.,  397  ;  Thakoor  Oomrao  Singh  v.  Thakooranee  Mehtab 
Kunwar,  [1868]  N.  W.  P.,  H.  C.  R.,  103  ;  Durga  v.  Khu^hali,  [1882] 
A.  W.  N.,  97  ;  Sukhbasi  Lal\,  Guman  Singh.  I.  L.  R.,  2  All.,  366  Sarat 
Chandar  v.  Gopal  Chandar  I.  L.  R.,  20  Cal.,  296  at  31 1  ;  referred  to. 

First  appeal  against  the  decree  of  Babu  Nehala  Chandra 
Subordinate  Judge  of  Sahranpur. 

The  material  facts  appear  from  the  judgment.  The  court 
below  dismissed  the  suit. 

Plaintiff  appealed. 

Sundailaly  (with  him  /.  N.  Chaudri,  Nehal  Chand  and 
Ahmad  Karim),  for  the  appellant. 

Motilal  Nehru  (with  him  .S*.  C,  Banerji,  Guharilal  and 
Surendra  Nath  Sen),  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J.— The  title  to  the  Landhaura  Estate,  an 
extensive  and  valuable  estate,  situate  in  the  district  of  Saharan- 
pur  and  other  districts  is  involved  in  this  appeal.  The  plaintiff, 
who  is  the  widow  of  the  late  Raja  Raghubir  Singh  seeks  for  a 
declaration  that  she  had  no  power  toadopt  the  defendant  Bal  want 
Singh  and  that  she  in  fact  never  adopted  him,  and  that  a  docu- 
ment which  is  called  a  deed  of  adoption,  dated  the  13th  of 
*  V.  A.  98  of  1906. 
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January,  1899,  might  be  declared  to  be  void.  Raja  Raghubir 
Singh  died  on  the23rdof  x\pril,  1868,  at  the  age  of  about  20  years. 
After  his  death  his  widow  the  plaintiff  Rani  Dharam  Kunwar 
gave  birth  to  a  son  on  the  i6th  of  December,  1 868,  who  was  nam- 
ed J  agat  Parkash  Singh.  This  son  died  on  the  31st  of  August, 
1870,  and  on  the  4th  of  March,  1877,  the  plaintiff  adopted  a 
boy  Tohfa  Singh  who  was  afterwards  renamed  Raja  Narendra 
Singh.  This  adopted  boy  died  about  2J!^  years  after  his  adop- 
tion,  and  on  the  20th  of  January,  1883,  the  plaintiff  adopted 
another  boy  named  Ram  Sarup  who  was  renamed  Ram  Padab, 
Singh.  In  June,  1885,  Ram  Padab  Singh  died  and  a  few  years 
afterwards,  the  plaintiff  took  a  boy  named  Umrao  Singh  to 
live  with  her  with  a  view  to  his  adoption.  This  boy  also 
died,  before  adoption  in  May,  1896.  Then  on  the  2nd  of  June, 
1896,  she  determined  to  adopt  another  son  and  amongst  others 
two  sons  of  Ram  Newaz,  namely,  the  defendant  Balwant  Singh 
and  his  brother  Tungal  Singh,  were  brought  to  her  for  appro  v- 
al  and  these  two  boys  were  permitted  to  live  with  her  for  some 
time.  Ram  Newaz  is  a  man  in  humble  circumstances  owning 
only  a  small  zamindari  on  which  Rs.  50  per  annum  is  paid 
for  revenue.  The  defendant,  Balwant  Singh,  was  selected,  and 
on  the  13th  January,  1899,  the  ceremony  of  his  adoption  is 
alleged  to  have  been  performed  with  all  due  formalities  and 
an  agreement  was  executed  by  Ram  Newaz  as  also  by  the 
plaintiff.  It  is  this  adoption  which  the  plaintiff  seeks  to  have 
declared  invalid,  her  case  being  that  she  had  no  authority 
from  her  husband  to  adopt  the  defendant,  and  that  the  adoption 
in  fact  never  took  place. 

The  learned  Subordinate  Judge  found  that  the  factum  of 
the  adoption  was  proved,  and  that  the  plaintiff  having  adopted 
the  defendant  is  estopped  from  alleging  that  she  had  no 
authority  to  make  the  adoption,  and  accordingly  dismissed  the 
plaintiffs  suit.  From  this  decision,  the  present  appeal  has 
been  preferred. 

On  the  1st  of  May,  1900,  one  Baldeo  Singh,  claiming  to  be 
the  reversionary  heir  of  Raja  Raghubir  Singh,  brought  a  suit 
to  have  the  adoption  of  the  defendant  set  aside  and  in  that  suit 
impleaded  as  defendants  both  Rani  Dharam  Kunwar  and 
Balwant  Singh.  This  suit  was  dismissed  on  the  30th  of  May, 
1901,  on  the  ground  that  the  plaintiff  was  not  the  reversionary 
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heir  of  Raja  Raghubir  Singh.  The  court  in  its  judgment  also 
held  that  Raja  Raghubir  Sinjh  did  not  give  any  authority  to 
his  wife  to  adopt  a  son,  and  that  therefore  the  adoption  of 
Balwant  Singh  was  invalid.  An  application  was  made  to  the 
Subordinate  Judge  by  Rani  Dharam  Kunwar  in  which  she 
prayed  that  the  finding  that  she  had  no  authority  to  adopt 
might  be  embodied  in  the  decree  so  as  to  enable  her  to  appeal 
from  it  and  have  it  reversed..  This  application  was  granted. 
From  the  decree  of  the  Subordinate  Judge,  Baldeo  Singh 
appealed  to  the  High  Court.  The  appeal  was  heard  before  a 
Bench  of  which  one  of  us  was  a  member,  and  on  the  loth  of 
December,  1903,  was  dismissed.  Four  days  after  judgment 
was  pronounced,  an  applicatio  1  was  mid^  to  the  Court  on 
behalf  of  Balwant  Singh  under  the  following  circumstances. 
When  the  learned  SuborJinate  Judge  delivered  his  judgment, 
his  decree  was  that  the  plaintiff's  claim  be  dismissed  with  costs 
but  subsequently  on  an  application  ma  le  by  Rani  Dharam 
Kunwar  he  directed  that  his  findings  on  three  issues  should  be 
added  to  the  decree.  The  findings  on  the  second  and  third 
issues  were  to  the  effect  that  it  had  not  been  proved  that  Rani 
Dharam  Kunwar  had  authority  from  hsr  husband  to  make  the 
the  adoption  but  that  as  a  matter  of  fact  she  had  adopted 
Balwant  Singh.  The  application  was  that  the  findings  on  these 
issues  should  be  struck  out  of  the  decree.  The  contention 
being  that  as  the  plaintiff  B  ilde^  Singh  had  no  locus  standi  to 
contest  the  adoption,  it  was  unnecessary  for  the  Subordinate 
Judge  to  have  tried  any  other  issue  and  that  his  findings  on 
any  other  issues  were  mere  obiter  dicta,  which  should  not  have 
been  added  to  the  decree.  This  application  was  resisted  by 
the  defendant  Rani  Dharam  Kunwar,  and  the  court  was  frankly- 
informed  by  the  learned  Advocate  who  appeared  for  her  that 
her  object  in  desiring  to  have  the  additions  in  question  made 
to  the  decree  was  that  they  might  be  used  by  her  as  res  judi- 
cata in  future  litigation  between  herself  and  Balwant  Singh. 
The  court  acceded  to  the  application  and  directed  that  the 
two  fiindings  to  which  we  have  referred  should  be  struck  out 
of  the  decree.  The  litigation  which  was  then  in  contemplation 
is  the  suit  out  of  which  this  appeal  has  arisen. 

The  learned   Subordinate  Judge  did  not  determine,  as  we 
have  said,  whether  Rani  Dharam  Kunwar  had  authority  from 
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her  husband  to  adopt.  He  dismissed  the  suit  on  the  ground 
that  she  by  her  conduct  was  estopped  from  alleging  that  no 
such  authority  was  given  to  her.  Whether  or  not  he  was 
right  in  this  decision  is  the  main  question  in  this  appeal. 

As  to  the  factum  of  the  adoption,  there  cannot  be  in  our 
judgment  any  doubt  whatever.  The  evidence  shows  that  not 
merely  was  the  adoption  ceremony  performed  but  it  was  per- 
formed with  great  p3mp  and  ceremony.  Invitations,  to  amongst 
others,  the  prinjipal  E  irop^an  inhabitants  including  the  Col- 
lector, were  issued  and  a  large  number  attended.  The  pro- 
ceedings lasted  throughout  the  day  and  photographs  of  the 
scene  were  taken  which  have  been  produced.  The  fact  of  the 
adoption  was  in  leed  not  seriously  contested  by  the  plaintiff's 
learned  Advocate.  Not  merely  is  it  established  by  the  oral 
evidence  which  is  voluminous  but  by  two  documents  one 
bearing  the  seal  of  the  plaintiff*  harself  aid  the  other  signed  by 
Ram  Newaz,  the  father  of  the  defendant.  Those  documents 
were  registered  on  the  19th  of  January,  1899,  the  execution 
of  the  one  which  bears  the  seal  of  the  plaintiff*  being  then 
admitted  by  her.  In  this  last  mentioned  document  there  is 
a  recital  that  Raja  Raghubir  Singh  entertained  during  his  life- 
time the  wish  that  a  son  might  be  born  to  him  who  would 
fulfil  the  religious  needs  and  become  the  owner  of  his  estates; 
that  he  had  no  male  or  female  issue  in  his  life-time,  and  that 
as  \\\z  plaintiff  was  then  pregnant  he  gave  the  following  direc- 
tion to  her  : '  If  (God  forbid)  you  give  birth  to  a  daughter  or 
if  a  son  be  born  but  die  after  his  birth,  I  strictly  order  you 
to  adopt  some  boy  so  that  he  may  perform  my  sradh  ceremony 
and  yours  and  perpetuate  my  name;  and  after  your  death 
become  the  absolute  owner  and  possessor  of  the  whole  of 
my  estate.  If  (God  forbid)  the  son  who  may  be  adopted 
under  this  authority  should  die  in  your  life-time,  you  will  have 
power  to  make  another  adoption".  Then  there  is  a  recital 
of  the  birth  and  death  of  her  son.  Raja  Jagat  Parkash  Singh, 
and  that  in  compliance  with  the  will  of  her  husband,  the  plain- 
tiff had  adopted  a  boy  called  Sewa  Singh  and  Ram  Padab, 
both  of  whom  died  young  and  unmarried.  Then  the  selection 
of  Balwant  Singh  for  adoption  is  mentioned  and  this  is  suc- 
ceeded by  the  following  passage: — **  This  13th  day  of  January, 
1898,  after   performing  the  necessar)-   ceremony,    I    adopted 
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Balwant  Singh,  son  of  Chaudhri  Ram  Nevvaz  to  myself  and 
my  husband  in  the  presence  of  the  gentry,  the  district 
authorities,  and  other  European  gentlemen,  and  the  mem- 
bers of  my  brotherhood,  and  Chau  Ihri  Ram  Nevvaz  the 
natural  father  of  the  said  Balwant  Singh,  gave  Balwant  Singh 
to  me  as  an  adopted  son."  The  document  provides  that  so 
long  as  the  plaintiff  lives  she  should  remain  the  owner  and 
possessor  of  the  estates.  This  instrument  bears  the  signa- 
tures of  no  less  than  28  attesting  witnesses,  and  as  we  have 
said  was  registered  upon  the  admission  of  execution  of  the 
plaintiff  herself. 

In  the  contemporaneous  document  which  was  executed 
by  Ram  Newaz,  he  admitted  that  he  had  given  his  son  Bal- 
want Singh  to  the  plaintifi  as  an  adopted  son  for  her  and  her 
husband,  and  that  the  usual  religious  ceremonies  and  those 
connected  with  the  bradari  had  been  performed  with  all 
publicity  the  same  day.  Six  witnesses  attest  the  execution 
of  this  document  including  the  defendant  Balwant  Singh.  In 
the  first  mentioned  document,  there  is  a  positive  assertion  by 
the  phiintiff  that  she  had  authority  to  adopt  Balwant  Singh. 

In  addition  to  this  we  have  the  positive  assertion  of  the 
plaintiff  in  her  written  statement  in  the  suit  of  Baldeo  Sin^h 
V.  Rani  Dharam  Kunwar  and  Bulwant  Singh  that  she  had 
authority  to  adopt  the  oefendant.  In  the  8th  paragraph  of 
that  written  statement  (No.  224  of  the  record;  is  the  following 
passage  "  The  defendant  adopted  Balwant  Singh  defendant 
under  lawful  authority  with  full  publicity.  The  said  adoption 
is  valid  in  every  respect."  We  have  thus  clearly  established 
the  representation  of  authority  to  adopt  made  by  the  plaintiff 
and  also  the  fact  of  the  adoption.  In  addition  to  this,  it  is  an 
admitted  fact  that  the  marriage  of  the  defendant  was  carried 
out  by  and  at  the  expense  of  the  plaintiff.  It  is  also  not 
disputed  that  after  his  adoption,  the  defendant  performed  the 
sradh  ceremonies  of  Raja  Raghubir  Singh.  In  his  evidence 
Balwant  Singh  deposed  that  "  the  first  kanagat,  /'.  e,,  offering 
of  cakes  and  oblations  of  water  to  the  names  of  ancestors 
which  took  place  after  adoption,  was  caused  by  the  Rani  to 
be  observed  by  me.  Afterwards  I  continued  observing  the 
knnngat  which  took  place."  This  is  not  contradicted.  The 
.  question  then  is  whether  or  not    in    view   of  these   facts   the 
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court  below  was  right  in  holding  that  the  plaintiff  is  estopped  Civil. 

from  denying  her  authority  to  adopt  the  defendant  ?  ^I^ 

We   are   not    aware   of  any  case  and  none  has  been  cited    dharam^unwar 
to  us  in  which  a  plaintiff  has  successfully  raised    such  a   con-  v, 

tention  as  has  been  laid  before  us   by   the    plaintiff's    learned  

Advocate.     In  the  most  solemn  way  plaintiff  represented  that        Stanley^  C.  /, 

she  had  authority  to  adopt  and  allowed  the  adoption    of  the 

defendant    to   be   carried    out   with  the  utmost  publicity  and 

with  great  pomp   and    ceremony.     Moreover  she   executed  a 

document  which  shoul  1   serve  thereafter   as   evidence   of  the 

fact  of  the  adoption.     In  the  last  paragraph  of  it,  we  find  the 

statement  that  "this  document  which  is  a   deed    of  adoption, 

has   been   executed    by    me   and  1  have  affixed  my  seal  to  it 

with  my  own   hands   in  or  ler  that  it  may  serve  as  evidence." 

After  the  adoption   the  defendant    lived  with  the  plaintiff  as 

her  adopted    son,  was    married  as  such    at    her  expense    and, 

as  we  have  saitl,  performed  the  sraahs  of  her  husband. 

It  is  contended  on  her  behalf  that  the  conduct  of  the  plain- 
tiff does  not  operate  as  an  estoppel,  that  in  order  to  create  an 
estoppel,  it  must  be  shown  that  the  person  setting  it  up  has 
suffered  some  loss  or  detriment,  ami  that  in  this  case  the 
defendant  could  not  show  that  he  had  suffered  any  loss  or 
detriment,  that  both  families  belong  to  the  same  gotra  and 
that  the  defendant  can  return  to  his  father's  house  and  obtain 
the  share  of  his  father's  property,  that  the  fact  that  he  held 
the  position  of  a  Raja  for  some  years  was  beneficial  to  him 
and  in  no  way  detrimental.  We  do  not  agree  as  to  this. 
The  experience  of  the  defendant  as  a  Raja  would  entirely 
unfit  him  for  the  life  of  a  cultivator.  But  if  it  were  necessary 
to  show  pecuniary  loss,  we  find  that  the  defendant  incurred 
heavy  liabilities  in  defending  his  adoption  in  the  suit  brought 
by  Baldeo  Singh.  In  his  evidence  he  ceposed,  and  he  is  not 
contradicted,  that  Man  Singh  prosecuted  this  suit  on  his 
behalf  and  paid  the  expenses  of  it,  and  that  some  of  the  money 
expended  by  him  was  still  due  and  further  that  Lala  Niranjan 
La),  an  Honorary  Magistrate  of  Saharanpur  had  lent  him  a 
sum  of  Rs.  23(X)0.  If  he  had  not  been  led  to  believe  that  he 
was  the  adopted  son  of  Raja  Raghubir  Singh,  he  would  not 
have  incurred  these  liabilities,  large  sums  of  money  would 
undoubtedly  not  have  been   lent   to   him.     So  that   if  it  were 
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necessary  to  prove  detriment  or  loss  from  the  conduct  of  the 
plaintift  on  which  the  estoppel  is  based,  these  facts  are  in  our 
opinion  sufficient  for  that  purpose.  Section  115  of  the 
Evidence  Act  regulates  the  law  of  estoppel.  It  prescribes 
that  "When  one  f)erson  has  by  his  declaration,  act  or  omission 
intentionally  caused,  or  permitted  another  person  to  believe  a 
thing  to  be  true,  and  to  act  upon  such  belief,  neither  he  nor 
his  representative  shall  be  allowed  in  any  suit  or  proceeding 
between  himself  and  such  person  or  his  representative,  to 
deny  the  truth  of  that  thing."  Lord  Shand  observed  of  this 
doctrine  as  follows  "What  the  law  and  the  Indian  Statute 
mainly  regard  is  the  position  of  the  person  who  was  induced 
to  act  and  the  principle  on  which  the  law  and  the  statute  rest 
is  that  it  would  be  most  inequitable  and  unjust  to  him  that  if 
another  by  a  representation  made,  or  by  conduct  amounting  to 
a  representation  has  induced  him  to  act  as  he  would  not 
otherwise  have  done,  the  person  who  made  the  representation 
should  be  allowed  to  deny  or  repudiate  the  effect  of  his  for- 
mer statement  to  the  loss  and  injury  of  the  person  who  acted 
on  it ;  if  the  person  who  made  the  statement  did  so  without 
full  knowledge  or  under  error,  stbi  imputeL  It  may,  in  the  re- 
sult, be  unfortunate  for  him,  but  it  would  be  unjust,  even  though 
he  acted  under  error  to  throw  the  consequences  on  the  person 
who  believed  his  statement  and  acted  on  it,  as  it  was  intended 
he  should  do "  {Sarat  Chander  Day  v.  Gopal  Chander 
Lahd){}),  To  allow  the  plaintiff  to  repudiate  the  adoption 
would  not  only,  we  may  observe  in  this  case  be  detrimental 
to  the  defendant  but  to  third  parties  such  as  the  creditors  of 
the  defendant  who  advanced  money  to  him  on  the  faith  of 
his  position  as  Raja.  It  is  highly  probable  also  that  acting 
on  the  same  assurance,  his  wife's  father  gave  her  in  marriage 
to  him.  We  know  of  no  authority  and  none  has  been  cited 
to  us  in  which  a  widow  who  had  taken  a  boy  in  adoption 
to  her  husband  was  afterwards  successful  in  a  suit  for  a 
declaration  that  the  adoption  was  invalid.  Two  cases  in 
this  High  Court  were  cited  to  us  in  which  a  similar  suit 
failed.  The  first  is  the  case  of  Sukhhasi  Lai  v.  Guman  Singh 
(^).  In  that  case  an  adoptive  father  claimed  a  declaration  that 
the  defendant  was  not  his  adopted  son  on  the  ground,  amongst 
(i)  [1892]  I.  L.  R.  20  Cal,  296  at  p.  311.     (2;  [1879]  I.  L.  R.,  2  All,  366. 
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others,  that  he  had  not  been  adopted  in  the  manner  and 
according  to  the  ceremonies  required  by  Hindu  Law,  and  had 
failed  to  perform  a  certain  agreement  entered  into  by  him 
with  the  plaintiff.  In  this  agreement  the  plaintiff  agreed  on 
his  part  to  consider  the  defendant  as  an  adopted  son.  The 
defendant  set  up  as  a  defence  to  the  suit  that  the  plaintiff 
could  not  be  allowed  to  deny  the  validity  of  the  adoption  as 
in  a  petition  presented  by  him  to  the  Revenue  Court  on  the 
27th  of  April,  i860,  he  had  declared  that  he  had  adopted  the 
defendant,  that  all  the  ceremonies  of  adoption  required  by 
Hindu  Law  had  betfn  performed,  and  that  the  defendant 
would  succeed  to  his  property  on  his  death  and  had  confirmed 
such  declaration  by  his  subsequent  conduct,  and  the  defend- 
ant had  been  excluc'ed  from  inheriting  his  natural  father's 
property.  The  court  of  first  instance  held  that  the  plaintiff 
was  estopped  from  denying  the  validity  of  the  adoption.  On 
appeal  this  decision  was  upheld.  Spankie,  J.,  in  his  judgment 
observed  "The  plaintiff  having  himself  affirmed  the  adoption 
as  having  been  fully  and  formally  made  after  the  performance 
of  all  the  ceremonies  required  by  the  Hindu  Law  cannot  now 
disaffirm  it  and  sue  for  a  declaration  that  it  is  invalid.  In- 
deed when  the  adoption  has  once  been  absolutely  made 
and  acted  on  for  years,  it  cannot  be  cancelled.  It  is  certain 
that  an  adopted  child  cannot  renounce  the  family  of  his 
adoptive  father.  He  is  entirely  separated  from  his  own 
family  when  his  natural  father  disposes  of  him.  The  adoptive 
father  in  accepting  an  adopted  son  is  bound  by  his  act  which 
secures  to  the  adopted  son  all  the  rights  of  a  son  born  to 
the  family.  He  is  as  much  a  son  as  if  he  had  been  begot- 
ten by  his  adoptive  father.*'  The  only  difference  between 
this  case  and  the  case  before  us  is  that  in  it  the  adoptive 
father  and  the  adopted  son  belonged  to  different  gotras, 
whilst  in  this  case  they  belonged  to  the  same  gotra.  This 
does  not  we  think  materially  differentiate  the  two  cases. 

The  other  case  is  that  o{  Durga  v.  Kkuskalo{^),  In  that 
case  on  the  death  of  her  husband  Kisheri  Lai,  the  respondent 
Khushalo  admitted  in  the  Revenue  Court  that  her  husband  had 
adopted  Durga,  the  appellant,  and  prayed  that  her  and  his 
names  might  be  recorded  in  respect  of  the  property  left  by  her 

(3)    [1882]  A.  W.N.,  97 
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husband.  Subsequently  the  daughters  of  Kishen  Lai  sued 
Khushalo  and  Durga  for  a  declaration  that  Durga  was  not 
the  adopted  son  of  Khushalo,  and  obtained  a  decree.  After 
that  Khushalo  brought  a  suit  against  Durga  for  possession 
of  her  husband's  estate,  claiming  as  her  husband's  heir,  and 
denying  the  adoption  of  Durga.  STRAIGHT,  and  Tyrrell,  JJ. 
dismissed  the  suit  holding  that  in  view  of  her  declaration  and 
conduct  in  the  revenue  court,  the  respondent  waJs  not  com- 
petent to  maintain  the  suit  and  that  as  between  her  and  Durga 
she  was  estopped  from  maintaining  it.  This  was  a  much 
weaker  case  for  the  application  of  the*  doctrine  of  estoppel 
than  the  one  which  is  before  us. 

The  learned  Advocate  for  the  respondents  relied  upon  the 
decision  in  Thakoor  Ootnrao  Singh  v.  Thakooranee  Mehtab 
Koonwcr  (^).  In  that  case  the  plaintiff  claimed  to  succeed  to 
certain  property  as  the  adopted  son  of  Thakoor  Chattarbhooj 
Singh,  the  husband  of  the  defendant  Thakooranee  Mehtab 
Koonwer.  The  daughter  of  Thakoor  Chattarbhooj  Singh 
was  also  impleaded  as  a  defendant.  The  plaintiff  appears 
to  have  been  brought  up  and  regarded  as  an  adopted  son  and 
as  the  heir  to  the  property  up  to  the  end  of  1863  when  in  the 
record  of  the  paper  of  administration  of  Kotia  Khas, 
the  estate  in  dispute  the  Thakooranee  c'esignated  Oom- 
rao  Singh  as  one  brought  up  and  educated  at  her  expense 
from  childhood  saying  that  his  succession  on  her  death  was 
to  depend  upon  her  pleasure,  it  being  conditional  on  his 
good  behaviour.  This  declaration  gave  rise  to  ill-feeling  and 
disputes  which  ultimately  led  to  the  suit.  The  plaintiff  set  up 
the  case  that  he  was  validly  adopted.  Mehtab  Koonwer 
denied  the  adoption.  The  other  defendant  in  her  written 
statement  denied  that  any  authority  to  adopt  had  been  given 
and  she  also  contended  that  an  agreement  of  the  22nd  of 
January,  1864,  which  purported  to  settle  the  right  in  the  pro- 
perty upon  the  plaintiff  was  not  binding  on  her.  It  was  con- 
tended that  it  did  not  lie  in  the  mouth  of  Mehtab  Koonwer  to 
disclaim  the  plaintiff  as  a  son  and  to  deny  his  right  to  succeed 
to  the  property  of  her  husband  after  her  treatment  and  re- 
cognition of  him  as  an  adopted  son  for  14  years.  It  was 
held  that  she  was  not  estopped  from  doing  so  on  the  ground 
(I)    [1868]  H.  C  K.,  N.  W.  P.,  103. 
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that  it  was  never  the  intention  of  the  Thakooranee  that  the 
plaintiff  shouKl  supersede  her  in  the  management  and  enjoy- 
ment of  the  property  without  her  consent  and  that  she  had  not 
precluded  herself  from  setting  up  the  rigid  provisions  of 
the  Hindu  Law  ;  in  other  words  that  if  there  had  been  no  valid 
adoption,  she  might  resist  the  attempt  to  eject  her  upon  that 
ground  ;  seeing  that  she  intended  to  retain  possession  during 
the  term  of  her  life.  It  was  further  held  that  a  valid  adoption 
was  not  proved  by  the  plaintiff  and  his  suit  was  dismissed. 
It  will  be  observed  that  in  this  case  an  estoppel  could  not  be 
set  up  as  against  the  second  defendant  and  that  the  suit  was 
not  one  by  an  alleged  adoptive  mother  to  have  an  adoption 
set  aside  but  was  a  suit  by  the  plaintiff  claiming  possession  of 
the  adoptive  father*s  property.  This  case  therefore  does  not 
give  much  support  to  the  plaintiff^s  contention. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below 
rightly  held  that  the  plaintiff  was  estopped  from  setting  up 
the  alleged  invalidity  of  the  plaintiff's  adoption.  Plaintiff 
represented  that  she  had  authority  to  adopt,  and  this  repre- 
sentation was  acted  on  by  the  defendant.  The  ceremon)- 
of  adoption  was  carried  out  on  the  faith  of  this  representation. 
The  marriage  of  the  defendant  was  likewise  on  the  strength 
of  it  celebrated  and  the  defendant  performed  the  sradh  cere- 
monies of  his  adoptive  father.  In  addition  to  this  we  have 
the  fact  that  the  defendant  resisted  the  suit  of  Baldeo  Singh 
in  which  the  validity  of  the  adoption  was  impeached  and  was 
supported  in  his  defence  by  the  plaintiff  and  incurred  heavy 
liabilities  in  raising  funds  for  the  purposes  of  his  defence. 
These  matters  appear  to  us  to  put  it  out  of  the  power  of  the 
plaintiff  to  maintain  a  suit  for  a  declaration  that  her  solemn 
act  of  adoption  was  without  authority.  We  are  supported 
in  this  view  by  the  decision  in  the  following  cases.  Kannam- 
mal  w,  Virasami  i^)  Ravji  Vinayak  Rav  Ja^an  Nath  Shankar 
sett  V.  Lakshmi  Bai  (®)  Santappayya  v.  Rangappayya  (*). 
We  might  further  say  that  the  suit  in  so  far  as  it  is  a  suit  for 
a  declaration  that  the  plaintiff  had  no  power  to  adopt  is  one 
in  which  it  is  discretionary  with  the  court  to  give  or  refuse 
relief.     We  should  hesitate  in  the  circumstances  of  this   case 

(2;    [1892]  I.  L.  R.15  Mad.,  486.  (3)    [1887]  I.  L.  R.    11  Bom.,  381. 

(4)  [1894]  I.  L.  R.  Mad.,  397. 
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before  passing  a  decree  in  favour  of  the   plaintiff  for   such    a 

declaration  in  view  of  her   conduct  and  of  the  false   position 

in  which  the  defendant  would  be  placed,  if  her  representation 

as  to  authority   were  held   not  to  be  binding  on  her.     We 

therefore  dismiss  the  appeal  with  costs,  including  fees  in  this 

Court  on  the  higher  scale. 

Appeal  dismissed. 
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RAM  DIHAL  RAI  and  others 

versus 

MAHARAJA  OF  VIZIANAGRAM.* 

Transfer  of  Property  Act  {IV  of  i882\  section  gi— Mortgage  by  fixed  rate 
tenant — Redemption  by  zemindar — Interest  in  the  land — Fixed  rate 
temint  dying  childless — Lapse  to  the  Crown. 

The  person  claiming  redemption  of  property  must  prove  that  be 
has  an  interest  in  it  Where  a  fixed  rate  tenant  dies  childless,  the 
tenancy  vests  in  the  Crown.  Rani  Sonet  Kunwar  v.  Himmat 
Bahadur^  L.  R.,  3  I.  A,,  92.  The  mere  fact  that  the  zemindar  has  a 
proprietary  interest  in  the  land  out  of  which  the  interest  of  a  fixed 
rate  tenant  is  carved  does  not  give  him  an  interest  in  the  mortgaged 
property,  within  the  meaning  of  section  91  of  the  Transfer  of 
Property  Act 

First  appeal  from  an  order  of  Babu  Sirish  Chandar  Bose, 
Subordinate  Judge  of  Ghazipur,  reversing  a  decree  of  Babu 
Kalka  Singh,  Munsif  of  Ballia. 

Suit  for  redemption  of  a  mortgage. 

Plaintiff  came  into  court  alleging  that  he  was  the  zemindar 
of  the  land  in  suit  and  of  which  Raghunandan  Rai  was  a 
tenant  at  fixed  rate.  Raghunandan  Rai  mortgaged  it  to 
the  defendants  or  their  ancestors.  He  died  leaving  no  heirs, 
hence  the  plaintiff  as  his  representative  was  entitled  to 
redeem.  The  defence,  inter  alia,  was  that  the  plaintiff  was  not 
entitled  to  redeem. 

The  court  of  first  instance  finding  that  the  plaintiff  was 
not  the  zemindar  but  only  a  muafidar,  and  mortgagor  having 
died  childless  the  land  in  suit  lapsed  to  the  Crown,  dismissed 
*F.  A.  F.  O.  31  of  1908. 
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the  suit.     The  lower  appellate  court  reversed  the  decree,  and 
remanded  the  case  for  trial  on  the  merits. 
Defendants  appealed. 

M.  L.  Agaf-waia,  for  the  appellants,  contended  that  the 
tenancy  could  not  lapse  to  the  zemindar  as  the  tenant  had 
a  permanent  and  heritable  interest  in  it,  on  the  contrary,  it 
lapsed  to  the  Crown,  on  account  of  the  tenant  dying  childless. 
He  relied  on 

Ram  Sonet  fCcnvar  v.  Mirsa  Hlmmat  Bahadur,  (L.  R.,  3  I.  A.,  92). 
Jagohandhu  Phani,  (for  .S".  (7.  Banerji),  contended  that  the 
tenancy  lapsed  to  the  plaintiff  who  was  the  zemindar. 

The  judgment  of  the  Court  was  delivered  by 

Richards,  J. — This  was  a  suit  brought  by  a  zemindar  to 
redeem  a  mortgage  made    by  a  fixed  rate  tenant. 

The  plaintiff*  claimed  that  the  fixed  rate  tenant  had  died 
without  heirs  and  that  accordingly  he  was  entitled  to  redeem 
the  mortgage.  The  court  of  first  instance,  in  what  we  think 
a  well  considered  judgment,  dismissed  the  claim. 

The  lower  appellate  court  reversed  the  decree  of  the 
court  of  first  instance  and  held  that  the  plaintiff"  was  entitled 
to  redeem.  The  learned  Judge  co:n:nences  by  saying  that 
the  admitted  facts  of  the  case  are  that  the  tenancy  was  a 
fixed  rate  tenancy  the  tenant  had  (h'ed  heirless.  The  lower 
appellate  court  ought  to  be  very  careful  in  stating  that  facts 
are  admitted  unless  they  really  are.  This  court  has  to  accept 
the  finding  of  fact  of  the  lower  appellate  court.  In  the 
present  case  the  onus  of  proving  that  the  tenant  died  heir- 
less lay  upon  the  plaintiff*,  and  we  need  hardly  say  that  this 
was  an  onus  which  it  would  be  extremely  difficult  for  any 
plaintiff"  to  prove.  We  doubt  very  much  whether  the  fact 
that  the  tenant  died  without  heir  was  ever  admitted  by  the 
defendants.  However  in  the  view  which  we  take  this 
matter  is  not  very  material.  In  our  judgment,  the  tenancy 
did  not  lapse  upon  the  death  of  the  tenant  without  heir.  The 
tenancy  has  now  vested  in  the  Crown  if  the  tenant  died 
without  heirs,  Rani  Sonet  Kowar  v.  Mirza  Himmat  Bahadur 
and  others,  {}).  In  order  to  redeem,  the  person  seeking  re- 
(I)    [1876]  L.  R.,  3  1.  A.,  92. 
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demption  must  have  an  interest  in  the  "mortgaged  property." 
The  "mortgaged  property"  in  the  present  case  was  the  interest 
of  a  fixed  rate  tenant  and  the  mere  fact  that  the  zemindar 
has  a  proprietary  interest  in  the  land  out  of  which  the  interest 
of  a  fixed  rate  tenant  is  carved  does  not  give  him  "an  interest 
in  the  mortgaged  property "  within  the  meaning  of  section 
91  of  the  Transfer  of  Property  Act 

Both  parties  admit  that  the  same  question  as  arises  in  this 
api>eal  arises  in  F.  A.  F.  O.  No.  33  of  1908  and  that  the 
same  judgment  rules  both  cases. 

We  allow  this  appeal,  set  aside  the  decree  of  the  court 
below,  and  restore  that  of  the  court  of  first  instance  with 
costs  in  all  courts. 

B.  c.  M.  Appeal  decreed. 
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FAZAL-UR  RAHMAN  and  others 
versus 
SHAH  MUHAMMAD  KHAN  and  others.* 

Limitation  Act   (XV  of  1877)  Sch,   II.,  ari.   lyg—Decrei  in  appeal— 
Limitation  runs  from  tiate  of 

When  an  appeal  is  entertained  and  an  order  is  made  by  the 
court  to  which  the  appeal  is  preferred,  which  has  the  effect  of 
finally  disposing  of  the  appeal  time  for  execution  runs  from  the 
date  of  the  order  of  the  appellate  court. 

Where  an  appeal  was  not  pressed  before  an  appellate  court  and 
was  dismissed  held,  that  the  time  began  to  run  from  the  date 
of  the  decree  in  appeal. 

Jeeyangarw  Lakshmi  Bai,  16  M.  L.  J.,  393,  followed.  Hingan  Khan 
V.  Ganga  Parshad,  I.  L.  R.,  1  All.,  393.  Fazl  Husen  v.  Raj  Bahadur,  I. 
L.  R.,  20  All,  124,  distinguished. 

Appeal  against  the  decree  of  the  Subordinate  Judge  of 
Aligarh. 

Application  for  execution 
The  facts  appear  from  the  judgment 
♦F.  A  No.  218  of  190;. 
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Ghulani  Mujtaba  (with   him   Muhammad  Ishaq\  for   the 
appellant. 

William  Wallach,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 


Civil. 
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Airman,  J. — The  sole  question   raised  in  this  appeal  is    Shah  Muhammad 


whether  an  application  for  execution  presented  by  the  appel- 
lants is  or  is  not  barred  by   limitation.     The   application  was 
to  execute  two  decrees  which  were  passed  on  the  8th  of  March, 
1901.     Against  these  decrees   appeals  were  preferred  to  this 
Court.     When  the  appeals  were  called  on  for  hearing,  the 
learned  counsel  for  the  appellants  informed  the  Court  that  he 
was  unable  to  support  the  appeals,  and  they  were  accordingly 
dismissed,  no  costs  being  awarded  to  the  respondents,  as  they 
were  not  represented.     On  this  judgment,  decrees  were  passed 
by  this  Court  affirming  the  decrees  of  the  lower  court.     It  is 
admitted  that  the  appellants    present  application  is  within 
time,  if  time  is  reckoned  from  the  date  of  the  decrees  of  this 
Court,  but  would  be  barred  by  limitation  if  time  be  computed 
to  run   from   the  date  of  the  decrees  of  the  Court  of   first 
instance.     The  lower  court   has  held  that  as  the  appeals  to 
this  Court  were  not  supported,  time  mu.st  be  held  to  run  from 
the  date  of  the  decrees  of  the  court  of  first  instance,  and  has 
accordingly  dismissed  the  application  as  barred  by  limitation. 
Against  the  order  of  the  lower  court  the  present  appeal  has 
been   preferred.     In  our  judgment  the  appeal  must  succeed. 
It  seems  to  us  that  the  language  of  Article   i79of  Sch.  II 
of  the  Limitation  Act  is  perfectly  clear  and  is  in  favour  of  the 
appellants*  contention.     That   article  allows  three  years  from 
the  date  of  the  decree  or  order,  or,  where    there  has  been  an 
appeal,  from  the  date  of  the  final  decree  or  order  of  the  appel- 
late court.     There  was   undoubtedly    an   appeal    in  the  case 
before  us,  and  a   final   decree  was    passed  by  the  appellate 
couit.      The    application     is   within    three    years   from   the 
date  of  the   final   decree.     For   the   respondents   reliance  is 
placed   upon    two   decisions  of  this  Court  in  Hingan  Khan  v. 
Ganga  Parshad  {^)  and  Fa^^al  Husen  v.  Raj  Bahadur  (*).     In 
our  opinion,  these  cases  are   distinguishable  from  the  present 
as  in  the  former  the  appeal  was  withdrawn,  and   the  question 
which  had  to  be  dealt  with  was  as  to  the  time  to  be  allowed  for 
ri).[i896]  I.  L.  R.,  I  All.,  293,  (2)  [1897]  I.  L.  R.,  20  All.,  124. 
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payment  of  pre-emption  money.  Moreover,  the  language  of 
article  179  was  not  referred  to.  In  the  second  of  these,  to 
which  one  of  us  was  a  party,  the  appeal  abated.  It  appears 
that  the  decree-holder  in  that  case  appealed  against  one 
Hardayal,  a  judgment-debtor.  Hardayal  died,  and  the  decree- 
holder  failed  to  bring  on  the  record  his  legal  representatives. 
It  was  held  that  the  only  extant  decree  was  the  original  decree 
of  the  Munsif  In  the  Full  Bench  case  of  Jeeyangar  v. 
Lakshmi  Dass  (^),  the  Madras  High  Court  held  that  when  an 
appeal  is  entertained  and  an  order  made  by  the  court  to 
which  the  appeal  is  preferred  which  has  the  effect  of  finally 
disposing  of  the  appeal,  time  for  execution  runs  from  the  date 
of  the  order  of  the  appellate  court.  The  learned  Judges  in 
that  case  dissented  from  certain  decisions  of  the  Bombay 
High  Court  in  which  an  opposite  view  had  been  taken.  We 
agree  with  the  opinion  expressed  by  the  Full  Bench  of  the 
Madras  High  Court.  If  a  judgment-debtor's  appeal,  as  some- 
times happens,  is  pending  for  upwards  of  three  years,  and  if  it 
were  held  that  the  appellant  judgment-debtor,  by  withdrawing 
or  declining  to  support  his  appeal,  or  by  omitting  to  bring  on 
the  record  the  representatives  of  a  deceased  respondent,  could, 
notwithstanding  the  fact  that  an  appeal  had  been  filed,  cause 
time  to  run  from  the  date  of  the  original  decree,  it  would  in 
our  opinion  be  going  directly  against  the  language  of  the 
Limitation  Act  and  would  open  a  door  to  fraud.  We  allow 
the  appeal,  and,  setting  aside  the  order  of  the  lower  Court, 
send  back  the  case  to  that  Court  with  instructions  to  re-admit 
the  application  under  its  original  number  in  the  register  and 
dispose  of  it  according  to  law.  The  appellants  will  have  the 
costs  of  this  appeal.     Other  costs  will  follow  the  event. 

Appeal  decreed, 
(3)  16  M.  L.  J..  393. 
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PARTAP  SINGH 

versus 

THE  DEI. HI  AND  LONDON  BANK,  LIMITED.* 

Co</e  of  Civil  Proceduii'  (Ad  XIV  of  1882),  section  ^^03^ Power  to 
appoint  receiver — Execution  of  decree. 
Section  503  of  the  Code  of  Civil  Procedure  gives  the  court  power 
to  appoint  a  receiver  where  the  decrees  passed  against  third  parties 
in  favour  of  the  judgment-debtor  are  attached  in  execution  and 
where  it  appears  that  by  so  doing  the  interest  of  the  parties  will  be 
saved 

Appeal  against  the  order  of  Babu  Girraj   Kishor  Dutt, 
Subordinate  Judge  of  Bareilly. 

The  facts  appear  from  the  judgment. 

Application  to  appoint  a  receiver. 

The  court  below  dismissed  the  application. 

Judgment-debtor  appealed. 

Satish  Chandra  Banerji,  for  the  appellant. 

The  respondents  were  not  represented. 

The  judgment  of  the  Court  was  ddivered  by 

AlKMAN,  J. — This  is  an  appeal  from  an  order  of  the  court 
below  refusing  the  appellant's  application,  for  the  appointment 
of  a  receiver.   The  respondent  Bank,  which  is  not  represented 
here,  held  a  decree  against  the  appellant  for  Rs.  35,000.     In 
execution   of  this  decree  the  respondent  Bank  attached  two 
decrees  held  by  the  appellant,  the  aggregate  amount  of  which 
is  said  to  be  upwards  of  a  lakh  of  rupees.     The  Bank  applied 
for  sale  of  the  decree.     The  judgment-debtor  presented  an 
application  to  the  lower  court  stating  that  if  the  decrees  were 
sold,  the  result  would  be  that  both  he  and  the  Bank  would  be 
losers,  and  he  prayed  the  court  to  appoint  a  receiver  to  realize 
the  amount  of  his  decrees  attached  by  the  Bank.     The  learned 
Subordinate  Judge  in   his  order  under  appeal  states  that  the 
judgment-debtor's  case  is  a  pitiable  one,   as   there   is    very 
little  likelihood  of  the  decrees  fetching  a  suitable  price  at  the 
♦f\  A.  F.  O.  No.  35  o^"' 907. 
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auction  sale.  But  he  was  of  opinion  that  section  503  of  the 
Code  of  Civil  Procedure  did  not  apply  to  a  case  like  the  pre- 
sent, and  accordingly  rejected  the  application.  In  our  opinion 
the  opening  words  of  the  section  are  wide  enough  to  cover  a 
case  like  the  present.  We  accordingly  allow  the  appeal,  set 
aside  the  order  of  the  lower  court,  an  I  remand  the  case  to  that 
court  with  instructions  to  re-admit  the  application  under  its 
original  number  in  the  register  and  adopt  proper  steps  for  the 
appointment  of  a  receiver.     W'e  make  no  order  as  to  costs. 

Appeal  decreed. 
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ASM  A  BIBl 

versus 

AHMAD  HUSAIN  and  others.* 

Code  of  Civil  Procedure  {Act  XIV  of  18S2)  sections  206^  ^31— Ejgect  oj 
dismissal  of  appeal  under  that  section —  Whether  decree  or  order — 
Amendment. 

The  dismissal  of  an  appeal  under  section  551,  Code  of  Civil  Pro- 
cedure, is  a  decree  which  supersedes  the  decree  of  the  Court  below. 
Hence  the  only  Court  which  has  jurisdiction  under  section  206  of 
that  Code  to  amend  the  decree  is  the  Court  which  has  acted  under 
section  551. 

Application  to  revise   an  order  of  the  Subordinate  J udi^c 
of  Jaunpur 

Application  for  amendment  of  decree. 
The  material  facts  appear  from  the  judgment. 
Baldeo  Ram  Davey  for  the  applicant. 

B.  E.   cy Conor  Tfor  whom   Sital  Prasad  Ghosc).    for    the 
opposite    party. 

The  following  judgment  was  delivered  by 
Karamat  Husain,  J.— The  facts  of  the  case  are  the 
following: — In  a  suit  for  their  shares  in  the  property  left  by 
one  Aminuddin,  deceased,  a  plaint  was  presented  on  behalf 
of  Asma  Bibi  and  others  against  Ahmad  Husain  and  others 
to  the  learned  Subordinate  Judge  of  Jaunpur. 
*  Civil  Revision  No.  18  of  1907. 
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The  suit  was  contested  by  the  defendants.  The  learned 
Subordinate  Judge  of  Jaunpur  returned  che  plaint  to  be 
presented  to  the  learned  Subordinate  Judge  of  Benares, 
and  on  the  8th  February  1906  a  formal  order  was  framed 
by  the  learned  Subordinate  Judge  of  Jaunpur  which  award- 
ed full  costs  to  Asma  Bibi  and  others.  The  judgment- 
debtors  appealed  against  that  order  to  the  High  Court 
under  section  588,  clause;  (6),  of  the  Code  of  Civil  Procedure. 
In  the  memorandum  of  api^eal  objection  was  taken  to  the 
full  costs.  A  Bench  of  this  Court  dismissed  the  appeal 
under  section  551,  clause  (i),  of  the  Code  of  Civil  Procedure 
on  the  24th  May  1906. 

Prior  to  the  dismissal  of  appeal  under  section  551,  the 
judgment-debtors  had  applied  to  the  court  below  for  the 
amendment  of  the  decree  dated  8th  F*ebruary  1906  under 
section  206  of  the  Code  as  to  the  full  costs.  The  court 
below  after  that  dismissal  under  section  551  amended  its 
decree  on  the  26th  of  May  1906.  One  of  the  decree-holders 
comes  to  this  Court  in  revision  under  section  622  of  the 
Code  of  Civil  Procedure  on  the  ground  that  the  court  below 
had  no  jurisdiction  to  amend  a  decree  confirmed  by  the  High 
Court. 

The  question  whether  the  court  Delow  in  such  a  case  has 
or  has  not  jurisdiction  to  amend  its  own  decree  is  of.  much 
practical  importance,  and  its  determination  def)ends  upon 
determining  the  nature  of  the  dismissal  of  an  appeal  under 
section  551,  clause  (i).  If  the  dismissal  is  a  decree,  it  suf)er- 
sedes  the  decree  of  the  court  below,  and  that  court  has  no 
jurisdiction  to  amend  the  decree  of  this  Court,  but  if  the 
dismissal  is  an  order  as  distinguished  from  a  decreCy  the  decree 
of  the  court  below  is  the  only  decree  in  existence  and  that 
court  can  amend  it.  The  Calcutta  and  Madras  High  Courts 
have  held  that  a  dismissal  under  section  551,  clause  (i)  is  a 
decree — see  Uma  Sundnri  Devi  v.  Bindu  Bashini  Chowdhrani 
(^),  Peary  Mohan  v.  Mahendra  Nath  (^)  and  Munisami  Naidu 
V.  Munisami  Reddi  {}\  The  Bombay  High  Court  in  Bapu  v. 
Vajir  (*),  however,  ruled  that  the  dismissal  of  an  appeal  under 

(I)  [1897J  1.  L.  R.,  24  Cal.,  7?9.  (2)  [1906]  4  C.  L.  J.,  566. 

(3)  [1899]  1.  L.  R.,  22  Mad.,  293.  (4)  [1897]  I.  L.  R,  21  Bom,,  548. 
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section  551  of  the  Civil  Procedure  Code  (Act  XIV  of  1882) 
leaves  the  decree  of  the  lower  court  untouched,  neither 
confirmed,  nor  varied,  nor  reversed,  and  it  remains  the  decree 
of  the  lower  court  which  can  amend  it  or  bring  it  into  accord- 
ance with  its  judgment. 

This  view  is  based  not  upon  any  principle  but  upon  the 
change  of  language  made  in  section  551  by  section  47  of 
Act  VII  of  1888  as  appears  from  the  following  remarks 
of  the  learned  Judges.  They  say. — ** The  change  of  language 
made  in  1888  in  that  section  by  the  Legislature  shows, 
we  think,  that  it  was  intended  that  there  should  be  a  differ- 
ence between  l:he  results  of  a  dismissal  under  it  and  of  a 
confirmation  under  section  S77,as  indeed  we  think,  there 
must  be.  Dismissing  an  appeal  is,  we  think,  refusing  to 
entertain  it,  as  in  the  case  of  an  appeal  dismissed  being 
time  barred.  Where  an  appeal  is  dismissed  under  section 
551,  there  is  no  decree  of  the  High  Court  which  can  be 
executed." 

To  my  mind  the  view  taken  by  the  Calcutta  and  Madras 
High  Courts  is  more  in  keeping  with  the  principles  on  which 
the  Law  of  Procedure  is  based  than  the  view  of  the  Bombay 
High  Court.  The  dismissal  of  an  appeal  under  section  551, 
clause  (i)  of  the  Code  of  Civil  Procedure,  is  a  final  adjudica- 
tion upon  the  rights  of  the  parties  to  the  appeal  and  is  there- 
fore a  decree  within  the  definition  of  that  term  in  the  Code. 

Again  the  admission  of  an  apf)eal  is  a  condition  pre- 
cedent to  the  exercise  of  the  power  conferred  by  section 
551,  clause  (i) — see  Rudr  Prasad  v.  Baijnath.  (')  The  hear- 
ing of  the  appellant  or  his  pleader  by  the  terms  of  the  section 
is  also  a  condition  precedent  to  the  exercise  of  that  power 
and  if  an  appeal  is  dismissed  after  it  has  been  admitted  and 
heard  the  dismissal  must  result  in  a  decree  superseding  that 
of  the  court  below. 

A  Full  Bench  of  this  Court  in  Thakur  of  Masuda  v.  The 
Widows  of  the  Thakur  of  Nandwara,  (')  remarks : — 
"For  it  was,  although  a  proceeding  under  section  551  and 
therefore  ex  parte^  of  such  a  nature  that  judgment  upon  it 
against  the  appellant   finally  disposed  of  the   case  on   the 

(1)  [1893]  I.  L.  R.,  15  All,  367,  at  p.  369. 

(2)  [1880I  I.  L.  R..  2  All.,  819  ;  at  p.  823. 
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merits."  The  remarks  show  that  an  appeal  is  disposed  of 
under  section  551  on  the  merits.  This  being  the  case  the 
dismissal  can  be  nothing  but  a  decree. 

Besides,  the  appellate  court  as  soon  as  it  admits  an  appeal 
is  seised  of  it — see  Kristnama  Chariar  v.  Maigammal  {^)  and 
the  Code  of  Civil  Procedure  (>r  any  other  Act  has  conferre  1  no 
power  upon  such  appellate  court  in  such  a  case  to  so  refrain 
from  deciding  the  appeal  as  to  leave  the  decree  of  the  court 
below  unsuperseded.  "  The  function  of  an  app>ellate  court," 
their  Lordships  of  the  Privy  Council  say,  "  is  to  determine  what 
decree  the  court  below  ought  to  have  made.  It  may  affirm, 
reverse  or  vary  the  decree  under  appeal.  In  the  first  case, 
it  leaves  the  original  decree  stan  iing,  uperadding  it  may  be 
an  order  for  the  payment  of  the  costs  of  the  appeal  or  for 
interest  on  the  amount  originally  decreed.  In  the  other  two 
cases  it  substitutes  other  relief  for  the  relief  originally  given" — 
Kistokinker  Ghosh  Roy  v.  Burrada  Caunt  Singh  Royi^^y 

Such  being  the  function  of  an  appellate  court,  it  cannot 
refuse  to  entertain  an  appeal  which  has  been  admitted  and 
in  which  the  appellant  or  his  pleader  has  been  heard,  nor  can 
it  in  such  a  case  leave  a  decree  of  the  court  below  so  '  un- 
touched *  as  to  give  it  jurisdiction  to  amend  its  own  decree 
after  the  dismissal  of  the  appeal  under  section  551,  clause  (i) 
of  the  Code.  To  say  that  the  appellate  court  has  such  a 
power  and  that  it  has  been  conferred  upon  it  by  amending 
section  551  and  substituting  "dismiss  the  appeal,  etc.,"  for 
*'  confirm  the  decision  of  the  court,  etc.,"  is  more  than  I  can 
comprehend.  To  give  an  appellate  court  the  power  of  refus- 
ing to  entertain  an  appeal  which  has  been  admitted  and  in 
which  the  appellant  has  been  heard  and  of  refraining  from  pass- 
ing a  decree  which  should  supersede  the  decree  of  the  court 
below  is  opposed  to  the  objects  for  which  the  courts  of 
appeal  are  established  and  cannot  be  inferred  from  a  slight 
change  made  in  the  language  of  section  551. 

Their  Lordships  in  the  case  of  Kistokinker,  no  doubt,  re- 
mark that  "  there  may  be  cases  in  which  the  appellate  court 
particularly  on  special  appeal  might  see  good  reason  to  limit 
its  decision  to  a  simple  dismissal  of  the  appeal,  and  to  abstain 
(2)  [1903]  I.  L.  R.,  26  Mad.,  91;  at  p.  96.     (3)  10  B.  L.  R.  101;  at  p.  113. 
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from  confirming  a  decree  erroneous  or  questionable,  yet  not 
open  to  examination  by  reason  of  the  special  appeal,"  and 
the  learned  Judges  who  decided  Venkatanarasimha  Naidu 
(*)  with  reference  to  those  remarks  say  to  the  effect  that 
the  language  of  the  Judicial  Committee  suggests  a  dis- 
tinction between  a  confirmatory  decree  and  a  decree  which 
simply  dismisses  the  apf)eal.  Those  remarks,  anyhow,  cannot 
be  construed  to  mean  that  the  dismissal  of  an  appeal  under 
section  551,  clause  (1),  is  not  a  decree.  The  learned  Judges 
who  decided  Bapu  v.  V ajir  {})  have  themselves  conceded 
that  the  dismissal  under  section  551  is  a  decree.  They 
say  : — **  Mr.  Govardhan  argues  that  the  dismissal  of  the  ap- 
peal under  section  551  is  a  decree  and  appealable  under  sec- 
tion 584.  That  may  be  conceded  ;  still  it  is  clearly  not  confirm- 
ing the  decree  of  the  lower  court."  They  have,  however, 
drawn  a  distinction  between  a  confirmatory  decree  and  a  dec- 
ree which  simply  dismisses  the  appeal  without  noticing  the 
results  to  which  the  distinction  leads.  In  cases  of  dismissal 
under  section  551,  clause  (i),  it  leads  to  the  existence  of 
two  decrees  in  one  and  the  same  case  at  one  and  the  same 
time,  i.e — 

{a)  The  decree  of  the  court  below  which  according  to  the 
learned  Judges   is   untouched. 

{b^  The  decree  of  the  appellate  court  which  simply 
dismisses  the  appeal  without  confirming  the  decree  of  the 
court  below. 

When  an  appeal  is  dismissed  as  time  barred,  it  is  to  be 
remarked,  with  due  respect  to  the  learned  Judges,  that  the 
appellate  court  in  such  a  case  does  not  passively  refuse  to 
entertain  it.  It  actively  determines  the  rights  of  the  parties 
to  the  appeal.  Such  deteimination  being  an  exercise  of  the 
function  of  the  appellate  court  gives  a  fresh  starting  point  of 
limitation — see  Akshoy  Kumar  Nundi  v.  Chunder  Mohan 
Chathati  (^),  and  Murlidhar  v.  Tapeshri  Rat  (*).  The 
learned  Judges  say  that  "  where  an  appeal  is  dismissed 
under  section  551  there  is  no  decree  of  the  High  Court 
which  can  be  executed."  If  they  mean  that  no  decrees 
as  a  matter  of  practice   are  framed,  their  reasoning,  with  the 

(1)  [1903]  10  Mad.  L.  J.,  260.  (2)  [1897]  I.  L.  R.,  21  Bom.,  548. 

(3)  1888]  I.  L.  R.,  16  Cal,  250.  (4)  [1894]  A.  W.  N.,  46. 
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utmost  respect  to  the  learned  Judges,  proves  nothing.  The 
omission  to  frame  a  formal  decree  cannot  establish  that  the 
dismissal  under  section  55 1  is  not  a  decree.  If  they  mean  that 
the  dismissal  is  not  a  decree,  they,  with  due  deference  to  them, 
not  only  beg  the  question  but  contradict  themselves  for  they 
have  "conceded  "  that  the  dismissal  is  a  decree.  There  is 
nothing  in  the  Code  of  Civil  Procedure  to  prohibit  the  prepar- 
ation of  a  decree  when  an  appeal  is  disposed  of  under  section 

SSI. 

A  reference  to  the  printed  judgments  of  the  Bombay  High 
Court  for  1891,  pp.  58  and  239  shows  that  the  Court,  adopt- 
ing the  view  of  the  Madras  High  Court  in  Royal  Reddi  v. 
Lin^a  Reddi  ('),  that  there  should  be  a  judgment  and  decree 
in  cases  dealt  with  under  section  551,  issued  a  general  rule 
to  that  effect  for  the  guidance  of  the  subordinate  courts.  I, 
however,  presume  that  these  judgments  and  the  general  rule 
as  to  the  framing  of  decrees  in  cases  dealt  with  under  section 
551  were  not  brought  to  the  notice  of  the  learned  Judges  who 
decided  Bapu  v.  Vajir.  Had  those  judgments  and  the 
general  rule  been  brought  to  their  notice,  they  might  have 
arrived  at  a  different  conclusion. 

For  the  above  reasons,  I  am  of  opinion  that  the  dismissal 
of  an  appeal  under  section  551  clause  (i),  is  a  decree  ;  that 
it  supersedes  the  decree  of  the  court  below,  and  that  in  the 
case  before  me  the  High  Court  is  the  only  Court  which  has 
jurisdiction  to  amend  the  decree  under  section  206  of  the 
Code  of  Civil  Procedure. 

I  therefore  allow  the  application  for  revision,  and  set  aside 
the  order  of  the  learned  Subordinate  Judge  of  Jaunpur, 
amending  the  decree  dated  the  8th  February,  1906,  as  to  the 
full  costs.     I  make  no  order  as  to  costs. 

Order  set  aside. 
(I)  [1880]  I.  L.  R.,  3  Mad,  I. 
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KASHI  PRASAD  and  another 

versus 

INDAR  KUNVVAR* 

Mukaddam — Inferior  proprietor — Grant  by  Government  to  Hindu  widow 
of  superior  proprietary  rights — Nature  of  estate  taken  by  widow — 
Graft — Trust. 

fs  husband  and  some  other  persons  were  inferior  proprietors  {Afu- 
kaddafns)  of  a  village.  After  death  of  ys  husband,  Government  con- 
ferred the  zemindari  rights  upon  /,  and  these  other  persons.  Held, 
that  the  inferior  proprietors  acquired  these  zemindari  rights  by  virtue 
of  and  not  independently  of  their  pre-existing  estate,  the  inferior 
estate  thus  becoming  merged  as  it  were  in  the  superior  interest  / 
therefore  could  not  deal  with  the  estate  as  her  absolute  property. 

Per  Stanley,  C.  J.  Even  if  the  act  of  Government  amounted  to 
a  grant  of  the  zemindari  rights  to/,  the  doctrine  of  graft  would  be 
applicable  and  she  became  a  constructive  trustee  of  the  rights  so 
acquired  for  the  parties  entitled  to  the  whole  interest  Keech  v. 
Sandford,  2  Wh.  and  T.  Eq.  C,  693,  referred  to. 

Appeal  against  the  decree  of  Pandit  Girraj  Kishore  Dutt, 
Subordinate  Judge  of  Bareilly. 

Suit  for  possession  of  certain  immoveable  property. 
The  statement  of  facts  is  taken  from  the  judgment  of 
Stanley,  C.  J. — "This  appeal  arises  out  of  a  suit  for 
possession  of  a  share  in  the  vallage  of  Kanai  Shibnagar  in  the 
District  of  Bareilly  and  for  mesne  profits.  The  facts  are 
these.  One  Newal  Rai  was  the  owner  of  this  as  well  as  other 
property.  He  died  before  the  year  1872  leaving  a  widow 
Musammat  Jaika  and  two  daughters,  namely,  Musammat 
Bilaso  and  Musammat  Hulaso.  One  Banarsi  Das  purchased 
the  property  in  suit  at  a  sale  in  execution  of  a  decree  obtain- 
ed against  Musammat  Jaika.  The  defendants  Kashi  Prasad 
and  Basdeo  Sahai  are  the  brothers  of  Banarsi  Das  who  is  dead. 
Five  kachwansis  of  the  property  is  in  the  possession  of  the 
defendants  3  to  8  and  as  to  this  portion  the  plaintifls'  suit  has 
been  dismissed  and  we  are  not  concerned  with  it  in  the 
present  appeal.  Musammat  Jaika  died  on  the  27th  of  No- 
*  No.  276  of  1906. 
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vember,  1878,  and  after  her  death,  her  daughters  Bilaso  and 
Hulaso  sold  ^th  of  the  property  to  Musammat  Lachman  and 
three  others.  A  suit  was  brought  by  the  vendor  and  vendees 
for  possession  of  the  village  of  Hafizpur  not  the  village  in 
dispute  and  the  suit  was  decreed  on  the  i8th  of  May,  1881, 
and  on  appeal  the  decree  for  possession  was  affirmed  by 
the  High  Court  Musammat  Hulaso  died  in  the  year  1894, 
and  her  sister  Musammat  Bilaso  died  on  the  isth  of  Septem- 
ber, 1895,  Musammat  Hulaso  left  a  son  Majnun  Lai  and  he 
on  the  15th  of  June,  1904,  sold  the  village  in  dispute  to  the 
plaintiff  Musammat  Indar  Kunwar.  The  present  suit  was 
instituted  on  the  nth  of  December,  1905,  so  that  it  was 
brought  within  12th  year  from  the  deaths  of  Musammat 
Hulaso  and  Musammat  Bilaso. 

One  of  the  defences  set  up  was  that  the  debt  of  Musammat 
Jaika  in  respect  of  which  the  property  was  sold  was  in- 
curred for  legal  necessity.  This  defence  was  not  established, 
and  it  has  not  been  raised  before  us.  Another  plea  raised 
was  in  regard  to  the  ^th  of  the  property  which  was  sold  by 
Musammats  Hulaso  and  Bilaso  on  the  8th  of  January,  1881. 
The  plea  was  that  this  sale  was  carried  out  for  legal 
necessity  and  that  the  plaintiff  as  representative  of  Majnun 
Lai  was  bound  by  it.  This  is  the  subject  of  the  connected 
appeal  No.  280  of  1906.  As  to  the  entire  of  the  village  the 
main  and  important  defence  was  that  the  property  was  not 
.  the  estate  of  Newal  Rai  and  did  not  devolve  on  Musammat 
Jaika  as  his  heir,  that  Newal  Rai  was  only  a  tnukaddam  of 
the  property  being  recorded  as  lambardar  and  that  after  his 
death  the  Government  conferred  proprietary  rights  on  Musam- 
mat Jaika  and  she  thus  acquired  the  absolute  estate  and  did 
not  inherit  it  from  her  husband  and  that  consequently  Banarsi 
Das  who  purchased  the  property  at  a  sale  in  execution  of  a 
decree  obtained  against  Musammat  Jaika  acquired  an 
absolute  estate  in  it.  This  was  the  main  contention  before  us 
of  the  defen  'ants  appellants. 

The  circumstances  which  led  to  the  intervention  of  Go- 
vernment in  regard  to  this  estate  were  these.  Raja  Kheri 
Singh  owned  the  village  in  dispute  and  a  number  of  other 
villages  as  zamindar  but  under  him  were  inferior  proprietors 
who  are   described  as  mukaddams.     Raja  Kheri  Singh    made 
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default  in  payment  of  the  Government  Revenue  and  in  conse- 
quence the  Government  determined  to  make  settlement  with 
the  under-proprietors  and  the  under-proprietors  engaged  with 
the  Government  for  the  payment  of  the  Government  Revenue, 
and  malikana  allowance  of  Rs.  10  per  cent  of  the  Government 
Revenue  was  allowed  to  the  Raja.  The  settlement  was  so 
made  with  Musammat  Jaika  after  the  death  of  her  husband 
and  it  is  this  settlement  which  forms  the  basis  of  the  claim  that 
Musammat  Jaika  by  grant  from  Govenment  became  in  her 
own  right  the  absolute  owner  of  the  village  in  dispute  with 
other  property." 

The  court  below  decreed  the  suit. 

Defendants  appealed. 

Motilal  Nehru  (with  him  5.  C  Banerji),  for  the  appellants, 
cited 

Bhagwati  Prasad  v.  Hanuman  Prasad  Singh  [1900]  I.  L.  R.,  23  AIL,  67. 

Mayney  Hindu  Law  and  Usage,  Ed.  7,  section  286,  p.  358. 
Brijindar  v.  Janki  Koer,  [1877]  L.  R,  5  I.  A.,  i  ;  i  C.  L.  R,  318. 
Braja  Kishore  v.  KuPidana,  [1899]  Ln  R,  26  I.  A.,  66, 1.  L  R,  22  Mad, 

431. 

[Stanley,  C.  J.,  referred  to  the  doctrine  of  graft  well 

known  *  at  home  *  and  embodied  in  section  90  of  the  Indian 
Trusts  Act,  II  of  1882.] 

There  was  no  question  of  life  tenancy  or  trust  here.  Cer- 
tain persons,  including  the  lady's  husband,  held  inferior  pro- 
prietary rights.  Several  years  after  the  death  of  the  husband, 
when  the  widow  had  already  inherited  such  rights  from  her 
husband,  the  local  Government  granted  full  proprietary  rights 
to  her  and  the  other  inferior  proprietors.  These  others 
were  males  and  they  admittedly  took  an  absolute  estate ;  why 
should  the  lady  then  be  held  to  have  taken  only  a  Hindu 
widow's  estate  under  the  self-same  grant?  A  woman  may 
inherit  a  widow's  estate  from  her  husband,  but  how  can  she 
take  a  widow's  estate  under  a  grant  made  by  the  Sovereign 
Power  professedly  of  the  entire  estate  and  long  after  her  hus- 
band's death  ?  The  full  proprietary  estate  which  the  Govern- 
ment is  reported  to  have  granted  her  had  never  belonged  to 
her  husband. 

/.  N,  Chaudri  (for  Sundar  Lai),  for  the  respondent,  argued 
upon  the  evidence  especially  with  reference  to  the  Sudder 
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Dewany  Adalut  judgment  of  the  27th  of  August,  1861, 
that  it  had  not  been  shown  that  the  so-called  mukaddami 
rights  in  this  case  were  other  than  proprietary  rights,  or  that 
any  higher  rights  as  a  matter  of  law  or  fact  had  been  conferred 
upon  the  fnukaddams  by  the  subsequent  Government  grant 
relied  upon  by  the  appellants.  The  widow  took,  as  such,  only 
what  her  husband  had  already  held.  He  further  contended 
that  "  if  the  widow  acquired  any  property  by  reason  of  being 
the  widow  of  her  deceased  husband,  she  could  not  hold  it  on 
any  terms  other  than  those  on  which  she  held  the  property 
she  had  inherited  from  her  husband." 
Motilal  Nehru  was  heard  in  reply. 

The  following  judgments  were  delivered  by 

[Stanley,  C.  J.,  after  stating  the  facts  as  set  forth  above 
continued  :] 

It  does  not  appear  that  any  sanad  was  granted  by  Govern- 
ment to  Musammat  Jaika.  The  only  evidence  which  has  been 
laid  before  us  on  the  subject  are  some  records  from  the  Settle- 
ment Department  and  also  Judgments  of  the  Civil  Courts. 
One  of  the  records  in  question  is  a  proceeding  before  the 
Settlement  Deputy  Collector  of  Bareilly,  dated  the  4th  of 
September,  1870,  relating  to  settlement  of  the  village  of  Kaini 
Shibnagar  (No.  58  C  of  the  record).  In  it  the  reason  is  as- 
signed for  the  nomenclature  of  the  village  and  successive 
transfers  and  from  it  we  gather  that  the  village  was 
populated  by  Hari  Ram  Mukaddam  about  300  years  ago, 
that  subsequently  the  village-site  was  washed  away  by  the 
floods  of  the  Ram  Ganga,  and  that  it  was  afterwards  popu- 
lated by  one  Sewa  Ram.  Then  follows  this'  statement 
"  At  the  time  of  the  former  settlement  Ranis  Rup  Kunwar 
and  Bas  Kunwar,  wives  of  Raja  Kheri  Singh,  were  the  zamin- 
dars  and  Ganga  Ram,  Khiali  Ram,  Gajadhar,  Tilok  Chand  and 
Newal  Rai  Mukaddams  the  lambardars  of  this  village.  After 
the  settlement,  Newal  Rai  died  and  in  his  stead  the  name  of 
Musammat  Jaika  was  entered  as  a  lambardar."  Then  later  on 
an  order  of  the  Lieutenant  Governor,  dated  the  24th  of  June, 
185 1,  is  recited  to  the  effect  that  the  zamindari  of  this  village 
was  conferred  upon  certain  persons  who  are  named  and 
amongst  others  as  to  6  bis  was  13  biswansis  an  I  5  kachwansis 
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on  Ganga  Ram  and  Musammat  Jaika.  Later  on  we  find  the 
statement  that  on  the  I  oth  of  March,  1862,  an  order  together 
with  a  list  of  taluqdari  villages  of  Raja  Kheri  Singh  was 
received  from  the  Lieutenant  Governor  to  the  effect  that  the 
mukaddams  should  pay  to  the  heirs  of  Raja  Kheri  Singh 
Rs.  ID  per  cent  of  the  Government  Revenue  as  malikana 
allowance. 

In  the  khewat  of  the  village  of  Kanai  Shibnagar,  dated 
the  8th  of  January,  1870,  there  appears  in  the  last  column  the 
following  statement :— "  There  are  two  kinds  of  proprietors  in 
this  village  /.  ^.,  one  superior  and  the  other  inferior.  As  under 
the  order  of  the  Government  the  inferior  proprietors  have 
been  charged  with  the  payment  of  revenue  the  settlement  of 
this  village  has  been  made  with  them.  Raja  Partab  Singh, 
the  adopted  son  of  Ranis  Rup  Kunwar  and  Bishen  Kunvvar 
widows  of  Raja  Kheri  Singh  has  been  declared  to  be  the 
superior  proprietor  of  this  village.  Rs.  134  on  account  of 
Malikana  allowance  due  to  him  shall  as  per  detail  given  in 
column  13  be  paid  into  the  Tahsil  and  he  will  continue  to 
receive  it  from  the  Tahsil  treasury.  He  shall  have  nothing 
to  do  with  the  collections  and  assessments  of  the  village. 

It  appears  that  the  widows  of  Raja  Kheri  Singh  instituted 

a  suit  as  his  representatives  to  recover  zamindari  and  mal- 

guzari  possession  of  the  entire  estate  of  Raja  Kheri  Singh 

including  87  mauzahs  and   to  set  aside  the  decision  of  the 

settlement  officer,  dated  the  24th  of  June,  1851,  by  which  the 

plaintiffs*  claim  was  rejected  and  the  zamin  Jari  title  of  Ghulam 

Husain  and  others  was  recognised.     The  Judge  of  BareiHy 

decreed  the  plaintiffs'  claim  whereupon  an  appeal  was  preferred 

to  the  Sadar  Dewany  Adawlat  and  we  have  on  the  record  a 

copy  of  the  judgment  of  that  Court,  dated  the  27th  of  August, 

1 861.     In  that  judgment  a  short  history  of  the  estate  is  to  be 

found  and  official  reports  are  quoted  as  elucidating  the  fiscal 

history  of  the  estate,   and  the  positions  of  the   conflicting 

claimants.     From  this,  it  appears  that  at  the  session  the  name 

of  Kunwar  Kheri  Singh   was  recorded  as   proprietor  of  the 

entire  perganah  but  that  the  first  settlement  was  concluded 

generally  with  the  mukaddams  that  at  the  second  settlement 

Kunwar  Kheri  Singh  engaged  for  21  villages  and  at  the  third 

settlement  for  26  but  that  owing    to  his  incapacity  and  the 
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fact  that  the  revenue  had  fallen  into  arrears,  Kunwar  Kheri 
Singh  was  excluded  from  the  settlement  and  a  suitable  provi- 
sion was  made  for  him  as  an  equivalent  for  his  exclusion  from 
the  management  of  the  estate.  The  learned  Judges  held  that 
the  allowance  in  question  was  actually  granted  as  a  malikana 
allowance  and  that  the  plaintiffs  possessed  a  proprietary  title 
to  some  extent  in  all  the  villages  claimed  but  that  the  defend- 
ants who  then  engaged  with  Government  for  the  54  mukad- 
dami  villages  were  possessed  of  proprietary  rights  in  these 
villages  of  a  heritable  and  transferable  nature.  The  con- 
clusion at  which  the  learned  Judge  arrived  was  that  in  the 
case  of  the  54  mukaddami  villages,  there  existed  an  inferior 
proprietary  right  heritable  and  transferable  which  was  vested 
in  the  defendants  then  engaging  as  for  these  mauzahs. 

We  gather  from  this  that  there  was  no  actual  confiscation 
by  Government  of  the  suf)erior  proprietary  right  of  Raja 
Kheri  Singh  and  no  grant  of  that  estate  to  the  inferior  pro- 
prietors. What  the  Government  did  was  to  settle  for  the 
revenue  with  the  inferior  proprietors  reserving  to  Raja  Kheri 
Singh  in  respect  of  his  superior  proprietary  rights  a  malikana 
allowance.  The  inferior  proprietors  no  doubt  thus  acquired 
zamindari  rights  which  they  had  not  previously  enjoyed  but 
these  rights  were  acquired  by  virtue  of  and  not  independent!}- 
of  their  pre-existing  estate.  The  inferior  estate  became  as  it 
were  merged  in  the  superior  interest  thus,  I  may  say  usurped. 
Musammat  Jaika  had  succeeded  on  the  death  of  her  husband, 
Newal  Rai,  to  his  estate,  and  was  recorded  in  the  revenue 
papers  as  lambardar.  Then  by  virtue  of  the  order  of  His 
Honour  the  Lieutenant  Governor  to  which  I  have  referred 
she  and  Ganga  Ram  acquired  zamindari  rights  in  respect  of 
6  biswas  13  biswansis  and  5  kachwansis  in  the  villages  in 
question  of  which  Musammat  Jaika  was  entitled  to  one  half. 
It  is  difficult  to  see  how  the  accretion  to  her  rights,  thus 
acquired,  can  be  regarded  as  equivalent  to  a  grant  by  Govern- 
ment to  Musammat  Jaika  in  her  own  right  of  the  estate 
which  formerly  belonged  to  her  husband,  so  as  to  enable  her 
to  deal  with  it  as  her  absolute  property,  and  disappoint  the 
expectation  of  her  daughters  and  the  other  reversionary  heirs 
of  her  husband  to  whom  the  property  would,  in  the  ordinary 
course,  have  come  upon  her  death. 
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The  learned  Subordinate  Judge  held  that  Musammat 
Jaika  inherited  the  property  from  her  husband  and  did  not  in 
her  own  right  acquire  the  zamindari  rights  which  Government 
conferred.  He  observes  as  follows  : — "  It  seems  clear  to  my 
mind  that  as  Musammat  Jaika's  name  was  entered  in  revenue 
papers  in  respect  of  her  husband's  lambardari  rights  as  heir 
of  her  husband,  the  zamindari  rights  in  the  shares  in  dispute 
were  also  conferred  on  her  by  Government  as  representing 
her  deceased  husband  and  as  his  heir,  and  she  herself  had 
do.ie  nothing  to  merit  the  grant  of  zamindari  rights  to  her,  and 
she  might  never  have  acquired  the  zamindari  rights,  had  she 
not  been  heir  and  wife  of  Newal  Rai  deceased." 

I  think  that  the  learned  Subordinate  Judge  was  right  in 
the  conclusion  at  which  he  arrived.  Musammat  Jaika  acquired 
the  property  of  her  husband  for  a  Hindu  widow's  estate,  and  by 
virtue  of  her  ownership  derived  from  her  husband  acquired 
from  Government  the  zamindari  rights  which  had  not  previous- 
ly been  enjoyed.  The  acquisition  of  these  must  I  think  be 
taken  to  be  an  enlargement  merely  of  the  interest  to  which 
she  was  entitled  as  the  widow  of  Newal  Rai  and  as  such  be 
treated  as  acquired  for  the  benefit  of  all  persons  interested  as 
reversioners  in  the  estate  of  Newal  Rai.  Even  if  the  act  of 
Government  amounted  to  a  grant  of  the  zamindari  rights  to 
Musammat  Jaika,  it  appears  to  me  that  the  doctrine  of  graft, 
which  is  so  fully  dealt  with  under  the  leading  case  of  Keech 
V.  Sandford  {}\  would  be  applicable.  The  rule  laid  down 
in  the  principal  case  is  that  when  a  trustee  of  lease-hold  pro- 
perty renews  the  lease  in  his  own  name,  he  must  hold  the 
renewed  lease  for  the  benefit  of  his  cestui  que  trust.  This  rule 
has  been  extended,  and  it  is  applicable  to  the  case  of  a  pur- 
chase of  the  reversion  of  an  estate  by  a  tenant  for  life,  and  is 
based  in  such  case  upon  the  duty  which  lies  upon  a  limited 
owner  to  act  in  a  matter  of  the  kind  for  the  benefit  of  the 
whole  interest.  The  principle  is  embodied  in  the  Indian 
Trusts  Act  1882.  Section  90  of  that  Act  prescribes  that 
**VVhere  a  tenant  for  life,  co-owner,  mortgagee  or  other  qualified 
owner  of  any  property  by  availing  himself  of  his  position 
as  such  gains  an  advantage  in  derogation  of  the  rights  of 
the  other  persons  interested  in  the  property,  or  where  any 
(1)  2  Wh.  and  T.  Eq.  Cas.,  693. 
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such  owner  as   representing  all  persons  interested  in  such 
property  gains  any  advantage,  he  must  hold  for  the  benefit  of 
all  persons  so  interested  the   advantage  so  gained  but  subject 
to  repayment  by  such  persons  of  their  due  share  of  the  ex- 
penses properly  incurred,   and   to  an  indemnity  by  the  same 
persons  against  liabilities  properly  contracted  in  gaining  such 
advantage."     Here  Musammat  Jaika  who  inherited  from  her 
husband  his  estate  as  tenant  for  life   acquired  from  Govern- 
ment the  zamindari  rights  which  had  belonged  to  Raja  Kheri 
Singh  by  virtue  of  her  position  as  qualified  owner  and  thus 
gained  an   advantage   in  derogation  of  the  right  of  the  other 
persons   interested   in   the   property.     Consequently  she  was 
bound  to  hold   the  advantage   so  gained  for  the  benefit  of  all 
persons  so  interested.     If  she   had  not   been  tenant  for  life  of 
the  property  of  her  husband  Government  woul  \  undoubtedly 
not  have  settled  with  her  for  the   revenue.     It  was  by  virtue 
of  her   possession  of  the  estate  as  his  widow  and  not  other- 
wise that   she   obtained  the   concession  of  zamindari  rights 
from  Government.    I  f  therefore  there  was  a  grant  from  Govern- 
ment to  her  she  became  I  think,  a  constructive   trustee  of  the 
rights  so  acquired  for  the  parties  entitled  to  the  whole  interest. 
For  the  foregoing  reasons  I  would  dismiss  the  appeal. 
BanERJI  J. — I   also  am  of  opinion  that  the  appeal  should 
be  dismissed.  In  my  judgment  the  effect  of  the  settlement  with 
Musammat  Jaika  was  to  enlarge  the  widow's  estate  which  she 
held  as  heir  to  her  husband  Newal  Rai.  As  such  widow  she  held 
a  life-estate  in  the  rights  of  Newal  Rai  as  mukaddam.     When 
the  Government   made  a  settlement  with  her  and  Ganga  Ram 
the  brother  of  Newal  Rai,  it  only  enlarged  the  mukaddami 
rights  held  by  them.     So  that  the  enlarged  rights  were  held 
by  her  in   the  same  capacity  in  which  she  held  the  original 
rights,  namely,  as  a  Hindu  widow.     I  see  no  reason  to  assume 
that  absolute   rights   as   proprietor    were  conferred   on   her 
by  Government     She  was  not  therefore  competent  to  make 
the  transfer  in  suit.     I  express  no  opinion  on  the  question  of 
graft  or  on  the  question   whether  she  may  be  deemed  to  have 
been  a  trustee  for  the  persons  entitled  to  the  estate. 

By  the  Court. — The  order  of  the  Court  is  that  the  appeal 
be  dismissed  with  costs  including  fees  in  this  Court  on  the 

higher  scale. 

J.  p.  Appeal  dismissed. 
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ABDUL  KARIM  KHAN 

versus 

MAKBUL  UN-NISA  BEGAM  and  others.* 

Succession  CertificcUe  Act  (  VH  of  i68g)^  sections  2y  4^  Deferred  dowef-- 
Debt-'Mahomedan  Law. 

Dower  whether  it  be  prompt  or  deferred,  is  a  debt  due  from  the 
husband  to  the  wife.  Deferred  dower  is  a  debt  payable  in  the 
future.  A  court,  therefore,  cannot  pass  a  decree  for  its  recovery  by 
the  heir  of  the  lady  without  the  production  of  a  succession  certificate. 

First  appeal  against  the  decree  of  Babu  Nihala  Chandra, 

Subordinate  Judge  of  Moradabad. 

Suit  to  recover  a  share  of  the  dower  debt. 

The  court  below  decreed  the  suit 

Defendant  appealed. 

The  material  facts  appear  from  the  judgment. 

B.  E,  G Conor  and  Sundar  Lai,  for  the  appellant 

Moti  Lai  Nehru,  Tej  Bahadur  Sapru  and  Mohan  Led 
Nehru,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  appeal  arises  out  of  a  suit  brought 
by  the  plaintiff,  one  of  the  two  heirs  of  Musammat  Kadri 
Begam,  the  deceased  wife  of  the  defendant,  for  her  share  of 
the  deferred  dower  of  Mussammat  Kadri  Begam,  which  be- 
came due  on  her  death.  The  court  below  decreed  the  plain- 
tiffs claim.  Of  the  grounds  of  appeal  only  two  were  pressed 
before  us,  one  being  that  the  suit  was  barred  by  limitation 
and  the  other  that  without  the  production  of  a  succession  cer- 
tificate  the  court  below  was  not  justified  in  passing  a  decree. 

As  regards  the  question  of  limitation,  the  allegation  of  the 
defendant  is  that  Kadri  Begam  died  on  the  i6th  of  September, 
1902,  whereas  the  plaintiff  says  that  she  died  on  the  19th  of  that 
month.  If  she  died  on  the  earlier  date,  the  suit,  which  was  not 
instituted  until  the  i8th  of  September,  1905,  is  barred.  We 
have  carefully  considered  the  evidence  of  the  witnesses  who 
were  examined  for  the  respective  parties.  This  evidence  is 
♦  F.  A.  No.  154  of  1906. 


Digitized  by 


Google 


VOL.  v.] 


HIGH  COURT. 


599 


very  conflicting.  But  upon  full  consideration  of  it,  we  are 
quite  unable  to  hold  that  the  learned  Subordinate  Judge  was 
wrong  in  the  decision  at  which  he  arrived.  He  had  the  wit- 
nesses before  him  and  was  in  a  better  position  than  we  are  to 
judge  of  the  credit  to  be  given  to  their  testimony.  The  evid- 
ence of  the  plaintiff's  witnesses  is  corroborated  by  an  entry  of 
the  death  in  the  register  of  deaths  kept  at  the  Police  Station 
at  Chowk  at  Rampur  where  Kadri  Begam  died.  Siraj-ud-din 
proved  this  entry,  and  according  to  it  Musammat  Kadri 
B^am,  in  the  register  described  as  Kazmi  Begam,  a  name  by 
waich  sh3  was  also  known,  is  stated  to  have  died  on  the  19th 
September,  1902. 

The  next  question  is  as  to  the  necessity  for  a  certificate 
under  Act  VII  of  1889.  Section  5  of  that  Act  prescribes  that 
"  no  court  shall  pass  a  decree  against  a  debtor  of  a  deceased 
'  person  for  a  payment  of  his  debt  to  a  person  claiming  to  be 
entitled  to  the  effects  of  the  deceased  person  or  to  any  part 
thereof  ♦  ♦  ♦  except  on  the  production  of  (i)  probate  or 
letters  of  administration     ♦     ♦     ♦ 

(it)  A  certificate  granted  under  section  56  or  section   57 
of  the  Adminiitrator-G^neral's  Act,    1874     *     *     *      , 

{tii)  A  certificate  granted  under  this  Act  and    having  the 
debt  specified  therein,  or 

{iv)  A  certificate  granted   under   the  Regulation  of  the 
Bombay  Code  No.  VIII  of  1827. 

Sub-section  2  defines  "  debt  *'  as  including  any  debt  except 
rent,  revenue  or  profits  payable  in  respect  of  land  used  for 
agricultural  purposes.  Debt  is  therefore  used  in  a  very  wide 
se.ise.  The  plaintiff*  has  not  produced  probate,  or  letters  of 
administration  or  a  certificate  as  required  by  the  Act.  It  is 
contended  on  her  behalf  that,  inasmuch  as  the  dower  in  res- 
pect of  which  she  sues  was  deferred  dower,  it  never  was  pay- 
a^le  to  Kadri  Begam,  and  therefore  her  husband  was  not  her 
debtor  within  the  meaning  of  section  4.  Reliance  is  placed 
upon  two  decisions  of  the  Calcutta  High  Court  as  supporting 
this  contention.  The  first  is  the  case  of  Nemahart  Roy  v. 
Musammat  Btssessari  Kumari  ( ' ;,  in  which  it  was  held  that  the 
Succession  Certificate  Act  referred  only  to  debts  for  the 
(i)[i896i2C  W.  N:,  591. 
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recovery  of  which  the  successor  could  sue,  and  that  for  debts 
falling  due  after  death  an  heir  may  sue  without  a  certificate. 
O'Kinealy,  and  RampinL,  JJ,  in  their  judgment  observed: — 
"  In  law  we  know  two  kinds  of  debts  which  have  accrued 
due  and  debts  not  accruing  {stc)  due,  but  which  will  be  due. 
Now  the  Succession  Certificate  Act  refers  only  to  such  debts 
as  the  deceased  could  sue  upon.  The  debt  in  this  case  has 
fallen  due  since  the  death  of  the  deceased."  The  learned 
Judges  do  not  give  any  reasons  for  so  restricting  the  meaning 
of  the  word  debt.  We  do  not  find  any  language  in  the 
Succession  Certificate  Act  to  bear  out  the  statement  that  the 
Act  refers  only  to  debts  for  the  recovery  of  which  the  deceas- 
ed could  have  sued.  The  language  of  the  Act  is  quite 
general  and  defines  a  debt  within  the  meaning  of  section  4  as 
including  *'  any  debt  except  rent,  revenue  or  profits  ♦  ♦ ." 
Dower  whether  prompt  or  deferred  is  a  debt  due  by  the  hus- 
band to  the  wife,  but  in  the  case  of  deferred  dower  is  debitum 
in  praesenti  solvendum  infuturo. 

The  next  case  is  that  o{  Mahamed  Is  hag  v.  SheikhAkram- 
ul'Haq  (•).  In  that  case  it  was  held  that  when  a  Mahome- 
dan  wife,  who  has  not  been  divorced  by  her  husband,  dies 
during  her  husband's  life-time,  the  right  to  sue  for  her  deferred 
dower  accrues  for  the  first  time  to  her  heirs  and  that  the 
cause  of  action  is  not  a  joint  one,  but  that  any  of  the  heirs 
may  sue  the  husband  separately  for  her  share,  but  that  in 
such  a  suit  the  presence  of  all  the  heirs  is  necessary  in  order 
effectually  and  completely  to  adjudicate  upon  the  claims  of 
the  several  heirs.  We  do  not  find  in  this  case  that  any  refer- 
ence was  made  to  the  Succession  Certificate  Act.  The 
necessity  for  the  production  of  a  certificate  under  that  Act 
was  apparently  not  considered. 

Now  the  wife's  right  to  dower  whether  prompt  or  deferred 
accrues  as  soon  as  her  marriage  is  validly  contracted.  She 
can  alienate  it,  pledge  it,  or  make  a  free  gift  of  it,  either  to 
her  husband,  or  to  her  relations,  or  to  third  parties.  Mr. 
Ameer  AH  in  his  "  Personal  Law  of  the  Mahomedans"  (2nd 
Edition,  page  392)  says : — •*  Dower  is  a  debt  like  all  other 
liabilities  of  the  husband  and  has  preference  over  legacies 
(2)11906]  12  C.W.  N.,84 
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bequeathed  by  the  testator  and  the  rights  of  heirs.  A  parti- 
tion of  the  estate  cannot  take  place  until  the  dower  debt  has 
been  satisfied.  When  the  wife  is  alive  she  can  recover  the 
debt  herself  from  the  estate  of  her  deceased  husband.  If  she 
be  dead  her  representatives  stand  in  her  place  and  are  entitled 
to  recover  the  same."  Dower  in  fact,  whether  it  be  prompt 
or  deferred,  is  a  debt  due  from  the  husband  to  the  wife.  If 
the  dower  be  prompt,  it  is  presently  payable.  If  it  be  defer- 
red it  is  payable  in  the  case  of  death  or  divorce — a  debt 
payable  in  future,  but  none  the  less  a  debt  of  the  husband. 
It  is  a  debt  which  accrued  due  on  the  completion  of  the  mar- 
riage contract,  but  a  debt  payment  of  which  is  deferred." 
"  The  law,"  said  Brett,  M.  R.  "  has  always  recognized  as  a 
debt  two  kinds  of  debt,  a  debt  payable  at  the  time,  and  a 
debt  payable  in  the  future."  IVeii  v.  Stenton  (^).  Deferred 
dower  is  a  debt  payable  in  the  future.  We  think  therefore 
that  the  Court  cannot  pass  any  decree  in  favour  of  the  plain- 
tiff without  the  production  of  a  succession  certificate.  But 
we  also  think  that  the  plaintiff  should  have  an  opportunity,  if 
so  advised,  of  producing  such  certificate.  Accordingly  we 
shall  defer  passing  a  decree  in  this  appeal  for  a  period  of  two 
months  so  as  to  give  an  opportunity  to  the  plaintiff  of  obtain- 
ing the  necessary  certificate.  We  accordingly  adjourn  the 
hearing  of  this  appeal  for  two  months. 

(I)    [1883]  L.  R.,  II  Q.  B.  D.,  518,  524. 
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BHURI  AND  ANOTHER.  * 
Code  of  Civil  Procedure  {Act  XIV of  i882\  section  283— I ntervenor— 
Burden  of  proof  , 
An   intervener,  in  a  suit  brought  by  him,  is  bound  to  satisfy  the 
court  that  the  document  upon  which  the  claim  is  founded  represents, 
a  bona  fide  and  genuine  transaction,  and  that  the  burden  does  not  lie 
upon  the  defendant  in  the  first  instance  to  give  evidence  in  proof  of 
the  fraudulent  and  collusive  nature  of  such  document.     Tulshi  Rat  v. 
Ram  Das,  [1887 J  A.  W.  N.,  71  \Af2al  Begam  \.  Muhammad  Obcudat 
Ullah,  [1899]  A.  W.  N  ,  220;  Ram  Nath  v.  Bindraban,  I  L.  R.,  18  All, 
369  ;  Govind  Atmaram  v.  Santai,  I.  L.  R.,  12  Bom.,  2/0,  referred  to. 
Saba  Bibiw,  Balgobind,  I.  L.  K.,  8  All,  178,  distinguisbtd. 
♦  S.  A.  Na  567  of  1907. 
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Second  Appeal  against  the  decree  of  th^  District  Judge 
of  Meerut,  reversing  a  decree  of  the  Subordinate  Judge. 

Suit  for  declaration  of  right 

The  material  facts  appear  from  the  judgment. 

Jogendra  Nath  Chaudri  and  Ghulam  Mujtabay  for  the 
appellant. 

Muhammad  Ishaq,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.J. — This  appeal  arises  under  the  following 
circumstances.  The  defendant  Karam  AH  Khan  had  two 
wives,  namely,  Musammat  Bhuri  and  Musammat  Nannhi  Jan. 
Musammat  Nannhi  Jan  on  the  4th  of  August,  1905,  instituted 
a  suit  against  her  husband  for  the  recovery  of  her  dower,  and 
on  the  24th  of  Nove.nber,  1905,  obtained  a  decree.  On  the  2nd 
of  Au^UrJt,  1903,  that  is,  two  days  before  the  institution  of 
Nannhi  Jan's  suit,  Karam  AH  Khan  transferred  to  his  wife 
Musammat  Bhuri  certain  property  ostensibly  in  satisfaction  of  a 
portion  of  her  dower  debt.  Musammat  Nannhi  Jan  proceeded 
to  execute  her  decree  and  attached  the  property  which  was 
transferred  to  Musammat  Bhuri.  Thereupon  Musammat  Bhuri 
filed  an  objection,  but  her  objection  was  disallowed,  and 
thereupon  she  instituted  the  suit  out  of  which  this  appeal  has 
arisen  under  section  283  of  the  Code  of  Civil  Procedure. 

The  first  court  dismissed  the  suit,  but  upon  appeal  the 
learned  District  Judge  reversed  the  decision  of  the  court  below 
and  decreed  the  plaintiff's  claim. 

The  main  question  which  has  been  discussed  before  us  is 
whether  or  not  the  learned  District  Judge  rightly  laid  the 
burden  of  proof  on  the  defendant  Musammat  Nannhi  Jan. 
According  to  his  judgment  he  found,  in  agreement  with  the 
court  below,  that  the  oral  evidence  was  valu»iless,  and  held 
that  the  decision  of  the  case  turned  on  the  amount  of  value  to 
be  placed  upon  the  dee  I  of  sale  in  favour  of  Musammat  Bhuri. 
Then  he  says :  "  The  burden  of  proof  was  upon  the  defendant- 
respondent  Musammat  Nannhi  Jan  to  prove  that  the  deeil  had 
been  executed  fictitiously  and  collusively.  She  did  absolutely 
nothing  to  satisfy  this  burden."  And  later  on  he  observes: — 
"  Musammat  Nannhi  Jan  having  absolutely  failed  to  discharge 
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the  burden  of  proof  on  her  to  show  that  the  sale-deed 
was  executed  fraudulently,  fictitiously  and  collusively,  I  find 
that  the  deed  of  sale  in  question  is  a  genuine  document.'' 
It  is  contended  that  the  learned  District  Judge  regarded 
th3  cisa  fro.Ti  an  e.itirely  wrong  stand-point  an  1  that  the 
trial  of  the  case  was  wholly  unsatisfactory.  The  important 
fact  to  bear  in  mind  is  that  Musammat  Bhuri  filed  an  objection 
to  the  attachment  and  to  the  sale  of  the  property  which  had 
been  transferred  to  her  and  that  her  objection  had  been  dis- 
allowed. In  consequence  of  this  it  was  necessary  for  her  to 
institute  the  suit  It  appears  to  us  to  be  well  settled,  so  far 
at  all  events  as  this  Court  is  concerned  that  a  plaintiff  comuig 
into  Court  under  such  circumstances  is  bound  to  lay  before 
the  Court  some  evidence  to  satisfy  the  Court  that  the  document 
under  which  she  claims  represents  a  bona  fide  and  genuine 
transaction,  and  that  the  burden  does  not  lie  upon  the  defend- 
ant in  the  first  instance  to  give  evidence  in  proof  of  the 
fraudulent  and  collusive  nature  of  such  document.  The  learned 
District  Judge  appears  to  us  to  have  laid  the  burden  of  proof 
upon  the  wrong  party.  In  the  case  of  Julshi  Rai  v.  Ram  Das{  * ) 
Straight  and  Tyrrell,  J  J.,  held  that  under  similar  circumstances 
the  burden  rested  upon  the  plaintiffs  who  were  impeaching  the 
disallowance  of  their  objection  filed  in  the  execution  depart- 
ment to  establish  by  clear  and  satisfactory  proof  that  the  pro- 
perty attached  was  their  property  at  the  date  of  the  attachment 
and  not  the  property  of  the  judgment-debtor.  This  decision 
was  followed  in  A/sal Begam  v.Muhammad  Obaidat-ullah  Khan 
(*),  and  also  in  the  case  oiRavi  Nath  v.  Bindraban  (*).  It  also 
has  the  support  of  the  case  of  Govind  Atmaram  v.  Santai{}\ 
which  is  a  case  on  all  fours  with  the  case  before  us.  In  that 
case  Sargent,  C.  J.  observes : — "  The  defendant  had  obtained 
an  order  maintaining  his  attachment,  and  it  was  incumbent 
upon  the  plaintiff"  who  impugns  that  order  by  the  present  suit 
to  prove  her  case.  For  this  purpose  it  would  be  necessary  for 
the  plaintiff"  to  prove  the  payment  of  the  purchase  money  and 
that  she  had  been  since  in  possession."  These  cases  establish 
the  proposition  that  a  party  intervening,  as  the  plaintiff  did 
in  this  case,  in  the  execution  department  and  failing  in  his 
(I)  [1887]  A.  W.  xN.,  71.  (2)  [1899]  A.  W.  N.,  22a 

(3)  [1896]  I.  L.  R.,  18  All,  369.        (4)  [1887]  I.  L.  R.,  12  Bom.,  27a 
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objections  to  an  attachment  and   consequently  being  obliged 
to  bring  a  suit  under  section  283  must  give /r/w4/f?a> evidence 
to  establish  the  genuineness  of  the  document  upon  ^hich  he 
relies.     One  case  was  quoted   to  us  in  which  a  different  view 
was  taken.     That  was  the  case  of   Suba  Bibi  v.  Balgobind 
Das{}),     In  that  case  Straight  and   Brodhurst,  JJ.,   laid   the 
burden  upon  the  defendant     This  decision  loses  weight  from 
the  fact   that   in   the   later  case  Straight,    J.,    resiled    from 
the  position  which  he  took  up  in  it  and   took  part  in  the 
decision  of  the  case  of  Rum  Nath  v.  Bindraban,  which  we 
have  cited.     Now  the  learned   District  Judge  has  considered 
the  evidence   from   an   entirely   wrong  standpoint,  and  it  is 
impossible   for   us   to   accept   his  conclusion  on  the  question 
whether  the  sale  to  the  plaintiff  was  a  real  transaction  or  not, 
in  view  of  the  course   adopted   at  the  trial.     We  therefore,  as 
was  done  in  Govind  Atma^am  v.  Santaiy  set  aside  the  decree 
and  remand  the  case  to  the  lower  appellate  court  for  re-trial. 
We  accordingly  remand  the  case  with  directions  that  it  be 
replaced  in  the  file  of  pending  appeals  in  its  proper  number 
and  be  disposed  of  on   the  merits,  regard  being  had  to  the 
directions  which  we  have  given  above.     The  costs  here  and 
hitherto  will  abide  the  event. 

Appeal  decreed,  cause  remanded. 
(I)  [1886]  I.  L.  R ,  8  All,  178 
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claimants,  whether  may  be  joined— Suit  for  sale. 

Adverse  claimants  ought  not  to  be  made  parties  to  a  mortgage 
suit  for  the  purpose  of  litigating  their  titles,  and  that  the  only  pro- 
per parties  to  such  a  suit  are  persons  interested  in  the  equity  of 
redemption.  Jaggeswar  Dutt,  v.  Bhutan  Mohan  Mitra,  I.  L,  R., 
33  Cal.,  425,  followed. 

Second  appeal  against  the  decree  of  the  Subordinate 
Judge  of  Moradabad,  confirming  a  decree  of  the  Munsif. 

Suit  for  declaration  of  right. 

♦  S.  A.  No.  23  of  1907. 
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The  material  facts  appear  from  the  judgment. 
The  Courts  below  decreed  the  suit. 
Defendant  appealed. 

Gokul  Prasad    (for  whom  Jang   Bahadur  Lal\  for   the 
appellant. 

The  respondent  was  not  represented. 
The  following  judgment  was  delivered  by 

Richards,  J. — Khairati,  defendant  in  the  present  suit, 
brought  a  suit  on  the  29th  August,  1904,  upon  foot  of  a  mort- 
gage, dated  the  loth  December,  1895,  whereby  Intizam  Begam 
mortgaged  the  property,  the  subject  matter  of  the  present 
suit,  to  him.  He  only  made  his  mortgagor  Intizam  Begam 
a  defendant  to  the  suit.  A  decree  was  obtained,  but  when 
Khairati  applied  for  execution,  the  property  was  claimed  by 
Banni  Begam,  the  mother-in-law  of  Intizam  Begam.  The 
present  suit  was  then  instituted  by  Banni  Begam,  under  the 
provisions  of  section  283  of  the  Code  of  Civil  Procedure. 
The  courts  below  have  decided  the  suit  in  favour  of  Banni 
Begam  on  the  simple  ground  that  Khairati  knew  that  Banni 
Begam  claimed  that  Intizam  Begam  was  benamidar  for  her, 
and  that  he  was  bound  to  make  her  a  party  to  the  suit,  he 
brought  on  foot  of  his  mortgage.  I  have  only  to  consider 
whether  the  lower  courts  were  justified  in  decreeing  Banni 
Begam's  suit  without  coming  to  any  finding  whether  or  not 
the  property  was  really  the  property  of  the  plaintiff,  or  on 
any  other  issue  arising  in  the  case.  Section  85  of  the  Trans- 
fer of  Property  Act  provides  that  in  a  mortgage  suit,  all  persons 
having  an  interest  in  the  property  comprised  in  the  mortgage 
must  be  made  parties.  In  the  present  suit,  no  doubt,  Khairati 
knew  that  Banni  Begam  claimed  the  property.  Her  claim, 
however,  was  adverse  to  both  mortgagor  and  mortgagee. 
Khairati  could  not  admit  her  claim.  To  do  so  would  be  fatal 
to  his  mortgage  and  the  suit  on  foot  thereof. 

In  the  case  of  Jaggeswar  Dutt  v.  Bhutan  Mohan  Mitra  ( ^ ) , 
it  was  held  that  adverse  claimants  ought  not  to  be  made  parties 
to  a  mortgage  suit  for  the  purpose  of  litigating  their  titles,  and 
that  the  only  proper  parties  to  such  a  suit  are  persons  interest- 
ed in  the  equity   of  redemption.     In  a   carefully    considered 

(i)[i9o6]  I.  L.  R„33Cal.,  425 
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judgment,  Mookerjee,  J.  gives  many  cogent  reasons  for  such 
a  proposition.  In  the  present  appeal,  it  is  unnecessary  for  me 
to  decide  that  Khairati's  suit  would  have  been  bad  had  he 
joined  Banni  Begam  as  a  party,  but  the  courts  below  have 
held  that  his  suit  was  bad  because  he  di  I  not  join  her  as  a 
defendant. 

I  certainly  agree  with  the  learned  Judges  who  decided 
the  case  I  have  cited  that  as  a  general  rule,  it  would  be  highly 
inconvenient  to  allow  adverse  titles  paramount  to  that  of  the 
mortgagor  and  mortgagee  to  be  litigated  in  a  mortgage  suit. 
To  do  so  would  cause  the  greatest  confusion.  Section  45  of 
the  Code  of  Civil  Procedure  provides  that  when  causes  of 
action  are  joined  which  the  Court  considers  cannot  be  con- 
veniently tried  or  disposed  of  together,  it  may  order  separate 
trials  or  make  any  other  order  that  may  be  necessary  or  expedi 
ent.  Possibly  this  enactment  is  sufficient,  and  a  suit  is  not  ac- 
tually bad  because  an  adverse  claimant  is  made  a  party.  I  am, 
however,  clearly  of  opinion  that  the  suit  of  Khairati  on  his 
mortgage  was  not  bad  because  he  did  not  make  Banni  Begam 
a  defendant,  and  this  is  the  only  matter  necessary  for  decision 
in  the  present  appeal.  No  one  appears  on  behalf  of  the 
respondent. 

I  allow  the  appeal,  set  aside  the  decrees  of  both  the  courts 
below,  and  remand  the  case  under  section  562  of  the  Code  of 
Civil  Procedure  to  the  court  of  first  instance  through  the 
lower  appellate  court  with  directions  to  re-admit  the  suit 
under  its  original  number  in  the  register,  and  dispose  of  it 
according  to  law.  The  costs  will  be  dealt  with  by  the  court 
finally  disposing  of  the  case. 

Appeal  allowed^  cause  remanded. 
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Indian  Registration  Act  {III  of  1877),  sections  ^7,  jo—Sate  of  property  Knox  J. 

subject  to  an  unregistered  mortgage — Notice  of  mortgage  served  after 
execution  of  sale- deed  but  before  registration -^rchaser  whether  bound. 

Where  property  is  sold  which  had  a  previous  unregistered  mort- 
gage existing  in  respect  of  it,  the  registration  of  the  mortgage 
not  being  compulsory,  and  notice  of  the  mortgage  is  served  on  the 
vendee  after  the  sale-deed  is  executed  but  before  it  is  registered, 
the  purchaser  is  bound  by  the  mortgage.  Diwan  Singh  v. 
fadho  Singhy  I.  L.  R.,  19  AIL,  14?,  and  Bhikhi  Rat\  v.  Udit  Narain 
Singh,  I.  L.  R.  25  All.,  366,  applied. 

Second  appeal  against  the   decree  of  the   Subordinate 
Judge  of  Meerut  confirming  a  decree  of  the  Munsif. 

Suit  for  sale  upon  a  mortgage. 

The  material  facts  appear  from  the  judgment. 

The  courts  below  dismissed  the  suit. 

Plaintiff  appealed. 

Guhari  Lai,  for  the  appellant. 

Surendra  Nath  Sen,  for  the  respondents. 

The  following  judgment  was  delivered  by 

Knox,  J. — This  second  appeal  arises  out  of  a  suit  brought  f^nox,  J, 

by  Khiali  Ram.  Khiali  Ram  is  a  holder  of  an  unregistered  mort- 
gage-deed, dated  the  27th  of  January,  1895.  The  deed  was 
one  the  registration  of  which  was  not  compulsory  under  the 
Indian  Registration  Act.  He  sued  the  obligors  of  the  deed  to 
recover  the  money  due  under  his  deed  and  in  default  to  bring 
to  sale  the  property  hypothecated  in  the  deed.  He  also  added 
to  the  suit  as  a  party  one  Bhoja,  who  had  purchased  the  same 
property  under  a  sale-deed,  dated  the  8th  of  February,  1905, 
but  not  registered  until  the  7th  of  April,  1905.  The  court 
of  first  instance  dismissed  the  claim  and  the  lower  appellate 
court  on  appeal  arrived  at  the  same  finding.  It  held  that 
♦S  A.  No.  3  of  1907. 
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there  was  no  evidence  to  show  that  the  respondent  Bhoja 
had  any  knowledge  of  the  plaintifi's  mortgage  on  the  date 
of  the  sale,  but  it  further  found  that  a  notice  was  served  on 
Bhoja  after  the  execution  of  the  sale-deed,  but  before  its 
registration.  The  lower  appellate  court  observed  further  that 
as  there  was  no  evidence  to  show  that  the  respondent  Bhoja 
had  notice  on  the  date  he  got  the  sale-deed  executed,  he  was 
not  bound  to  pay  the  amount  of  the  mortgage.  In  appeal,  it 
is  contended  before  me  that  the  respondent  Bhoja  having 
received  notice  of  the  plaintiff's  mortgage  before  registration  of 
the  sale-deed  in  his  favour  the  said  respondent  is  bound  by 
the  same. 

The  learned  vakil  for  the  respondents  takes  his  stand 
upon  the  provisions  contained  in  sections  47  and  50  of  the 
Indian  Registration  Act,  and  he  cites  in  support  of  his  posi- 
tion the  principle  laid  down  in  Hasha  v.  Ragho  A^nbo  Gon- 
dhali  {}).  He  further  drew  attention  to  the  case  of  Santaya 
Mangarsaya  v.  Narayan{^\  likewise  to  the  case  of  Abdul 
Majid\.  Muhammad  Faizullah  (^),  and  Baldeo  Prasad  v. 
Baldeo  (*).  None  of  these  cases  cited  are  exactly  in  point  or 
on  all  fours  with  the  present  case. 

On  the  other  hand  the  principle  laid  down  by  my  brother 
Aikman  in  Diwan  Singh  \\  Jadho  Singh  (*),  which  was  after- 
wards re-stated  and  affirmed  in  Bhikhi  Rai  v.  Udit  Narain 
Singh{^)y  is  a  principle  which  can  without  difficulty  be  extend- 
ed to  the  circumstances  of  the  present  case.  It  is  true  that 
in  neither  of  these  cases  the  facts  are  exactly  the  same  as 
the  facts  in  the  present  case,  but  the  principle  that  section 
50  of  the  Indian  Registration  Act  will  not  avail  to  the  holder 
of  a  subsequently  registered  deed  over  an  earlier  deed  not 
compulsorily  registrable,  if  the  holder  of  the  registered  deed 
at  the  time  of  the  registration  had  notice  of  the  earlier  unregis- 
tered deed,  is  one,  as  I  have  already  said,  which  can  easily  be 
extended  to  and  covers  the  position  of  the  parties  in  the  case 
before  me.  At  the  time  when  Bhoja  was  informed  by  letter 
of  the  plaintiff's  mortgage,  he  had  ample  time  to  reconsider 

i  I)  [1881]  I.  L.  R.,  6  Bom  ,  165.      (2)  [1883]  I.  L.  R.,  8  Bom.,  182. 

(3)  [1890]  I.  L.  R.,  13  All.,  89.  (4)  [1901!  A.  VV.  N.,    ri2. 

^0  [1896!  I.  L.  R.,  19  All,  145.        ^/i)  [»903]  I-  U  R.,  25  AIL,  366. 
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his  position  and  to  refuse  to  register  the  deed.  He  had  notice 
of  the  previous  transaction  sufficient  to  put  him  on  inquiry, 
and  could  have  ascertained  whether  in  taking  the  sale-deed 
he  was  or  was  not  taking  it  subject  to  the  incumbrance  of 
1895.  The  plea  taken  in  appeal  prevails.  The  appeal  is 
decreed,  the  decrees  of  the  courts  below  are  set  aside,  and  as 
this  decision  is  upon  a  preliminary  point,  U{.on  which  the 
courts  below  have  erred,  the  case  will  be  returned  to  the 
court  below  under  section  562  of  the  Code  of  Civil  Procedure 
with  directions  to  re-admit  it  on  its  file  of  pending  ca*;es  and 
dispose  of  it  according  to  law.  Costs  here  and  hitherto  will 
abide  the  event. 

Appeal  decreed^  cause  remanded. 


Civil. 

1908. 

Khuli  Ram 

Hi  MM  ATA. 

Knox^J, 


RAMDHANl  SAHU 

versus 

LALIT  SINGH  and  others.* 

Instalment  bond-—  Whole  amount  payable  upon  failure  to  pay  any  ins- 
talment— Suit  to  recover  balance— I m^tal men  is  paid  irregularly — 
Waiver— Interest  from  date  of  decree. 

A  bond  payable  by  instalments  provided  that  on  failure  to  pay 
any  instalment,  the  obligee  would  be  entitled  to  get  the  whole  amount 
of  the  bond  together  with  interest  at  12  per  cent  per  mensem  from 
the  date  of  the  bond.  Some  of  the  instalments  were  paid  though 
irregularly  and  accepted.  There  was  default  again.  In  a  suit  to 
recove:  the  balance  due  upon  the  bond  with  interest  :  Held.^  that  the 
plaintiff  was  entitled  to  recover  the  amount  sued  for  with  interest 
from  the  date  of  the  decree. 

Sakhawat  Husain  v.  Gajadhar  Prasad^  I.  L.  R.,  28  All,  622, 
distinguished. 

Second  appeal  against  the  decree  of  Munshi  Banke 
Behari  Lai,  Subordinate  Judge  of  Gorakhpur,  confirming  a 
decree  of  Babu  Jogendra  Nath  Chaudhari  Munsif  of  Basti. 

Suit  for  sale  upon  a  mortgage. 
The  material  facts  appear  from  the  judgment. 
The  courts  below  decreed  the  suit  in  part. 
*S.  A.  No.  961  of  1907. 


Civil 
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Stanlkv,  C.  J. 
Bankrji,  J. 
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PlaintifT  appealed. 

Girdhati  Lai  Agarwala,  for  the  appellant. 

Haribans  Sahai,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — This  appeal  arises  in  a  suit  brought  by  the 
plaintiff  appellant  to  recover  money  due  upon  a  mortgage 
bond,  dated  Magh  Sudi  13,  1304  Fasli,  corresponding  to  the 
15th  of  February,  1897.  The  amount  secured  by  the  bond 
was  Rs.  600,  and  it  was  agreed  that  the  said  amount  should 
be  paid  by  instalments,  the  last  instalment  being  payable 
on  Baisakh  Sudi  15th,  1324.  It  has  been  found  that  up  to 
the  8th  instalment  payments  were  made  by  the  mortgagors 
but  irregularly.  It  has  further  been  found  that  default  was 
made  in  payment  of  the  9th  instalment,  and  that  the  loth 
instalment  had  become  due  before  the  date  of  the  suit.  B}- 
reason  of  this  default,  the  plaintiff*  claimed  the  balance  of  the 
principal  amount  due  under  the  bond  as  also  interest  The 
bond  provides  that  if  the  obligors  of  it  fail  to  pay  any  ins- 
talment, then  the  whole  amount  of  the  bond  would  be  pay- 
able at  once  with  interest  at  12  annas  per  cent  per  mensefn 
from  the  date  of  the  bond.  We  may  observe  that  if  instal- 
ments were  regularly  paid,  no  interest  was  payable  under  the 
terms  of  the  bond. 

The  court  of  first  instance  held  that  the  plaintiff*  had 
waived  the  defaults  made  by  the  mortgagors,  and  was 
therefore  entitled  only  to  the  balance  due  upon  the  9th  and 
loth  instalments,  and  not  to  the  remainder  of  the  money 
secured  by  the  bond.  It  made  a  decree  for  Rs.  37-9-6,  be- 
ing Rs.  31  for  principal,  and  Rs.  6-9-6  interest.  This  decree 
has  been  affirmed  by  the  lower  appellate  Court. 

The  plaintiff  appeals  and  it  is  contended  on  his  behalf  that 
he  is  entitled  to  the  remainder  of  the  amount  due  under  the 
bond  and  to  interest  at  the  rate  of  9  per  cent  per  annum  from 
the  date  of  the  decree  of  the  court  of  first  instance.  He  relies 
on  the  condition  of  the  bond  to  which  we  have  referred  above, 
namely,  that  in  case  of  default  in  the  payment  of  any  instal- 
ment, the  whole  amount  of  the  bond  shall  become  payable. 
In  our  judgment,  this  contention  must  prevail.  It  may  be 
that  by    reason   of  his  receiving  the  instalments  which   had 
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become  overdue,  although  paid   irregularly,  the  plaintiff  may 
be  deemed  to  have  waived  the  benefit  which  the  bond  con- 
ferred on  him  in  case  of  default  in  the  payment  of  those  instal- 
ments,  but   as  the   bond   gives  him  the  right  to  recover  the 
whole  of  the  balance  due  upon  failure  to  pay  any  instalment, 
the  plaintiff  became  entitled  upon  default  being  made  in  the 
payment  of  the  9th  instalment,  to  sue  for   whatever  amount 
remained  due  to  him  under  the  bond,  that  is,  to  all  amounts 
payable  on   account   of  the  9th   and   all  subsequent  instal- 
ments.    The  courts  below  have  relied  upon  the  judgment  in 
Sakhawat  Husain   v.    Gajadhar  Prasad  {}\     That   case   is 
clearly  distinguishable  from  the  present.     In  that  case  as  in 
the  present,   some  instalments  though  paid   irregularly  had 
been   received   but   the   suit   was   brought   after   all  the  ins- 
talments had  become  due  and   the  only   question    was   whe- 
ther   the    plaintifi    was    entitled   to   interest    in  accordance 
with  the  terms   of  the   bond,   such    interest   being   payable 
in    case    of   default    being    made   in   the    payment   of  any 
instalment.     It  was  held  that  the  creditor  having  received  the 
amounts  of  the  instalments  which  had  been  irregularly  paid 
was  not  entitled  to  interest  on  those  amount«.     A  decree,  how- 
ever, was  made  with  interest  for  the  amount  of  the  remaining 
instalments,  the  interest  being  calculated  from  the  date  of  last 
default.     That   is   not  the  case  in  the  present  instance.     In 
this  suit,  as  we  have  pointed  out,  the  plaintiff  does   not  claim 
anything  on   account  of   the  instalments,    the   amounts  of 
which  have  already  been  received  by  him.     He  says  that  the 
fact  of  a  fresh  default  being  made  entitled    him  to  sue  for 
the  whole  amount  of  balance  due  and  casts   no  obligation 
upon  him  to  receive  that  amount  by  instalments.     VVe  think 
that  he  is  so  entitled.     In  the  court  below  he  abandoned  that 
portion   of  his   claim  in   which  he  had  prayed  for  interest  on 
the  balance  from  the  date  of  the  bond,  and  only  asked  for 
interest  from  the  date  of  the  court*s  decree.    As  to  this  prayer 
there  cannot   be   any  objection.      He   valued  his   appeal  in 
the  court   below   at    Rs.  332-8-0,  and  that  is   the   value   of 
this  appeal   in  this  Court  also.     To  this  amount  he  is  in  our 
judgment  clearly  entitled.     We  accordingly  allow  the  appeal, 
and    vary   the   decree   of  the   court  of  first  instance  to  the 
extent  that  we  increase  the  amount  decreed   from   Rs.   37-9-6 
(0[i9o6]  I.  U  R.,  28  All.,  622. 
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to  Rs.  332-8-0  with  interest  thereon  at  9 /^rt^«/ ^^rri«««;// 
from  the  date  of  the  decree  of  the  court  of  first  instance  to 
the  date  of  payment.  We  extend  the  date  of  payment  of 
the  Rs.  270,  on  account  of  prior  mortgage  to  the  Sth  of  No- 
vember, 1908,  and  the  date  of  payment  by  the  defendants 
other  than  the  prior  mortgagee  to  the  i  sth  of  December, 
1908.  The  appellant  will  have  his  costs  in  this  Court  and 
in  the  lower  appellate  court  but  not  in  the  court  of  first 
instance.     In  other  resf)ects,  the  decree  of  the  court  of  first 

instance  is  maintained. 

Appeal  allowed. 


Civil. 
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July,  17. 

Stanley,  C.  J, 
Banerji,  J. 


BanerfiyJ, 


ATWARI 

versus 
MAIKU.* 

Code  0/  Civil  Procedure  (Act  XIV  0/1682)^  sections  22^^617— Decree 
passed  by  a  Court  of  Small  Causes — Attachment  and  sale  oj  immove- 
Me  property — Decree  sent  for  execution  to  Munsiff— Appeal. 

A  decree  passed  by  a  Court  of  Small  Causes  sought  to  attach  and 
sell  immoveable  property  and  was,  therefore,  sent  for  execution 
to  the  MunsiflPs  Court  under  section  223,  Code  of  Civil  Procedure. 
Application  having  been  made  for  execution  in  the  MunsiflPs  Court, 
the  judgment-debtor  raised  certain  objections  which  were  overruled. 

Held^  that  the  appeal  lay,  to  the  District  Judge  neither  the  suit  nor 
the  execution  proceedings  having  been  transferred  to  the  Munsiflf's 
Court,  but  the  decree  was  sent  under  section  223,  of  the  Code. 
Had  the  suit  or  the  execution  proceedings  been  transferred  to  the 
MunsiflPs  Court  under  section  25  of  the  Code  or  the  execution  pro- 
ceedings instituted  in  the  MunsiflPs  Court  under  section  35,  Provincial 
Small  Cause  Courts  Act,  the  proceedings  held  in  the  MunsiflPs  Court 
might  be  regarded  as  proceedings  held  by  a  Court  of  Small  Causes. 

Reference  by  Mohammad  Ishaq  Khan  Esq.,  District  Judge 
of  Farrukhabad,  under  section  617  of  the  Code  of  Civil 
Procedure. 

The  material  facts  appear  from  the  judgment 

The  parties  were  not  represented. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — This  is  a  reference  by  the  learned  District 
Judge  of  Farrukhabad,  under  section  617  of  the  Code  of  Civil 
*  Mis.  No.  203  of  1908. 
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Procedure,  The  facts  are  these.  A  decree  was  made  by  a  Court 
of  Small  Causes  in  a  suit  cognizable  by  that  court.  As  the 
decree-holder  sought  to  realise  the  amount  of  the  decree  by 
attachment  and  sale  of  immoveable  property,  the  Court  of 
Small  Causes  sent  thi  decree  to  the  Munsifs  Court  for 
execution,  under  the  provisions  of  section  223  of  the  Code 
of  Civil  Procedure,  the  application  for  execution  was  accord- 
ingly made  in  the  Munsifs  Court,  objections  were  raised 
on  behalf  of  the  judgment-debtor.  Those  objections  having 
been  overruled,  the  judgment-debtor  appealed  to  the  District 
Judge  in  his  court.  The  question  was  raised  whether  an  appeal 
lay  from  the  order  of  the  Munsif  It  was  contended  before 
him  that  as  the  suit  was  of  the  nature  cognizable  in  a  Court 
of  Small  Causes,  the  proceedings  in  execution  taken  in  the 
Munsifs  Court  should  be  deemed  to  be  proceedings  in  a 
Small  Cause  Court  suit  and  were  therefore  final.  The  fallacy 
which  underlies  this  contention  is  that  in  the  present  case 
the  suit  was  not  transferred  to  the  Munsif  nor  were  execution 
proceedings,  pending  in  the  Small  Cause  Court,  transferred  to 
the  Munsifs  Court  but  the  decree  was  sent  under  section, 
223  of  the  Code  as  immoveable  property  was  sought  to  be 
sold.  Had  the  suit  or  the  execution  proceedings  been  trans- 
ferred to  the  Munsifs  Court  under  section  25  of  the  Code  of 
Civil  Procedure,  or  had  the  execution  proceedings  been 
instituted  in  the  Munsifs  Court  under  section  35  of  the 
P/ovincial  Small  Cause  Courts  Act,  the  proceedings  in  the 
Munsifs  Court  might  be  regarded  as  proceedings  held  by  a 
Court  of  Small  Causes.  But  this  was  not  so.  The  Court  of 
Small  Causes  had  no  jurisdiction  to  sell  immoveable  property, 
and  for  this  reason  the  decree  was  sent  to  the  Munsifs  Court, 
in  order  that  execution  proceedings  might  be  held  in  that 
Court  The  order  passed  by  the  Munsif  was  an  order  which 
he  might  have  passed  in  a  suit  instituted  in  his  court.  From 
such  an  order,  an  appeal  ordinarily  lay  to  the  District  Judge, 
and  therefore  in  the  present  case  the  appeal  preferre  i  in  the 
Court  of  the  District  Judge  could  in  our  judgment  be  . 
entertained.  Section  27  of  the  Small  Cause  Courts  Act  has  no 
application  to  a  case  of  this  kind.  This  is  our  answer  to 
the  reference. 
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RAM  CHARAN  and  others 

versus 

RAM  PARTAB* 

Specific  Relief  Act  {Act  I  of  iSjy)^  section  42— Possession-Suit  for 
declcwation  of  title — Application  for  partition  in  Revenue   Court — 
Objection — Land  Revenue  Act  (Act  III  of  igoi)^  sections  ///,  233  (k). 
The  plaintiffs  who  were  lambardars  objected,  under  section  1 1 1  of 
the  Land  Revenue  Act,  to  an  application  for  partition  made  by  the 
defendant,  alleging  that  the  latter  had  no  'share  in  the  zamindari, 
and  they  were  required  to  institute  a  suit  in  the  Civil  Court  Accord- 
ingly the  present  suit  for  declaration  was  brought 

Held^  that  the  plaintiflfs  being  admittedly  in  possession  as  lambar- 
dars, all  that  was  needed  was  a  declaration  to  the  effect  that  the  defend- 
ant had  no  title,  and  such  a  declaration  having  been  made  by  the 
Civil  Court,  it  would  not  be  necessary  for  the  plaintiffs  to  seek  any 
further  relief.  The  suit,  therefore,  was  not  barred  under  the  provi- 
sions of  section  42,  Specific  Relief  Act 

heldalso,  that  section  233  (k),  Land  Revenue  Act,  did  not  apply  to 
the  case  as  it  was  provided  for  by  section  1 1 1  of  that  Act,  and  the  deci- 
sion of  the  Civil  Court  referred  to  in  the  latter  section  meant  the 
**  final  decision  "  of  that  court 

Second  appeal  against  the  decree  of  L.  Marshall  Esq.. 
District  Judge  of  Mainpuri,  confirming  a  decree  of  Babu 
Lshri  Parshad,  Subordinate  Judge. 

Suit  for  a  declaration  of  right  to  certain  property. 

The  material  facts  appear  from  the  judgment. 

A/.  L.  Agarwala,  for  the  appellants:. 

Sital  Prasad  Ghosh  (with  him  Gobind  Prasad),  for  the 
respondent. 

The  judgment  of  the  Court  was  delivered  by 
Banerji,  J. — This  appeal  arises  in  a  suit  brought  by  the 
plaintiffs  appellants  under  the  following  circumstances.  The 
respondent  made  an  application  in  the  Revenue  Court  for 
partition  of  a  fourth  share  in  certian  zamindari.  On  notice 
being  issued  to  the  co-sharers  in  accordance  with  the  provisions 
of  section  no  of  the  Land  Revenue  Act,  No.  Ill  of  1901,  the 
*  S.  A.  No.  915  of  1907. 
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present  plaintiffs  preferred  an  objection  alleging  that  the  res- 
pondent had  no  share,  and  that  he  was  not  entitled  to  ask  for 
partition.  A  question  of  proprietary  title  having  been  thus 
raised  the  Revenue  Court  in  the  exercise  of  its  powers  under 
section  1 1 1  of  the  Act,  made  an  order  requiring  the  plain- 
tiffs to  institute  a  suit  in  the  Civil  Court  for  the  determina- 
tion of  the  question  of  proprietary  title.  Accordingly  the 
present  suit  was  brought  for  a  declaration  that  the  respondent 
has  no  right  of  ownership  to  the  five  biswas  zamindari 
share  claimed  by  him,  and  that  the  plaintiffs  are  owners  of  the 
aforesaid  share.  The  suit  was  dismissed  by  the  court  of  first 
instance  on  the  ground  that  it  offended  against  the  provisions 
of  section  42  of  the  Specific  Relief  Act,  and  this  decision  has 
been  affirmed  by  the  lower  appellate  court.  In  our  judgment, 
the  courts  below  are  wrong  in  holding  that  the  plaintiffs  suit 
is  barred  by  the  provisions  of  section  42  of  the  Specific 
Relief  Act.  Under  section  in  of  the  Land  Revenue  Act, 
a  party  is  required  by  the  Revenue  Court  to  bring  a  suit  in 
the  Civil  Court  for  the  determination  of  the  question  of  pro- 
prietary title  which  has  been  raised  in  partition  proceedings.  It 
is  this  question  of  proprietary  title  which  the  plaintiffs  seek  to 
have  determined  by  the  Civil  Court,  and  were  bound  to  ask 
the  Civil  Court  to  declare.  In  the  present  case  the  plaintiffs 
are  admittedly  in  possession  as  lambardars.  All  that  was 
needed  was  that  a  declaration  should  be  made  to  the  effect 
that  the  respondent  had  no  title.  If  such  a  declaration  is  made 
by  the  Civil  Court,  it  will  not  be  necessary  for  the  plaintiffs  to 
seek  any  further  relief,  and  they  would  be  entitled  to  with- 
hold payment  of  a  share  of  profits  to  the  respondents.  This 
in  our  judgment  is  not  a  case  to  which  section  42  applies. 
The  learned  vakil  for  the  respondent  contends  that  as  a  parti- 
tion has  already  taken  place,  section  233(^)  of  the  Land  Re- 
venue Act  precludes  us  from  dealing  with  the  appeal.  This 
contention  i  ^  in  our  judgment  untenable.  Section  233  provides 
that  no  person  shall  institute  a  suit  or  other  proceedings  in 
the  Civil  Court  with  respect  to  the  matters  referred  to  in 
clause  {k)  except  as  provided  in  sections  11 1  and  112.  This 
is  a  case  which  is  provided  for  by  section  1 1 1,  and  therefore 
clause  {k)  has  no  application  to  it.  The  decision  of  the  Civil 
Court  referred  to  in  section  1 1 1  undoubtedly  means  the  final 
decision  of  the  Civil  Court. 
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For  these  reasons  we  allow  the  appeal,  discharge  the 
decrees  of  both  the  courts  below,  and  remand  the  suit  to  the 
court  of  first  instance  through  the  lower  appellate  court 
under  the  provisions  of  section  562  of  the  Code  of  Civil 
Procedure,  with  directions  to  re-admit  it  under  its  original 
number  in  the  register,  and  disf>ose  of  it  according  to  law. 
The  appellant  will  have  his  costs  of  this  appeal,  including 
fees  on  the  higher  scale.     Other  costs  will  follow  the  event 

Appeal  allowedy  cause  rtinanded. 


Civil. 
1908. 

July,  3' ' 

Stanley,  C.  J. 
Banerji,  J. 


Aikman^  J, 


MUJIB-ULLAH 

versus 
UMED  BIBL* 

Limitation  Act  {XV  of  1877)^  art,  i 7 g— Application  in  continuation  of 
previous  application. 

Certain  property  was  attached  in  execution  of  a  decree  and  was 
ordered  to  be  sold.  On  the  date  fixed  for  sale  the  bidders  did  not 
come  and  the  sale  was  not  held.  The  decree-holder  was  required 
to  pay  certain  fees  for  fresh  sale  notification.  The  court  ordered 
that  the  case  may  be  struck  off  "for  the  present"  About  two 
years  after  the  date  of  sale  and  more  than  three  years  after  the 
date  of  the  application  the  decree-holder  applied  that  the  property 
which  could  not  be  sold  for  want  of  bidders  may  be  sold.  Held 
that  the  application  was  an  application  in  continuation  of  the  pre- 
vious application  and  the  decree  was  not  barred  by  limitation.  By 
using  the  words  *  for  the  present'  the  court  intended  to  keep  the 
execution  proceedings  in  abeyance.  Dhaki  Ram  v.  Jogendra^  5  C. 
W.  N.,  347  distinguished.  Rahim  Khan  v.  Fhul  Chanel,  I.  L.  R.,  18 
.\11.,  482  referred  to. 

iV<f/^  further  that  having  regard  to  rule  388  of  the  rules  of  4th 
April,  1898,  no  fee  should  have  been  levied  for  further  sale  notification. 

Appeal  under  section  10  of  the  Letters  Patent  against 
the  order  of  Aikman,  J.  confirming  a  decree  of  the  District 
Judge  of  Gorakhpur. 

The  facts  appear  from  the  Judgment  of 

Aikman,  J. — This  appeal  arises  out  of  an  application  to 
execute  a  decree  for  money  passed  upwards  of  a  quarter  of 
♦  L.  P.  A.  9  of  1908. 
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a  century  ago.  As  the  learned  District  Judge  remarks,  the 
case  "  illustrates  in  a  remarkable  manner  the  protracted  nature 
of  proceedings  in  execution  of  a  decree  in  those  cases  where 
the  judgment-debtor  is  not  anxious  to  pay  off  the  amount 
decreed."  The  decree  was  passed  on  the  14th  May  1880. 
Various  applications  were  made  for  execution,  and  some 
portion  of  the  decretal  amount  was  realized.  On  the  30th  of 
June  1899  the  decree-holdei  presented  an  application  to 
realize  the  balance  due  under  the  decree  by  attachment  and 
sale  of  certain  immovable  property.  The  judgment-debtor 
pleaded  that  the  application  was  barred  under  the  provisions 
of  section  230  of  the  Code  of  Civil  Procedure.  The  court 
of  first  instance  overruled  the  objection,  but  on  appeal  the 
District  Judge  sustained  it.  The  decree-holder  appealed  to 
this  Court,  which  on  the  20th  of  June  1902  reversed  the  order 
of  the  lower  appellate  court  and  restored  that  of  the  court 
of  first  instance,  treating  the  then  application  as  one  in  conti- 
nuation of  the  previous  application,  which  was  within  time,  but 
which  had  proved  abortive  owing  to  the  institution  of  a  suit 
to  set  aside  a  sale.  This  Court  accordingly  remanded  the 
case  under  the  provisions  of  section  562  of  the  Code  of  Civil 
Procedure,  to  the  court  executing  the  decree.  When  the  order 
of  this  Court  was  received  in  the  court  below,  the  application 
of  the  30th  June  1899  was  restored  to  its  original  number  in 
the  register  and  a  date  fixed  for  the  sale  of  the  property. 
The  sale  did  not  come  off  on  the  date  fixed  owing  to  objec- 
tions filed  by  the  judgment-debtor  as  to  the  amount  due 
under  the  decree.  These  objections  were  finally  disposed  of 
on  the  loth  of  September  1903.  On  the  7th  December  1903 
the  court  ordered  the  sale  of  the  property  which  ha'i  been 
attached  to  recover  the  amount  found  to  be  due  from  the 
judgment-debtor.  On  the  30th  of  January  1904  the  Amin 
reported  that  he  had  been  unable  to  hold  the  sale  as  there 
were  no  bidders.  On  the  ist  of  February  1904  intimation  of 
this  was  ordered  to  be  given  to  the  decree-holder.  On  the 
3rd  February  1904  the  court  recorded  an  order  to  the 
effect  that,  notwithstanding  intimation,  the  decree-holder 
had  not  proceeded  with  the  case  or  paid  in  fresh  pro- 
cess fees  for  proclamation  of  a  second  sale,  or 
deposited  the  costs  of  the  Amin,  and  ordered  the  decree-holder 
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Civ?L.  to  pay  the  necessary  fees  by  the  loth  of  February,  stating  in 

1908.  >^  order  that  no  further  time  would  be  allowed.      On  the  loth 

MujiTuLHH       P^*>''"ary  the  court  recorded  an   order  to  the  effect   that,  no 
V,  fees  having  been  paid,  it  appeared  that  the  decree-holder  did 

UmtoBibi.         „q^  ^jgj^  ^^  proceed   with  the  case,  which  was   accordingly 
Aikman,  /         ordered  to  be  struck  off  **  for  the  present,"  costs  being  awarded 
against  the  decree-holder.     The  decree-holder  took  no  further 
steps  until  the  13th  of  January  1906,  when  he  put  in  an  appli- 
cation asking  that  the  property  which,  it  appears,    was   still 
under  attachment  and  which  had  not  been  sold    pre\nously 
owing  to  the  absence  of  bidders,  might  now  be  sold.      Objec- 
tion was  taken  by  the  judgment-debtor  on  the  ground  that  the 
application  was  a  fresh  application  and  was  beyond    time. 
This   objection  was  overruled  by   the  learned   Subordinate 
Judge,  who  held  that  it  was  not  a  fresh  application  but  merely 
one  to  revive  the  preceding  application.     On  appeal  the  learn- 
ed District  Judge  took  the  same  view,  holding  that  the  present 
application  was  merely  in  continuation  of  the  former.     The 
judgment-debtor    comes  here  in  second  appeal.     The   case 
has  been  well  argued  by  the  learned  vakil  who  appears   to 
support  the  appeal,  but  after  considering  the  authorities  cited 
by  him  I  see  no  ground  for  differing  from  the  conclusion 
arrived  at  by  the  courts  below.     On  behalf  of  the  appellant 
reliance  is  placed  on  the  decision  in  Dhukiram  Srimant   v 
Jogendra  Chandra  Sen  {})  the  facts  of  which  are  somewhat 
similar  to  those  of  the  present  case.     There  is  this  material 
distinction,  however,  that  in  the  case  relied  on  the  application 
under  consideration  was  made  upwards  of  four  years  after  the 
previous  application.     Here  there*  was  no  doubt  considerable 
delay  on  the  decree-holder  s  part  and  if  he  had  taken  no  steps 
for  three  years  I  should  have  held  the  application  to  be  barred 
The  respondent  here  had  obtained  an  order  for  the  sale  of 
certain  property.     That  order  was  not  carried   out,  but  this 
was  for  no  fault  of  the  decree-holder.     He  now  asks  that   the 
previous  order  for  the  sale  of  the  property,  which  is  still  under 
attachment,  should  be  carried  out.     I  think  therefore  that  the 
present  application  must  be  deemed  to  be  in  continuation  of 
the  previous  application.     This  view  seems  to  me  supported 
b>'  what  was  said  in  the  Full  Bench  case  of  Rahim  Alt  Khan 
^i}[i9ooj5  C.  W.  N.,  347. 
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V.  Phul  Chandi})  and  the  observations  of  the  Privy  Council 
in  Raja  Muhesh  Narain  Singh  v.  Kishanund  Mist  (^)  at  page 
337  of  the  judgment.  For  these  reasons  1  am  of  opinion  that 
the  appeal  fails,  and  I  dismiss  it  with  costs. 

Judgment-debtor  appealed. 

Satish  Chandra  Banerji,  for  the  appellant. 

Sital  Prasad   Ghose    (for    Mohammed    Ishaq),    for    the 
respondent. 

The  following  judgments  were  delivered. 

Stanley,  C.  J. — The  question  in  this  appeal  is  whether  an 
application  for  execution  made   on  the  13th  of  January,  1906, 
is  barred  by  the  provisions  of  section  230  of  the  Code  of  Civil 
Procedure.     Both  the  lower  courts,  as  also  a  learned  Judge  of 
this  Court,  have  held  that   it  is  not  so   barred.     The   circum- 
stances of  the  case  are  somewhat  peculiar.     It  is  an  order  of 
the   loth  of  February,  1904,  upon    which  the  real  question  in 
my  opinion  turns.     It  appears   that  an  application  for  execu- 
tion  was  made   by  the  decree-holder,  and  the  property  was 
attached  and  directed  to  be  sold.     A  proclamation  for  sale 
was  issued,  but  the  sale  proved  abortive  owing  to  the  absence 
of  bidders.     Thereupon  the  decree-holder  was  required  to  pay 
amines  fees  and  also  the  fees  for  a  further  sale  notification.     It 
seems  to  me  that  this  was  not  a  proper  order  in  view  of  Rule 
388  of  the  Rules  of  Court  of  the  4th  April  1894.     That  rule 
provides,   amongst   other   things,  that  no  fee  shall  be  charge- 
able for  serving  or  executing  any  process  issued  a  second  time 
in  consequence  of  an  adjournment  made  otherwise  than  at 
the  instance   of  a  party.     Now  the  adjournment  in  this  case 
was  not  at  the  instance  of  the  decree-holder.     It  was  rendered 
necessary  by  the  fact  that  no  bidders  attended  at  the  sale,  and 
therefore,  in  the  absence  of  authority  to  the  contrary,  I  should 
be  prepared  to  hold  that  the  court  was  not  justified  in   requir- 
ing the  decree-holder  to  pay  further  fee.s.     The  decree-holder 
did  not  pay  further  fees  within  the  time  fixed,  notwithstanding 
that  several  opportunities  were  given  him  for  the  purpose  of 
making  such   payment.     In  consequence  of  his   default  the 
order  of  the   loth  of  February,  1904,  was  passed.     By  that 
order,  after  stating  that  the  decree-holder   had  not  deposited 
(I)    [1896]  1.  L.  R.,   18  All.,  482.  ^2)  [1866]  9  Moo.,  I.  A.,  324. 
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auction  fees  in  spite  of  demands,  it  was  directed  that  the 
execution  case  should  ba  for  the  present  struck  off  the  list  of 
pending  cases,  the  decree-holder  to  pay  the  costs  of  execution. 
It  seems  to  me  upon  the  language  of  this  order  that  it 
amounted  to  nothing  more  than  a  direction  that  the  proceed- 
ings should  remain  in  abeyance  for  the  time  being.  It  was 
not  a  final  order  disposing  of  the  execution  application.  If 
this  was  not  so,  the  words  *  for  the  present '  would  be  meaning- 
less. In  this  view,  it  appears  to  me  that  the  case  is  not 
similar  to  that  o{  Dhukiram  Srimani  v.  Jogindra  Chandra  Sen 
('),  which  has  been  relied  upon  by  Dr.  Satish  Chandra  Benerji, 
in  which  it  was  held  that  a  subsequent  application  was  not  a 
continuation  of  a  previous  application  for  execution  "  inasmuch 
as  there  was  a  clear  break  in  the  continuity  by  reason  of  the 
decree-holder's  omission  to  deposit  the  costs  for  service  of  a 
fresh  sale  proclamation,  and  thereby  the  previous  proceeding 
came  to  an  end. "  Here  the  previous  proceeding  did  not  come 
to  an  end,  but  was  kept  in  abeyance.  It  appears  to  me  that 
the  case  more  nearly  resembles  that  of  Rahim  Alt  Khan  v. 
Phul  Chand  (').  For  these  reasons,  I  think  that  the  application 
of  the  13th  of  January,  1906,  was  a  proper  application  anc^ 
was  rightly  granted.  For  these  reasons  I  would  dismiss  the 
appeal. 

Banerji,  J. — I  also  would  dismiss  the  appeal.  The  decree 
in  this  case  was  passed  on  the  20th  of  May,  1 880.  The  appli- 
cation made  on  the  13th  of  January,  1906,  would,  therefore,  be 
barred  under  the  provisions  of  section  230  of  the  Code  of 
Civil  Procedure,  if  it  could  be  treated  as  an  application  for 
execution  within  the  meaning  of  that  section.  A  previous 
application  for  execution  had  been  made  within  12  years  from 
the  date  of  the  decree,  and  if  the  proceedings  which  took 
place  in  pursuance  of  that  application  were  not  determind  by 
reason  of  the  court  dismissing  the  application,  the  present 
application  might  properly  be  regarded  as  an  application  in 
continuation  of  the  previous  application.  The  question  whether 
the  present  application  is  a  fresh  application  for  execution 
turns  on  the  meaning,  and  effect  of  the  order  of  the  loth  of 
February,  1904,  by  which  the  proceedings  in  execution  under 
the  previous  application  were  terminated.  That  order  directs 
(I)  [1900]  5  C.   W.  N.,  347  <2^  [1896]  I.  L.  R.,  18  All,  482 
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the  execution  case  to  be  removed  from  the  list  of  pending  Civil 
cases  "  for  the  present/*  The  court  must  have  used  the  words  ^^ 
"  for  the  present  "  with  some  purpose.     It  did  not  order  the       ,.     

MUJIB-ULLAH 

property  which  had  been  attached  to  be  released  from  attach-  v. 

ment.     The  use,  therefore,  of  the  words "  for  the  present,"         Umed^ibi. 
seems  to  indicate   that   what  the  court  intended  was  only  to  Bantrji,  /. 

keep  the  execution  proceedings  in  abeyance  to  be  renewed 
again.  Under  these  circumstances,  the  application  of  the  1 3th 
of  January,  1906,  may  be  reasonably  assumed  to  be  an  appli- 
cation for  the  revival  of  the  proceedings  which  had  been  kept 
in  abeyance  by  the  order  of  the  loth  of  February,  1904.  In 
the  Full  Bench  case  of  Rahim  Khan  v.  Phul  Chand{}\  it  was 
held  that  a  subsequent  application  will  not  necessarily  be 
deemed  to  be  a  fresh  application  for  execution,  if  by  reason 
of  objections  on  the  part  of  the  judgment-debtors  or  action 
taken  by  the  court  or  other  cause  for  which  the  decree-holder 
is  not  responsible,  final  completion  of  the  proceedings  in 
execution  could  not  be  obtained.  In  the  present  instance,  it 
seems,  the  decree-holder  was  not  bound,  having  regard  to 
Rule  388  of  the  Rules  of  the  4th  of  April,  1894,  to  pay  fresh 
fees  for  the  issue  of  a  proclamation  of  sale  a  second  time. 
There  was,  therefore,  no  default  on  his  part,  and  the  proceed- 
ings were  not  terminated  in  consequence  of  his  omission  to  do 
something  which  he  was  bound  to  do.  That,  in  my  opinion, 
is  another  reason  why  the  subsequent  application  of  the  1 3th 
of  January,  1906,  should  not  be  treated  as  a  fresh  application 
for  execution.  It  should  be  held  to  be,  as  it  purported  to  be 
an  application  in  continuation  of  the  previous  application  for, 
execution.  For  these  reasons,  I  agree  with  the  learned  Judge 
of  this  Court  from  whose  judgment  this  appeal  has  been  pre- 
ferred in  holding  that  the  application  for  execution  is  not 
barred. 

By  the  Court. — The  order  of  the  court  is  that  the  appeal 
be  dismissed  with  costs. 

Appeal  dismissed, 
(\,  [1896]  I.  L.  R.,  18  All,  482 
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Limitation  Act  (XV of  /S77)  article  1 7 g— Application  for  sale  of  otker 
Airman,  J.  property  also  dismissed—  Third  application  to  sell  the  propetiy  the  saie 

Griffin,  J.  of  which  was   asked  for  in  the  first  application— Whether   could  be 

treated  as  in  continuation. 

Decree-holder  obtained  a  decree  for  sale  of  several  properties 
against  the  representatives  of  I.  He  put  the  decree  in  executicro 
on  the  7th  August,  1900,  against  the  village  B  which  had  come  on 
partition  between  the  heirs  of  I  to  S  and  which  was  mentioned  in 
the  order  absolute  as  liable  to  be  sold.  S  objected  on  the  ground 
that  she  had  paid  the  proportionate  share  of  the  decretal  amount 
The  application  was  dismissed.  Thereupon,  on  the  20th  Januar>-, 
1902,  the  decree-holder  applied  for  sale  of  another  village  in  posses- 
sion of  the  other  set  of  heirs  of  I.  They  objected  and  their  proi>eny 
was  released  on  the  ground  that  the  village  B  ought  to  be  sold  first 
The  decree-holder  applied  for  sale  of  B  on  9th  Februar>',  1907. 
Held  that  the  execution  of  the  decree  was  barred  by  limitation  and 
the  decree-holder  could  not  get  the  benefit  of  intervening  proceed- 
ings against  the  second  set  of  I's  heirs.  The  application  could  not 
be  treated  as  an  application  in  continuation  of  the  application 
to  sell  the  other  village  in  possession  of  the  second  set  of  heirs  as 
S  had  no  interest  in  that.  Further  it  could  not  be  treated  as  an 
application  made  in  continuation  of  the  application  of  1900  as  that 
application  had  been  dismissed.  Thakur  Prasad  v.  Abdui  //asatt^ 
I.  L.  R.,  23  All,  13,  referred  to. 

Appeal  against  the  order  of  Moulvi  Muhammad  Shafi, 
Subordinate  Judge  of  Aligarh. 

Application  for  execution  of  decree. 

The  material  facts  appear  from  the  judgment. 

Abdul  Raoof  (with  him  /.  N,  Chaudri),  for  the  appel- 
lant. 

Jang  Bahadur  Lai  (with  him  Durga  Charcm  Bancrjiy,  for 
the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Gnffin  f  Griffin,  J.— The   respondent's   predecessors    in   interest 

obtained  on  the  31st  July,  1896,  a  decree  under   section  88  of 
the  Transfer  of  Property  Act,  against  the  heirs  of  one  Inayet- 
ullah  Khan  on  a  mortgage  executed  by  him. 
♦  E.  F.  A.  No.  334  of  1907. 
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Before  the  suit,  there  had  been  a  general  partition  among 
the  heirs  of  Inayetullah  Khan,  whereby  different  items  of 
the  mortgaged  property  were  allotted  to  different  heirs.  In 
this  way  Mauza  Bahadurpur  was  assigned  to  the  appellant 
Safia  Begam,  and  Mauza  Abhepur  Behlolpur  was  given  to 
Musammat  Fakhrunnisa,  a  daughter  of  Inayetullah.. 

The  decree  under  section  88  of  the  Transfer  of  Property 
Act  made  no  distinction  between  the  liabilities  of  the  different 
judgment-debtors  or  the  liabilities  of  the  various  properties. 

The  decree- holders  applied  for  an  order  absolute  in  terms 
of  the  decree  under  section  88.  Notice  was  served  on  the 
various  judgment-debtors.  Objections  were  preferred  by 
several  of  them  on  the  grounds  that  they  had  paid  into  court 
various  sums  in  satisfaction  of  their  proportionate  share  of 
what  they  alleged  to  be  of  the  decree  and  professed  their  will- 
ingness to  pay  any  further  sum  due  by  them,  in  respect  of 
their  proportionate  share,  and  asked  that  the  properties  might 
be  exempted  from  the  order  absolute  under  section  89,  Trans- 
fer of  Property  Act. 

Upon  these  objections,  the  court  passed  an  order  that  the 
decree-holders  should  take  out  of  court  the  amounts  deposited 
by  the  objecting  judgment-debtors,  and  that  for  the  balance 
due  under  the  decree  such  part  of  the  mortgaged  property 
as  was  not  in  the  possession  of  the  objectors  should  first  be 
sold,  and  that  for  any  balance  left,  the  property  of  the  objec- 
tors might  be  sold.  In  terms  of  this  order,  a  decree  was 
drawn  up.  By  a  mistake  of  the  office,  in  the  order  absolute 
as  originally  framed,  two  villages,  which  were  in  the  possession 
of  the  objectors,  were  ordered  to  be  sold  first.  As  this  was 
not  in  accord  with  the  judgment,  the  court  on  application 
being  made  thereto  amended  the  order  absolute  under  sec- 
tion 206,  Code  of  Civil  Procedure. 

In  that  order  absolute  as  amended,  the  only  property 
which  was  ordered  to  be  sold  first,  was  Mauza  Bahadurpur, 
which  as  said  above  is  the  property  of  the  appellant,  Safia 
Begam.  After  an  abortive  application  for  execution  which 
was  dismissed  on  the  12th  July,  1899,  the  decree-holders  on 
the  7th  August,  1900,  asked  that  Bahadurpur  should  be  sold. 
Safia  Begam  objected  arguing  that  her  property    was   under 
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the  Court  of  Wards,  and  that  the  Collector  had  paid  Rs.  14500, 
on  account  of  her  proportionate  share  of  the  judgment- 
debt,  and  asked  that  her  property  should  not  be  sold.  On 
the  28th  June,  1901,  he,  the  Subordinate  Judge,  held  that 
Safia  Begam's  property  was  not  exempted  from  sale,  but, 
ignoring  the  terms  of  the  order  absolute,  he  took  it  upon  him- 
self to  order  that  the  property  of  the  other  judgment-debtors 
should  be  sold  first,  and  that  any  balance  remaining  due 
should  be  recovered  from  Safia  Begam's  property.  He  accord- 
ingly rejected  the  application  for  execution  of  sale  of  Baha- 
durpur.  This  was  an  order  we  need  scarcely  say  which  the 
Subordinate  Judge  had  no  authority  to  pass.  The  decree- 
holders  however  submitted  to  it. 

Their  next  application  was  one  of  the  20th  January, 
1902.  In  this  the  decree-holders  asked  for  the  sale  of  Abhe- 
pur  Behlolpur.  The  heirs  of  Musammat  Fakhrunnisa,  to 
whom  this  village  had  fallen,  objected  that  under  the  terms 
of  the  order  absolute,  Safia  Begam*s  property  should  be  sold 
first.  On  the  Sth  July,  1902,  the  same  Subordinate  Judge 
refused  the  application  to  sell  Abhepur,  and  ordered  that  the 
property  in  Safia  Begam's  possession  should  be  proceeded 
against.  This  latter  portion  of  his  order  was  not  embodied 
in  the  formal  order.  The  decree-holders  submitted  to  this 
order.  But  Safia  Begam  appealed  to  this  Court.  Her  appeal 
was  disposed  of  on  the  i6th  of  May,  1904.  This  Court  held 
that  the  Subordinate  Judge  had  no  right,  on  the  application 
of  the  decree-holders  to  sell  one  property,  to  order  that  an- 
other property  belonging  to  a  different  judgment-debtor 
should  be  sold  especially  as  that  order  had  been  passed  in 
Safia*s  absence.  But  as  the  order  in  regard  to  Safia's  property 
had  not  been  embodied  in  the  formal  order,  and  was  therefore 
inoperative,  her  appeal  was  dismissed.  The  decree-holders 
then  waited  until  9th  February,  1907,  when  they  put  in  the 
application  out  of  which  this  appeal  arises  asking  that  Baha- 
durpur  should  be  sold.  On  behalf  of  Safia  Begam,  two  objec- 
tions were  raised,  (i)  that  the  application  was  barred  by  limi- 
tation, and  (2)  that  the  order  of  28th  June,  1901,  operated  as 
res  judicata,  and  that  under  that  order  the  properties  of  the 
other  judgment-debtors  must  be  proceeded  against,  before  her 
property  could  be  sold.     The    court  below  disallowed  both 
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these  objections,  and   she    has   preferred   this  appeal.     The 
first  plea  which  is  taken  is  that  the   application  is   barred    by 
time.     The  application  on  .  the   face   of  it   is   beyond    time, 
being   made   upwards   of  five  years  after  the  last  preceeding 
application.     It   is   urged   on   the   part   of  the   respondents 
that  owing  to   the   proceedings  referred   to   above,   certain 
obstacles  were  thrown  in  the  way  of  the   decree-holders,   and 
until   those   obstacles   were   removed   they   could  not  go  on 
with  the  execution.     The  court  below  has  got  over  the  difficul- 
ty of  limitation  by  treating  this  as   an   application   in  conti- 
nuance  of  the   application   of  20th   January,  1902.     We  do 
not  think  that  it  can  be  so  regarded.     The  application  of  20th 
January,    1902,   was  to  sell  Abhepur,  a  property  in  which  the 
appellant  had  no  interest.     The  present  application  is  to   sell 
Bahadurpur  which  is  the  appellant*s  propert}'.     This  applica- 
tion  might  be  deemed  to  be  an  application  in  continuance  of 
the  application  of  7th  August,  1900,  which    was   one  to   sell 
the  appellant's  village  of  Bahadurpur.     That   application  was 
dismissed,   and   the   decree-holders   allowed     the     order    of 
dismissal  to   become   final.     Even  if  the  order  of  28th  June, 
1901,  did  not  stand   in   the   decree-holder's  way,   there   was 
nothing   to   prevent  him  when  the   Subordinate  Judge  on  the 
5th  of  July,  1902,  directed  him  to  proceed  against  the  proper- 
ty  of  the   appellant   from   acting  in    accordance   with    that 
direction   and   applying   to   sell   the    property.     Instead     of 
doing   so,   he   waited    until    1907    before   he   took   any    fur- 
ther  steps   against   the  appellant.    In  our  opinion,  the  decree- 
holders  have  acted  with  the  greatest  dilatoriness,  and  are   not 
entitled   to   take  advantage  of  the  intervening  proceedings  as 
extending  the   period  of  limitation  prescribed  by  article  179, 
schedule  II  of  the  Limitation    Act   \ytde  what   was   said    in 
Thakur  Prasad  v.    Abdul  Hasan,{})\     We  sustain  the  first 
plea  in  the  memorandum  of  appeal  and  hold  that  the  present 
application  is   barred   by   limitation.     The  appeal  is  allowed, 
and  the  order  of  the  court  below  is  set  aside.     The  appellant 
will   have  her  costs   here   and  in   the   court   below.     Costs 
in  this  Court  will  include  fees  on  the  higher  scale, 
♦d)  [1900]  I.  L.  R.,  23  All,  13. 

Appeal  allowed. 
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LALTA  PRASAD 

versiis 

SALIG    RAM    AND    ANOTHKK* 

Wil/^  construction  ^—Persona  designata — Reason  and  motive  dj  i;ift— 
*  Adopted son^ — Description. 

W^erc  a  Hindu  testator  bequeathed  his  property  to  "  Lalta  Prasad 
my  adopted  son,"  held^  in  the  absence  of  anything  in  the  will  to  show 
that  the  fact  of  the  adoption  of  the  devisee  was  the  motive  or  the 
reason  for  the  gift,  that  the  language  of  the  gift  was  to  be  interpreted 
in  its  ordinary  meaning  as  a  gift  to  Lalta  Prasad  as  ^persona  desig- 
nata^ who  was  entitled  to  take  under  it  even  though  the  adoption 
was  not  proved.  Nidhoomoni  v.  Sarotia  Pershad^  L.  R.,  3  I.  A., 
253,  followed. 
Second    appeal   against    the   decree   of    Pandit   Girraj 

Kishore   Datt,   Suijordinate   Judge  of  Bareilly,    reversing  a 

decree  of  Babu  Rama  Das,  Munsif  of  Pilibhit. 

Suit  for  possession  of  property. 

Question  of  construction  of  will.  The  will  was  in  these 
terms : 

"Whereas  1  Kedar  Nath...own  as  mine,  property,  move- 
able and  immoveable,  self-acquired  and  ance.stral,  of  the  value 
of  Rs.  2,500,  and  am  in  possession  thereof  up  to  the  present 
time  without  the  participation  of  anybody,  I  make  a  will  in 
respect  of  the  whole  of  the  said  property  while  in  full  posses- 
sion of  my  senses  and  health,  without  compulsion  or  coercion, 
and  out  of  my  own  accord,  as  follows  : 

{a)  I  the  executant  shall  be  during  my  life  the  owner  and 
possessor  of  the  same  and  all  my  rights  and  powers,  such  as 
they  are  at  present,  shall  continue  as  heretofore  ;  {b)  after 
my  death  my  wife  Jamna  Dei  shall  be  like  myself  the  owner 
{malik)  and  possessor  of  the  whole  property,  and  she  shall 
have  all  powers  such  as  those  of  transfer,  gift,  disposition 
itasarruf)  et  cetera  of  every  kind  ;  [c)  after  the  death  of  the 
said  lady,  Lalta  Prasad  my  adopted  son  shall  be  absolute 
owner  and  possessor  of  everything  left  by  me  and  Musammat 
Jamna  Dei  aforesaid.  Wherefore  I  have  executed  this  will.'' 
*  S.  A.  No.  971  of  1907. 
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Jamna  Dei  pre-deceased  Kedar  Nath.  Upon  Kedar  Nath*s 
death  his  sister's  sons  took  po-isession  of  part  of  the  property. 
Lalta  Prasad  thereupon  brought  this  suit  to  recover  possession 
of  the  property.  The  first  court  decreed  the  suit,  but  the 
lower  appellate  court  found  that  the  plaintiff  had  failed  to 
prove  his  adoption  and  dismissed  the  claim.  The  Subor- 
dinate Judge  relied  upon  the  following  authorities  : 

Fanindra  Deb  v.  Rajcyiiuv  J  his,  l  1885  J  I.  I,.  R.,  11  Cal.,  463,  P.  C. 
Abdu  V.  Kuppammal^  [>892j  1.  L.  R.,  16  Mad.,  355. 
Surendro  Roy  v.  Doorgasoondcry,  [189 2 J  I.  L.  R.,  19  Cal.,  513,  P.  C. 
Karsandas  v.  Ladka  Nahu,  [1887 J  I.  L.  R.,  12  Bom.,  185. 
Rango  Halaji  v.  Mudiyeppa,  [189SJ  I.  L.  R.,  23  Bom.,  296. 
Plaintiff  appealed. 

.V.  C  Banerji,  for  the  appellant,  submitted  that  the  plaintiff 
was  entitled  to  take  as  persona  design  ita  irresf)ective  of  the 
question  whether  he  was  or  was  not  an  adopted  son. 

Nidhoomom  v.  Saroda  Per  shad ^  [1876]  L.  R.,  3  I.  A.,  253,  257. 
Subbarayar  v.  Sttbbamal,  [»9oo]  1-  L-  K'>  24  Mad.,  214,  P.  C. 
Laii  V.  Murlidhar,  [1906]  I.  L.  R.,  28  All,  488,  P.  C. 
Gulzari  Lai,  for  the  respondent,  relied  upon  the  last  case 
and  on 

Fanindra  Deb  v.  Rajesivar  D<fs,  [1885]  I.  L.  R.,  u  Cal   463,  P.  C. 
The  judgment  of  the  Court  was  delivered  by 

Stanlkv,  C.  J. — The  meaning  of  a  gift  in  the  will  of  one 
Kedar  Nath  is  the  only  question  in  this  appeal.  Kedar  Nath 
made  a  will  on  the  22nd  of  June,  1888.  The  will  is  very 
simple  in  its  character.  By  it  he  gave  to  his  wife  all  his  pro- 
perty for  her  life  and  after  her  death  he  declared  that  Lalta 
Prasad,  his  adopted  son,  should  be  the  mnlik  or  owner  of  the 
property.  The  testator's  wife  pre-deceased  him.  He  died  .on 
the  3rd  of  September,  1904,  and  upon  his  death,  the  defend- 
ants, who  are  his  sister's  9>*^\\<,,  took  possession  of  his  property. 
Thereupon  the  suit  out  of  which  this  appeal  has  arisen  was 
instituted  by  Lalta  Prasad.  He  claimed  the  property  under 
the  gift  contained  in  the  will  of  Kedar  Nath.  The  court  of 
first  instance  held  that  he  was  entitled  to  it  as  designata  per- 
soHa  under  the  will,  and  that  it  was  immaterial  to  find  whether 
or  not  he  was  the  adopted  son  of  Kedar  Nath.     It  did,  how- 
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ever,  consider  that  question  and  came  to  the  conclusion  that 
the  adoption   was  proved.     On   appeal,  the  lower  appellate 
court  held  that  the  will  was  genuine  but  that  the  adoption  of 
the  plaintiff  was  not  proved,  and  it  reversed  the  decision  of 
the  court  below  on  the  ground  that  the  gift  made  to  the  plain- 
tiff was  so  made  to  him  not  as  a  persona  destgnata  but  as  an 
adopted  son,  and  that   inasmuch  as  he  had  failed  to  prove  his 
adoption,  the  gift  failed  and  he  therefore  dismissed  the  plain- 
tiff's suit.     The  construction  of  the  will  appears  to  us  to  be 
extremely  simple.     After  the  death  of  the  widow,  the  testator 
gave  his  property  to  Lalta  Prasad  by  name  and  then    describ- 
ed him  as  an  adopted  son.     There  is  absolutely  nothing  in 
the  will  to  show  that  the  fact  of  the  adoption  of  the  plaintiff 
was  the  motive  or  reason  for  the  gift,  and   in   the  absence  of 
anything  of  the  kind,  it  appears  to  us  that   interpreting  the 
language  of  the  gift  in  its  ordinary  meaning,  we  must  treat  it 
as  a  gift  to  Lalta  Prasad  as  ^persona  designata,  and  that  there- 
fore the  gift  is  valid.     This  case  appears  to  us  to  resemble  the 
case  of  Nidhoomoni  Dehya  and  Saroda  Pershad  Mookerjee  ('), 
and  to  be  governed  by  the  decision  in  that  case.     We  there- 
fore allow  the  appeal.     We  set  aside  the  decree  of  the  lower 
appellate  court,  and   restore  the  decree  of  the  court  of  first 
instance  with  costs  in  all  courts. 

Appeal  allowed. 

iCf.  Sri  Raja  Rao  Venkata  Surya  Mahipati  Rama  Krishna  v.    The 
Court  of  Wards,  [1899]  I   L.  R.,  22  Mad.,  383,  P.  C— Ed.] 

B. 

(I)  [1876]  I.  L.  R.,  3  I.  A.,  253. 
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Aj^a  Tewmcy  Act  {II  of  igor),  section  22^ Male  lineal  descendant- 
Illegitimate  son  of  a  Sudra. 

An  illegitimate  son  of  a  sudra  by  a  continuous  concubine  is 
entitled,  in  the  absence  of  a  legitimate  son,  to  the  occupancy  hold- 
ing of  his  father  as  a  male  lineal  descendant.  Inderun  v.  Raniaswamy^ 
13  M.  1.  A.,  14  ;  Sarusti  v.  Mannu  I.  L.  R.,  2  All,  134  ;  Hargobind^ 
V.  Dharam  Singh^  I.  L.  R.,  6  All.,  329,  referred  to. 

Second  appeal  against  the  decree  of  W.  F.  Kirton  Esq. 
Additional  Judge  of  Moradabad,  confirming  a  decree  of  Babu 
Kunwar  Sen,  MunsifTof  Chandausi. 

Suit  for  declaration. 

The  facts  were  as  follows  : — 

One  Mahtab  Singh  was  the  occupancy  tenant  of  certain 
fields.  His  father  was  a  Thakur  but  his  mother  was  a  Kahar 
woman.  Musammat  Jamna  was  the  concubine  of  Mahtab 
Singh,  and  by  her  he  had  a  son,  Ghansham  Singh.  On  the 
death  of  Mahtab  Singh,  Musammat  Jamna  and  Ghansham 
Singh  applied  in  the  Revenue  Court  for  the  entry  of  their 
names  in  respect  of  the  occupancy  holding  of  Mahtab  Singh. 
The  Revenue  Court  refused  their  application.  Thereupon 
they  brought  the  present  suit  for  a  declaration  that  Mu.sam- 
mat  Jamna  was  the  wife  and  Ghansham  Singh  the  son  of 
Mahtab  Singh  and  as  such  they  were  entitled  to  succeed  to 
the  occupancy  holding.     The  courts  below  decreed  the  suit. 

Defendant  appealed. 

Isivar  Saran  (with  him  M,  M,  Malaviya),  for  the  ap- 
f)ellant. 

Beni  Mtxdho  *  Ghosh  ffor  Durga  Charan  Singh),  for  the 
respondents. 

The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J. — The  question   in   this  second   appeal   is 
whether  the  plaintiff  respondent  Ghansham   Singh    who  is 
*  S.  A.,  No.  3t;5  of  1907. 
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the  illegimate  and  only  son  of  one  Mahtab  Singh  deceased  by  a 
concubine,  who  had  lived  continuously  with  Mhatab  Singh, 
is  entitled  to  the  occupancy  holding  of  his  father  as  a  male 
lineal  descendant  within  the  meaning  of  that  expression  as 
used  in  section  22  of  the  Agra  Tenancy  Act.  The  court> 
below  have  rightly  held  that  Mahtab  Singh  belonged  to  the 
Sudra  caste. 

Both  the  lower  courts  held  that  the  plaintiff  was  50 
entitled.  We  think  that  this  decision  is  right.  In  fnderun 
Valingypooly  Taber  v.  Talaber  (';,  their  Lordships  of  the 
Privy  Council  held  that  the  illegitimate  children  of  the  Sudra 
caste,  in  default  of  legitimate  children,  inherit  their  putative 
father's  estate.  In  Sarasuli  v.  Mannu  (*),  Pearson,  and 
Oldfield,  JJ.,  held  that  illegitimate  offspring  of  a  kept 
woman  or  continuous  concubine  amongst  Sudras  are  on  the 
same  level  as  to  inheritance  as  the  issue  of  a  female  slave  by  a 
Sudra  and  that  the  illegitimate  son  of  an  Ahir  by  a  continuous 
concubine  of  the  same  caste  took  his  father's  estate  in  preference 
to  the  (laughter  of  a  legitimate  son  of  his  father,  who  died 
in  the  father's  life-time.  In  Hargobind  Kuari  v,  Dharam 
Singh,  (•),  Straight,  O.  C.  J.,  and  Duthoit,  J.,  held  that 
according  to  Hindu  Law  and  usage  illegitimate  sons  are 
entitled  to  maintenance  from  their  father  and  his  estate  is 
liable  for  such  payment.  Hindu  Law  differs  from  the  En- 
glish Law  in  so  far  that  it  does  not  treat  an  ill^itimate  son 
as  filius  unclius.  His  status  as  a  son  in  the  family  is  recog- 
nised and  his  right  to  maintenance  secured  to  him. 

On  the  foregoing  authorities  therefore  we  think  that  it  was 
rightly  held  in  the  courts  below  that  the  plaintiff"  Ghansham 
Singh  is  entitled  in  the  absence  of  a  legitimate  son  to  the 
occupancy  holding  of  his  father  as  male  lineal  descendant 
We  therefore  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
(i)  [1870]  13  M.  I.  A.,  141. 

(2)  [1879]  I.  L.  R.,  2  All,  134. 

(3)  [1884]  I.  L.  R.,  6  All,  329. 
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RAM  CHANDER 

versus 
KALLU   AND  OTHERS .♦ 

Transfer  of  Property  Act  {IV  of  1882)  section  91(a),  g2— Reversioner's 
right  to  redeem  in  the  iifetime  of  widow^Interesty  meaning  of 

A  reversionary  heir  cannot  get  a  decree  for  redemption  of  proper- 
ty mortgaged  by  the  deceased  husband  of  a  Hindu  widow  during 
the  life-time  of  the  widow  in  possession  of  the  estate.  The  provi- 
sions of  section  92,  Transfer  of  Property  Act,  do  not  apply  to  a  per- 
son who  is  a  reversionary  heir  and  may  never  become  entitled  to 
the  property  sought  to  be  redeemed. 

The  interest  referred  to  in  section  91  (a)  of  the  Transfer  of 
Property  Act  is  a  present  interest  and  not  a  mere  contingent  right 
such  as  a  reversioner  possesses. 

Second  Appeal  against  the  decree  of  J.  H.  Cuming 
Esq.,  Additional  Judge  of  Aligarh,  affirming  a  decree  of 
Munshi  Ganga  Prasad,  Munsif  of  Khurja. 

Suit  for  redemption. 

The  material  facts  appear  from  the  judgment. 

The  courts  below  decreed  the  suit. 

Defendant  appealed. 

Muhammad  Raoof,  for  the  appellant. 

Girdhari  Lai  A^arwala,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — The  question  raised  in  this  appeal  is 
whether  persons  who  claimed  to  be  reversionary  heirs  of  a 
deceased  mortgagor  can  during  the  life-time  of  the  mortgagor's 
widow  redeem  a  mortgage  executed  by  the  deceased.  Diwan 
Singh  was  the  mortgagor  and  he  executed  the  mortgage  in 
question  in  favour  of  one  Durga.  His  widow  Musammat 
Ram  Dei  is  now  in  possession  of  the  property.  Ram  Chandar 
the  defendant  appellant  is  a  purchaser  from  Durga.  No  author- 
ity  is  shown  for  the  proposition  that  a  reversionary  heir,  who 
may  or  may  not,  according  to  the  circumstances,  ever  come  in- 
to possession  of  an  estate  is  entitled  to  redeem.  The  plaintiffs 
♦S.  .V  Na  486  of  1907, 
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have  no  present  interest  in  the  property.  Their  interest  is 
contingent  upon  their  surviving  the  mortgagor's  widow.  The 
court  of  first  instance  gave  a  decree  for  redemption  and  direct- 
ed that  on  payment  of  the  mortgage  debt,  the  plaintiffs  should 
be  put  into  possession.  Now  it  is  obvious  that  the  plaintiffs 
have  no  right  to  possession  in  the  life-time  of  the  mortgagor's 
widow.  Therefore  this  provision  in  the  decree  is  clearly 
wrong.  Upon  appeal  the  learned  District  Judge  affirme  1 
the  decision  of  the  court  below  with  the  modification  that  he 
directed  that  the  provision  in  the  decree  awarding  possession 
to  the  plaintiffs  should  be  struck  out.  Notwithstanding  this 
direction,  we  find  in  the  decree  the  same  provision  for  posses- 
sion. In  it,  is  stated  that  in  the  event  of  payment  of  the 
mortgage  debt  by  the  plaintiffs,  they  shall  be  put  into 
possession  of  the  mortgaged  property.  On  turning  to  section 
92  of  the  Transfer  of  Property  Act,  it  is  obvious  that  the  provi- 
sions of  that  section  cannot  be  complied  with,  if  the  suit  is  one 
by  reversionary  heirs,  as  is  the  case  here,  seeing  that  they  are 
not  entitled  to  possession  of  the  mortgaged  property,  and 
may  never  be  so  entitled.  That  section  also  provides  that 
if  payment  is  not  made  of  the  mortgage  debt  in  accordance 
with  the  earlier  provision  of  the  section,  the  plaintiff  is  to  be 
absolutely  debarred  of  all  right  to  redeem  the  property,  or 
that  the  property  be  sold.  This  provision  would  be  inapplic- 
able to  the  case  of  plaintiffs  who  are  only  reversionary  heirs,  and 
who  may  ultimately  never  become  entitled  to  the  property. 
It  would  not  be  binding  upon  other  parties  who  upon  the 
death  of  the  widow  would  become  actually  entitled  to  it  as 
heirs.  The  plaintiffs  respondents  rely  upon  the  language  of 
section  91  iji)  as  giving  them  a  right  to  redeem.  This  section 
provides  that  any  person  (other  than  the  mortgagee  of  the 
interest  sought  to  be  redeemed)  **  having  any  interest  in  or 
charge  upon  the  propert)-  "  may  redeem,  and  the  contention 
is  that  the  plaintiffs  respondents  have  such  an  interest.  We 
think  that  the  interest  there  referred  to  is  a  present  interest 
and  not  a  mere  contingent  ri<3:ht  such  as  the  plaintiffs  possess. 
In  view  of  the  difficulty  of  carrying  out  a  decree  for  redemption 
in  a  case  of  the  kind,  particularly  in  cases  in  which  persons 
are  entitled  to  an  interest  in  the  property  for  life  in  succession, 
as  for  instance,  the  widow  of  a  deceased  mortgagor  and  after 
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her,  the  daughter  of  such  mortgagor,  we  do  not  see  our  way 
to  extend  the  meaning  of  the  word  *  interest  *  as  used  in  this 
section  so  as  to  embrace  the  chance  of  inheriting  of  a  rever- 
sionary heir.  It  seems  to  us  that  possibly  this  suit  was 
instituted  by  the  plaintiffs  with  a  view  to  obtain  an  equitable 
charge  or  lien  upon  the  property  which  would  enable  them 
in  future  proceedings  to  sell  the  property,  or  in  some  way 
to  deprive  the  widow  of  her  life-estate.  For  these  reasons  we 
allow  the  appeal,  we  set  aside  the  decrees  of  both  the  lower 
courts  and  dismiss  the  suit  with  costs  in  all  courts. 

Appeal  allowed. 
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SRIDHAR  RAO 

versus 

RAM  LAL.* 

Civil  Procedure  Code  {Act  XIV  of  1882),  section  440  -Minor— Suit  by 
next  friend— Notice  to  certificated  guardian  --No  formal  order  oyant- 
ing  leave  to  next  friend  to  sue  —  Presumption. 

A  as  next  friend  of  B^  a  minor,  instituted  a  suit  to  have  a  sale- 
deed  executed  by  C,  the  certificated  guardian  of  B^  set  aside. 
Notice  was  issued  to  C  under  section  440,  Civil  Procedure  Code,  but 
he  showed  no  cause.  No  formal  order  granting  leave  to  A  to  insti- 
tute the  suit  was  recorded,  but  the  court  proceeded  to  frame  issues, 
and  examine  witnesses.  Heldy  thai  it  must  be  presumed  that  the 
court  did  grant  leave  to  the  person  who  presented  the  plaint,  after 
being  satisfied  that,  it  was  foi  the  welfare  of  the  minor  that  that 
person  should  be  permitted  to  institute  the  suit  on  the  minor's 
behalf,  and  the  court  below  was  w  rong  in  dismissing,  ilie  suit  on  the 
ground  that  leave  to  institute  the  suit  had  not  been  formally  granted 
and  recorded. 

First  appkal  against  the  decree  of  H.  E.  Holme  Esq., 
C.  S.,  District  Juc'ge  of  Jhansi. 

Suit  for  cancellation  of  a  sale  deed. 

The  material  facts  will  appear  from  the   following  extract 
from  the  judgment  of  the  lower  c«>urt  : — 
♦  F.  A.  No.  28  of  1907. 
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This  is  a  suit  in  which  one  Sridhar  Rao.  a  minor,  claims 
the  cancellation  of  decree  on  a  mortgage-deed  standing  in  his 
name,  and  a  declaration  that  no  one  but  himself  has  any 
interest  in  the  said  mortgage-deed.     It  appears  that  Sridhar 
Rao  is  the  illegitimate  son  of  one  "  Raja  "  Madho  Rao.  who 
took  out  a  certificate  of  guardianship  in   respect  of  the  said 
Sridhar  Rao,  and  under  this  certificate  sold  the  mortgage-deed 
now  in  suit  to  the  defendant  Ram  Lai.     Sridhar  Rao,  now 
seeks  to  impeach  the  sale  to  Ram  Lai  on  the  ground  of  fraud 
and  want  of  consideration.     Issues  have  been  framed,  and  the 
taking  of  evidence  has  been  completed,  but  defendant  now 
urges  that  the  suit  must  fail  as  having  been  instituted  in 
violation  of  the  provisions  of  section  440,  Civil  Procedure  Code. 
This  plea  must  succeed.     The  provisions  of  section  440,  are 
imperative   [see    Bachchu    Singh   v.    Secretary  of  State  (*). 
r^arding  the  analogous  section  424],  and  they  have  not  been 
complied  with  in  this  case.     It  is  admitted  that  Sridhar  Rao 
is  a  minor,  and  that  he  has  a  guardian  (Raja  Madho  Rao) 
appointed  under  Act  VI 11  of  1890.     This  suit  was  not  insti- 
tuted "  with  the  leave  of  the  court  granted  after  notice  to  such 
guardian."     It   wj^s   instituted   (section   48,   Civil   Procedure 
Code)  by  the  presentation  of  the  plaint  on  22nd  March,  1906. 
On  the  same  date,  an  application  by  the  minor  (in  contraven- 
tion of  section  441,  Civil  Procedure  Code)  was   put  in  asking 
that  one  Sada  Sheo  Rao  (the  person  who  signed  the  plaint) 
might  be  appointed  next  friend  of  the  minor.     Notice  was  sent 
to  Raja  Madho  Rao  calling  on  him  to  prefer  any  objection  he 
might  have,  not  "  with  respect  to  the  institution  of  the  suit" 
as  required  by  section  440,  Civil  Procedure  Code,  but  to  the 
appointment    of  next   friend.     This  notice  was   not  before 
the  court  (of  the    learned    Subon  inate  Judge,  from  which 
court  this  case  was  afterwards  transferred  under  section  25, 
Civil   Procedure   Code.)  till    13th   June,   more   than  a  month 
before  which  date /.  ^.   on   iithMay,  defendant  had  already 
filed  his  written  statement  in  the  suit. 

On  behalf  of  the  plaintiff,  I  have  been  referred  to  the  cases 

oi  Hanuman  Prasad  v.  Muhammad  Ishaq[})y  also    WcUian 

V.  Banke  Behari  (*),  Hira  Lai  v.  Bhairon  (*),  and  Dhunput  v. 

(I)  [1902]  I.  L.  R.,  25  All.,  187.   (2)  [1905J  I.  L.  R.,  28  All.,  137. 

(3)  [1903]  I-  L.  R.,  30  Cal.,  1021.   (4)  I1883J  I.  L.  R.,  5  All.,  602. 
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Paresh  (^>     But  in  so  far  as  these  cases   have  any  relevancy,  Civil, 

they  are  readily  distinguishable.     I  have  also  been  referred  ,7^ 

by  plaintiff  to  Sham  Krishna  v.  Ram  Das  (').  It  is  there  laid 
down  that  where  some  only  of  the  plaintiffs  are  minors,  and 
the  suit  has  not,  as  far  as  they  are  concerned,  been  instituted  in  ^^^^  ^'^*- 

accordance  with  the  provisions  of  section  440,  Civil  Procedure 
Code,  the  defect  can  be  afterwards  cured.  But  from  the  judg- 
ment of  their  lordships  in  that  case,  it  appears  that  this  is  only 
so  where  some  of  the  plaintifls  are  properly  representee^,  and 
that  only  with  reference  to   section  34,  Civil  Procedure  Code. 

I  need  only  quote  the  words.     Section  440 precludes  any 

other  person  than  the  guardian from  instituting  a  suit 

except after  due  notice to  such  guardian 

This  being  so the  suit  was  not  properly   instituted  on 

behalf  of  the  minor  plaintiffs.  This  did  not,  however,  entail  the 
dismissal  of  the  suit  so  brought."  (The  words  "as  brought" 
are  important^  "There  was  from  the  begining  before  the 
court,  one  plaintiff  who  was  suijuris^  and  further  no  objection 
was  taken If  the  respondent  wished  to  raise  the  objec- 
tion   section  34  expressly  provides  that  any  such  objection 

not  so  taken  (/.  ^.,  before  the  first  hearing)  shall  be  deemed 
to  have  been  waived." 

The  defendant  has  referred  me  to  the  case  o{  Jagmant  v, 
Silan  (*)  in  case  it  were  contended  that  he  was  estopped 
from  raising  the  plea  of  contravention  of  section  440,  Civil 
Procedure  Code,  at  this  stage  of  the  suit. 

In  accordance  with  the  above,  I  dismiss  this  suit  with  costs. 

Plaintiff  appealed. 

/.  N,  Chaudfi  (with  him  Hafendra  Krishna  Mukerjee) 
for  the  appellant. 

Sundar  Lai  (with  him  5.  C  Banerji)^  for  the  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — The  suit  which  has  given  rise  to  this  appeal  Banerji,  /. 
was  brought  on  behalf  of  a  minor  for  the  avoidance  of  a  sale- 
deed  executed  by  his  certificated  guardian.  The  plaint  in 
the  s^it  was  filed  by  a  person  who  described  himself  as  the 
next  friend  of  the  plaintiff.  As  he  was  not  the  certificated 
guardian,  the  court  ordered  notice  to  issue  to  the  certificated 
O)  [1893]  I-  L-  R-  21  CaL,  18a 
(2)  [1897]  I.  L.  R.,20  All.,  162.    (3)  [1899.]  A.  W.  N.,  66. 
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guardian  as  required  by  section  440.  This  order  was  passed 
on  an  application  made  by  the  next  friend  who  instituted 
the  suit  on  behalf  of  the  minor.  Notice  was  served  on  the 
certificated  guardian  but  he  showed  no  cause.  The  court 
then  proceeded  to  settle  issues,  and  recorded  some  evidence 
but  no  formal  order  was  recorded  granting  leave  to  the  new 
next  friend  to  institute  the  suit.  The  case  was  transferred  to 
the  court  of  the  learned  District  Judge,  and  before  him  an 
objection  was  taken  to  the  effect  that  as  no  leave  had  been 
granted  under  .section  440,  the  suit  was  not  maintainable. 
This  objection  prevailed  in  the  court  below,  and  the  suit  has 
been  dismissed.  The  learned  judge  was  of  opinion  that  leave 
to  institute  the  suit  ought  to  have  been  formally  granted  and 
recorded.  Section  440  requires  that  if  a  minor  has  a  guardian 
appointed  or  declared  by  an  authority  competent  in  this  be- 
half, a  suit  shall  not  be  instituted  on  behalf  of  the  minor  by 
any  person  other  than  such  guardian  except  with  the  leave 
of  the  court  granted  after  notice  to  such  guardian.  As  we 
have  said  above,  notice  was  issued  to  the  certificated  guardian 
as  required  by  the  section  ;  it  was  served  on  him  but  he 
(lid  not  appear  and  show  cause.  It  is  true  that  no  formal 
order  granting  leave  was  recorded  by  the  court  but  as  the 
court  framed  the  issue  and  examined  witnesse.s,  it  must  be  pre- 
sumed that  the  court  did  grant  leave  to  the  person  who  present- 
ed the  plaint,  after  being  satisfied  that  it  was  for  the  welfare 
of  the  minor  that  that  person  should  be  permitted  to  institute 
the  suit  on  the  minor's  behalf  The  court  below  was  there- 
fore wrong  in  dismissing  the  suit.  As  the  suit  was  dismissed 
upon  a  preliminary  ground,  and  in  our  opinion  that  ground 
cannot  he  supported,  we  set  aside  the  decree  of  the  court 
below,  and  remand  the  case  to  that  court  under  section  562 
of  the  Code  of  Civil  Procedure,  with  directions  to  re-admit  it 
under  its  original  number  in  the  register  and  dispose  of  it  on 
the  merits.  The  appellants  will  have  the  costs  of  this  appeal, 
including  fees  on  the  higher  scale.  Other  costs  will  abide 
the  event. 

Appeal  alloweUy  cause  reminded. 
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AKBAR  KHAN  and  another 

versus 

TURABAN.* 

Limitation  Act  XV  of  i8yj^  sck.  11^  art.  120— Declaration— Cause  of 
action —Denial  of  title. 
Where  the  defendant's  name  was  entered  in  the  revenue  papers 
in  1895,  an^  the  plaintiffs  in  1903  applied  for  correction  of  those 
papers,  when  the  defendant  again  asserted  his  title,  held^  the  plain- 
tiffs* cause  of  action  for  a  declaratory  suit  arose  in  1895,  and  there 
was  no  fresh  cause  of  action  in  1903  and  the  refusal  to  have  the  entry 
corrected  was  a  continuation  of  the  original  cause  of  action. 

Where  the  plaintiff  is  in  possession  and  asks  for  a  declaratory 
decree,  the  limitation  applicable  to  the  suit  is  that  prescribed  by 
art  120,  sch.  II,  Limitation  Act,  and  should  be  computed  from  the 
date  on  which  his  cause  of  action  arose,  l^g^e  v.  Ram  Baran  Singh. 
I.  L.  R.,  20  All.,  35,  F.  B.,  followed.  Elahi  Bukhsh  v.  Harnam 
Singh^  18  A.  W.  N.,  215  \  Skinner  v.  Shanker  Z^i/,  (unreported^ 
distinguished. 

Second  appeal  from  the  decree  of  C.  Badhwar  Esq., 
Additional  Judge  of  Meerut  reversing  a  decree  of  Babu  Ram 
Chandra,  first  Additional  Mimsif. 

Suit  for  declaration  of  title. 

Plaintiffs  claimed  to  be  in  proprietary  possession  of  im- 
movable property.  In  1895  the  defendant  got  her  name 
recorded  as  proprietor  of  this  property  in  the  revenue  regis- 
ters. Plnintiffs  applied  in  1903,  to  the  Revenue  Court  to 
have  this  entry  corrected.  Defendant,  claiming  title  in  himself, 
opposed  this  application,  which  was  rejected.  Whereupon  the 
plaintiffs  brought  this  suit.  The  lower  court  dismissed  the 
suit  as  barred  by  time. 

Plaintiffs  appealed. 

Ghulam  Mujtaba,  for  the  appellants,  argued  that  the  denial 
by  defendant  of  plaintiffs'  title  in  1903  had  given  the  latter  a 
fresh  cause  of  action  and  the  suit  was  within  time  from  that 
date.  Plaintiffs  were  not  bound  to  rush  into  court  when  their 
title  was  denied  for  the  first  time  in  1895. 
♦S.  A.  1 1 14  of  1907. 
83 
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Elahi  Bukhsh  v.  Hamam  Singh,  [1898]  18  A.  W.  N.,  215. 

Skinner  v.  Shanker  Lai,  S.  A.  No.  263  of  1907,  decided  on  May  27. 

1908.* 
Abdul  Raoof,  for  the  respondent,  was  not  called   upon,  but 
referred  to 

Legge  V.  Ram  Baran  Singh,  [1897]  1.  L,  R.,  20  All.,  35,  F.  B. 
The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — The  question  in  this  ap|>eal  is  whether  the 
plaintiffs'  claim  is  barred  by  limitation.  The  suit  \s  one  for 
a  declaratory  decree.  The  plaintiffs  asked  for  a  declaration 
that  they  were  entitled  to  the  property  mentioned  in  the 
plaint.  In  1895  the  name  of  the  defendant  was  entered  in 
tfie  revenue  papers  in  respect  of  this  property  and  the  title 
of  the  plaintiffs  was  denied.  The  lower  appellate  court  has 
held  that  the  plaintiffs'  cause  of  action  for  a  declaratory  suit 
accrued  when  this  entry  was  made  in  1895  and,  as  held  by  the 

♦Knox  and  Aikman,  JJ.— The  respondent  in  this  second  appeal 
got  his  name  entered  in  the  khcu-at  in  spite  of  appellant's  objections  by 
order  of  the  Settlement  Officer  on  the  sih  of  May,  1899.  On  the  strength 
of  this  entry  the  respondent  on  the  5th  of  May,  1903,  instituted  a  suit  for 
profits  of  the  share  in  respect  of  which  he  had  got  his  name  entered.  On 
the  27th  of  July,  1905,  while  the  suit  for  profits  was  yet  pending  plaintiffs 
brought  the  suit  out  of  whicfi  this  appeal  has  arisen  for  a  declaration  of 
their  right  to  the  share  and  that  the  defendant  had  no  proprietary  rtght  in 
the  share  recorded  in  his  name.  The  suit  has  been  dismissed  by  the 
court  of  first  instance  as  barred  by  limitation.  In  appeal  the  decree  of 
the  first  court  was  affirmed.     The  plaintiff  comes  here  in  second  appeal 

The  court's  below  reckoned  as  the  starting  point  the  order  oi  the  Settle- 
ment Officer  referred  to  above.     No  doubt  the  plaintiff's  might  upon  this 
order  being  made  have  instituted  a  suit  for  a  declaratory  decree  but  in  our 
opinion  they  were  not  bound  to  do  so.     The  defendant  might  have  taken 
no  steps  to  enforce  any  right  under  the  order  of  the  5th  of  May,  1899,  but 
when  he  did  so  plaintiffs  in  our  opinion  got  a  fresh  cause  of  action  for 
asking  for  a  declaratory  decree.     The  suit  now  brought  is  in  reality  one 
witliin  the  last  paragraph  of  section  201  of  the  Agra  Tenancy  Act    We 
allow  this  appeal  set  aside  the  decree  on  the  preliminary  point  and  remand 
the  case  under  the  provisions  of  section  362  of  the  Code  of  Civil  Proce- 
dure through  the  lower  appellate  court  to  the  court  of  first  instance  with 
directions  to  readmit  it  under  its  original  number  in  the  register  of  pend- 
iiig  suits  and  dispose  of  it  on  the  merits.     The  plaintiff's  will  have  the  cost 
of  this  appeal  including  fees  pn  hi|fher  scale.     Other  costs  to  abide  the 
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Full  Bench  in  Legge  v.  Ram  Baran  Singh  ('),  six  years*  limit- 
ation applies  to  the  suit  and  must  be  computed  from  the  year 
1895.  Wc  think  this  view  of  the  court  below  is  right. 
According  to  the  Full  Bench  ruling  referred  to  above  where 
the  plaintiff  is  in  possession  and  asks  for  a  declaratory  decree 
the  limitation  applicable  to  the  suit  is  that  prescribed  by 
article  120  of  schedule  II  to  the  Limitation  Act,  and  should 
be  computed  from  the  date  on  which  his  cause  of  action  arose. 
In  the  present  case  the  plaintiffs'  cause  of  action  is  the  entry 
of  the  defendant's  name  in  the  revenue  papers  in  respect  of 
the  property  in  suit  in  1895.  As  the  suit  was  brought  after 
the  expiry  of  six  years  from  that  year,  it  is  time-barred.  It  is 
contended  on  behalf  of  the  appellants  that  a  fresh  cause  of 
action  accrued  to  them  in  1903  when  the  defendant  objected 
to  the  correction  of  the  khewat.  That  in  our  opinion  was  not 
a  fresh  cause  of  action.  The  refusal  to  have  the  entry  cor- 
rected  was  a  continuation  of  the  original  cause  of  action, 
namely,  the  entry  of  the  defendant's  name  in  the  revenue 
papers  in  1895.  In  the  case  of  Elahi  Bukhsh  v.  Harnam 
Singh  («),  and  in  S.  A.  No.  263  of  1907  (unreported)  Robert 
Skinner  v.  Shanker  Lai  {^),  decided  by  a  Bench  of  this  Court 
on  the  27th  of  May,  1908,  there  was  a  fresh  invasion  of  the 
plaintiff's  right,  and  that  was  held  to  have  given  him  a  fresh 
cause  of  action.  As  in  the  present  case  there  was  no  fresh 
invasion  of  the  right  of  the  plaintiffs,  the  rulings  referred  to 
are  inapplicable.  We  accordingly  dismiss  the  appeal  with 
costs,  including  fees  on  the  higher  scale. 

Decree  affirmed. 
(I)  [1897]  I.  L.  R.,  20  All.,  35-  (2)  [1898]  18  .V  \V.  N.,  21  5. 
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AKBAR  KHAN  and  another 

versus 

TURABAN.* 

Specific  Relief  Act,  (I  of  1877),  section  42,  proviso— One  plaintiff  out  of 
possession— Ot/ier  plaintiff  in  possession  in  defetidanfs  right— Decla- 
ratory suit-  Second  suit  for  possession. 

Where  out  of  two  plaintiffs  to  a  suit  for  declaration  of  title,  it 
appeared  that  one  was  not  in  possession  of  the  property  claimed, 
and  the  other  was  in  possession  but  in  the  right  of  the  defendant 
who  had  previously  been  in  possession,  held,  that  the  suit  was  barred 
by  the  express  provisions  of  section  42,  Specific  Relief  Act,  and 
ought  to  be  dismissed.  But  the  dismissal  of  this  suit  would  not 
affect  the  right  of  these  plaintiffs,  if  they  were  entitled  to  possession, 
from  instituting  and  maintaining  a  suit  for  possession. 

Second  appeal  from  the  decree  of  C.  Bacihwar  Esq., 
Additional  Judge  of  Meerut,  reversing  the  decree  of  Babu 
Ram  Chandra  first  Additional  Munsif 

Suit  for  declaration  of  title. 

The  lower  appellate  court,  differing  from  the  first  court, 
found  that  one  out  of  the  two  plaintiffs  was  not  in  possession 
of  the  property  in  respect  of  which  the  declaration  was  sought, 
that  one  of  the  defendants  had  been  in  possession  of  this 
property  in  1903,  and  that  at  the  date  of  suit  the  other  plaintiff 
was  in  possession,  but  that  he  had  entered  into  such  posses- 
sion in  the  right  of  the  said  defendant,  who  was  his  wife,  and 
not  by  virtue  of  any  personal  title.  The  suit  was  accordingly 
dismi.ssed. 

Plaintiffs  appealed. 

GhtdaJH  Mujtaba,  for  the  appellants. 

vS\  Abdul  Raoof,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J.- -In  the  suit  out  of  which  this  appeal  has 

arisen  the  plaintiffs  asked  for  a  declaration   of  their  title  to 

certain  property  which  formerly    belonged  to   three  brothers, 

Muhammad  Khan,  Saadat  Khan  and  Baz  Khan.    Amongst  the 

*  S.  A.  No.  1 1 15  of  1907. 
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defendants  is  Musammat  Turaban,  who  is  the  daughter  of 
Shabaz  Khan,  a  second  cousin  of  the  three  persons  whom  we 
have  mentioned.  Another  defendant  is  a  mortgagee  of  the 
property  from  Musammat  Turaban.  The  court  of  first  instance 
decreed  the  plaintiffs*  claim,  but  upon  appeal  the  suit  was  dis- 
missed on  the  ground  that  the  defendant  Musammat  Turaban 
was  in  possession  of  the  property  and  that  the  suit  was  obno- 
xious to  section  42  of  the  Specific  Relief  Act,  and  ought  to 
have  been  dismissed.  There  is  a  finding  by  the  learned  District 
Judge  that  Musammat  Turaban  was  in  possession  in  1903  and 
that  at  the  present  time  her  husband,  who  is  one  of  the  plaintiffs, 
namely,  Akbar  Khan,  is  in  possession  in  her  right.  The  other 
plaintiff  Abdul  Rahman  Khan  does  not  appear  to  have  pos- 
session of  any  portion  of  the  property.  In  view  of  this  finding 
the  plaintiffs  ought  in  our  opinion  to  have  claimed  posses- 
sion. In  consequence  their  suit  was  barred  by  the  express 
provisions  of  section  42  of  the  Act  to  which  we  have  referred. 
The  dismissal  of  their  suit  will  not  affect  the  right  of  these 
plaintiffs,  if  they  are  entitled  to  possession  from  instituting 
and  maintaining  a  suit  for  possession.  Upon  the  finding  of 
the  learned  District  Judge  that  the  plaintiffs  are  not  in  posses- 
sion we  dismiss  the  appeal  with  costs,  including  fees  in  this 
court  on  the  higher  scale.  ^ 

Appeal  dismissed. 
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SHOHRAT  SINGH 

versus 
SONKALA  KUARL* 

Land  Revenue  Act  (III  of  igoi),  section  2f>— Application  for  fixing  the 

rent— Certain  bond  held  as  obtained  by  undue  influence  ^Subsequent 

suit—  Whether  finding  res  judicata. 

The  zemindar  obtained  a  bond  from  a  tenant  in  payment  of  rent  at 
a  certain  rate  for  non -occupancy,  and  ex-proprieury  holding.  The 
tenant  applied  to  the  Revenue  Court,  under  section  36  of^-the  I^and 
Revenue  Act  to  fix  the  rent  of  the  holdings.  The  Assistant  Collector 
held  that  the  bond  was  obtained  by  undue  influence  so  far  as  it  related 
to  the  ex-proprietary  holding  and  fixed  the  rent  of  that  holding.  In 
a  suit  brought  by  the  zemindar  for  arrears  of  rent,  held,  that  the 
finding  of  the  Assistant  Collector  about  the  bond  having  been  obtain- 
ed by  undue  influence  did  not  operate  as  res  judicata  inasmuch  as 
it  was  not  open  to  him  in  an  application  under  section  36  Land 
Revenue  .\ct  to  decide  that  the  agreement  was  void  so  as  to  pre- 
clude the  plaintiff  from  setting  it  up  in  a  suit. 

Second  appeal  against  the  decree  of  F.  D.  Simpson  Esq., 
District  Judge  of  Gorakhpur,  confirming  a  decree  of  Babu 
Brij  Lai,  Assistant  Collector  of  the  first  class  of  Basti. 

Suit  for  arrears  of  rent. 

The  material  facts  appear  from  the  judgment. 

Iswar  Saran  (with  him  Madan  Mohan  Malaviya),  for  the 
appellant. 

Durga  Charan  Banerji,  for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J. — This  appeal  arises  out  of  a  suit  for  the 
rent  of  two  holdings,  one  being  ex-proprietary,  and  the  other 
non-occupancy.  The  suit  was  dismissed  in  thfe  first  court  on 
the  ground  that  a  suit  for  rent  for  two  such  holdings  did  not 
lie.  On  appeal  the  plaintiff  was  allowed  to  withdraw  his  claim, 
as  to  the  rent  of  the  ex-proprietary  holding,  and  to  procee  I 
with  it,  as  to  the  non-occupancy  holding.  The  plaintiff's  case 
is  that  the  defendants  agreed  to  pay  Rs.  10  per  bigha  for  the 
land,  and  that  an  agreement  to  this  effect  was  executed  on 
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the  1st  of  November,  1904.  As  a  matter  of  fact,  a  bond  for 
Rs.  1907  for  rent  at  that  rate  was  executed  by  the  defendants. 
An  application  was  made  by  the  defendants  to  the  Revenue 
Court,  under  section  36  of  the  Land  Revenue  Act,  for  the 
fixing  of  the  rent  payable  for  the  ex-proprietary  holding.  In 
that  proceeding,  the  Assistant  Collector  was  of  opinion  that 
the  agreement  of  the  ist  of  November,  1904,  was  procured  by 
undue  influence,  and  was  therefore  void.  So  far  as  regards 
the  ex-proprietary  holding,  he  set  aside  the  agreement  and 
fixed  the  rent  at  Rs.  3  per  bigha,  but  as  we  gather  from  the 
judgment  of  the  learned  District  Judge  "  refused  to  fix  any 
rent  in  respect  of  the  other  holding,  finding  the  agreement 
good."  The  learned  District  Judge  dismissed  the  plaintiffs' 
claim  on  the  ground  that  the  finding  of  the  Assistant  Collect- 
or that  the  agreement  of  the  ist  of  November,  1904,  was  pro- 
cured by  undue  influence,  and  was  void,  anc  that  there  was  no 
agreement  on  the  part  of  the  defendants  to  pay  any  definite 
rent  operated  as  res  judicata.  We  think  that  the  learned  Dis- 
trict Judge  was  wrong  as  to  this.  Whatever  may  have  been 
the  view  of  the  Assistant  Collector  as  to  the  validity  or  other- 
wise of  the  agreement,  it  was  not  open  to  him  in  an  application 
under  section  36  of  the  Land  Revenue  Act  to  decide  that  the 
agreement  was  void  so  as  to  preclude  the  plaintiff  from  setting 
it  up  in  a  suit.  The  view  which  he  expressed  as  to  the  agree- 
ment does  not  operate  as  res  judicata.  We  therefore  think 
that  the  learned  District  Judge  was  wrong  in  treating  the 
finding  of  the  Assistant  Collector  as  to  the  agreement  as 
binding  upon  him.  He  ought  himself  to  have  heard  the 
evidence  of  the  parties  and  satisfied  himself  as  to  whether  or 
not  there  was  a  binding  agreement  for  the  payment  of  any 
specified  rent  for  the  non-occupancy  holding,  and  in  accordance 
with  his  finding  have  determined  the  suit.  As  he  has  disposed 
of  the  case  upon  a  preliminary  point  we  allow  the  appeal, 
set  aside  the  decree  of  the  court  below,  and  remand  the  case 
under  the  provisions  of  section  562  of  the  Code  of  Civil 
Procedure  to  that  court  with  directions  that  it  be  re-admitted 
on  the  file  of  pending  appeals  and  be  disposed  of  on  the  merits. 
Costs  here  and  hitherto  will  abide  the  event. 
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RAM  JIWAN 

versus 

NAWAL  SINGH  * 

Code  of  Civil  Procedure  {Act  XIV  of  1882),  sections  s^f^  sgi— One  plain- 
tijff  not  Joining  the  reference —  Whether  a  ground  to  set  award  aside — 
Challanged  in  fined  decree— Appeal 

Section  521  of  the  Code  of  Civil  Procedure  does  not  contemplate 
the  setting  aside  of  an  award  on  the  ground  that  all  the  parties 
to  the  suit  were  not  parties  to  the  reference  to  arbitration.  Where 
therefore  one  of  the  defendants,  added  under  section  32,  Code  of 
Civil  Procedure,  and  who  subsequently  withdrew  from  the  suit,  did 
not  join  the  reference  which  was  followed  by  an  award,  held^  that 
the  award  could  not  be  set  aside. 

A  munsif  set  aside  an  award  on  the  ground  that  all  the  parties  to 
the  suit  were  not  parties  to  the  reference  and  tried  and  decreed  the 
suit.  The  defendant  challanged  the  munsif's  order  setting  aside  the 
award  in  an  appeal  against  the  final  decree  and  raised  other  grounds 
as  well.  Held^  that  the  ground  could  be  entertained.  Shconath  v. 
Ram  Din^  I.  L.  R.,  18  All.,  19 ;  Sher  Singh  v.  Diwan  Singh,  1. 1..  R., 
22  All.,  366  ;  George  v.  Vastian^  I.  L.  R.,  22  Mad.,  202  ;  Achutayya 
V.  Thimmayya^  16  Mad.  L.  J.,  228,  referred  to. 

Second  appeal  from  the  decree  of  Louis  Stuart  Esq., 
District  Judge  of  Meerut,  confirming  the  decree  of  B.  Gobind 
Prasad,  Munsif  of  Ghaziabad. 

1  he  plaintiff  brought  a  suit  for  the  partition  of  a  shop  and 
an  enclosure.  Nanak  Chand  was  also  made  a  defendant 
under  section  32,  Civil  Procedure  Code.  Ram  Jiwan  and 
Navval  Singh  referred  the  dispute  to  arbitration  and  the 
arbitrator  dismissed  the  suit.  On  the  objection  of  Nawal 
Singh,  the  Munsif  set  aside  the  award  on  the  ground  that 
Nanak  Chand  was  not  a  party  to  the  reference  to  arbitration, 
and  decreed  the  plaintiff's  claim  on  the  merits.  In  appeal, 
the  defendant  challanged  the  decree  inter  alia  on  the  ground 
that  the  Munsif  was  wrong  in  setting  aside  the  award.  The 
District  Judge  did  not  record  any  finding  on  this  ground 
but  dismissed  the  appeal  on  the  merits. 

Defendant  appealed. 
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Mohan  Lai  Sandal,  for  the  appellant,  contended  that  the 
parties  to  the  appeal  having  referred  the  matter  in  dispute  to 
arbitration,  they  were  bound  by  the  award.  As  Nanak  Chand 
had  no  interest  in  the  dispute  and  subsequently  retired 
from  the  suit,  the  award  ought  to  have  been  confirmed. 

Piiam  Mul  v.  Sadik  Alt,  [1902]  I,  L.  R.,  24  All.,  229. 

Lai  Mohan  Pat  v.  Durga  Kumar  Das,  [1907]  11  C.  W.  N.,  1152. 

Chairman  of  Piirnea  Municipality  v.  Siv  Sanker  Ram,  [1906 J  I.  L.  R., 
33  Cal.,  899. 

Harendra  Krishna  Mukerji,  for  the  respondent  submitted 
that  there  was  no  appeal  from  an  order  under  section  521. 
The  present  appeal  was  mainly  directed  against  the  interlocu- 
tory order  and  could  not  be  entertained. 

Sheo  Nath  Singh  v.  Ram  Din  Singh,  [1896]  I.  L.  R.,  18  .Ml.,  19. 

Sher  Singh  v.  Diwan  Singh,  [1900J  I.  L.  R.,  22  All,  366. 

Nanak  Chand  being  a  party  to  the  suit  was  a  necessaiy 
party  to  the  order  of  reference.  All  the  parties  must  join  to 
make  a  valid  reference.  The  award  which  was  passed  on  an 
invalid  reference  was  no  award,  and  the  Munsif  could  set  it 
aside. 

Mohan  Lai  Sandal,  in   reply  distinguished  the  cases  cite(^ 
by  the  respondent  and  cited  the  following  cases : — 

Uman  Kuari  v.  Gobardhan,  [1908]  5  A.  L.  J.  R.,  447. 

Nanak  Chand  \,  Ram  Narayan,  [1879]  I.  L.  R.,  2  All.,  181. 

George  v.   Vastian  Soury,  [1 899]  I.  L.  R.,  22  Mad.,  202. 

Achutayya  v.  N.  S,    Thimmayya,  [1908]  18  M.  L.  J.,  228. 

The  judgment  of  the  Court  was  delivered  by 

Knox,  J. — The  suit  out  of  which  this  second  appeal  arises 
was  brought  by  one  Nawal  Singh.  It  was  a  suit  for  partition 
of  a  shop  and  enclosure  as  against  the  present  appellant  Ram 
Jiwan.  Later  on  one  Nanak  Chand  was  added  as  a  party  by 
the  court  acting  under  section  32  of  the  Code  of  Civil  Procedure. 
Nanak  Chand  filed  a  written  statement.  After  all,  this  had 
taken  place  on  the  i8th  of  August,  1906  Ram  Jiwan  and  Nawal 
Singh  agreed  to  refer  the  matter  in  dispute  between  them  to 
arbitration.  To  this  reference,  Nanak  Chand  was  no  party. 
He  subsequently  withdrew  from  the  suit.  On  29th  August, 
1906,  an  award  was  submitted  to  the  court  with  this  decision 
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of  the  arbitrator  that  the  plaintiflTs  claim  should  stand  dis- 
misseti.     An  objection  was  filed  on  the  ground    that  Nanak 
Chand  was  no  party  to  the  reference.     The  court  entertained 
this  objection,  set  aside  the  award,  an«l   ordered  that  the  case 
should  proceed  on  the  merits.     Eventually  the  munsif  granted 
a  decree  in  favour  of  the  plaintiff.     The  defendant  appealed  to 
the  Judge,  and  the   Judge  dismissed  the  appeal.      He  now 
comes  here  in  second  appeal.     The  first  plea  in  his  memoran- 
dum of  appeal  is  to  the  effect  that  the  lower  appellate  court 
has  erred  in  not  determining  the  3rd  ground   of  appeal  laid 
before  it,  namely,  that  the  court  of  first  instance  had  in  its 
judgment  held  that  Nanak  Chand  had  no  interest  left  in  the 
suit  and  that  under  such  circumstances  the  lower  court  ought 
to  have  dismissed  the  suit  as  decided  by  the  arbitrator.     \Vc 
do  not  think  it  necessary  to  go  into  this  point.     The  grounds 
for  setting  aside  an  award  are  set  forth  in  section  52 1  Civil  Pro- 
cedure Code,  and  it  is  no  ground  contained  in  that  section  that 
all  the  parties  to  the  suit  were  not  parties  to  the  reference  to 
arbitration.     This  being  so,  the  Munsif  was  wrong  in  setting 
aside   the   award  on  a  ground   not   contained  in  section  521 
Code  of  Civil  Procedure.     It  was  contended  by  the  other  side 
that  an  order  setting  aside  an  award  is  not  open  to  appeal,  and 
that    it  is  too  late   for  the  appellant  now  to  attack  that  order. 
In  support  of  his  contention,  the  learned  vakil  referred     us  to 
the  Full   Bench  ruling  in  Sheonath  Singh  v.  Ratn  Din  Singi 
('),  in  which  it  was  held  that  section  591  of  the  Code  of  Civil 
Procedure  does  not  enable  an  appellant  to  avoid  limitation  by 
coming  up  under  section  591  when  the  only  ground  of  appeal  is 
an  order  made  under  section  562.  Section  591  contemplates  two 
things:  there  being  a  regular  appeal  about  some  thing  else,  and 
in  that   appeal   the   insertion   of  a  ground  of  objection  under 
section  591.     He  also   referred   us  to  SAer  Singh  v.  Diwan- 
Singh  ('),  in    which    it  was   held    that   no'appeal  would  lie 
\\hcre  the  appeal  being   ostensibly  against  the  decree  in  the 
suit,  the  grounds  of  appeal  were  solely  directed    against  an 
interlocutory  oider  passed  in  the  suit.     We   find  however  on 
referring  to  the  memorandum  of  appeal   before  us  that  in  the 
[lescnt  appeal  the   grounds  were   not  solely  directed  j^ainst 
the  order  setting   aside   the   award.     We  consider  that   the 
(2)  [1900]  I.  L.  R.,  22  All,  366.         (I)  [1895]  I.  L.  R.,  18  All  14. 
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third  ground  of  appeal  was  intended  to  read  and  may  fairly 
be  read  as  attacking  the  hearing  of  the  suit  by  the  court 
after  it  had  set  aside  the  award.  This  is  in  harmony  with 
what  was  held  by  the  High  Court  in  Madras  in  George  v. 
Vastian  Saury  (*),  and  in  Achuthayya  v.  N,  5.  Thinunayya. 
(*).  The  result  is  that  this  appeal  is  decreed,  the  decrees  of 
the  courts  below  are  set  aside,  and  the  award  dated  29  August, 
1906,  will  be  made  a  rule  of  court.  The  appellant  with  get 
his  costs  here  and  in  the  courts  below.  Costs  here  will 
include  fees  on  the  higher  scale. 

M.  L.  S.  Appeal  decreed 

(3)  [1899]  1.  L.  K.,  22  Mad,  202. 

(4)  r»9o8J  18  Mad.  L  J.,  228.        S.  C.  I.  L.  R.,  31  Mad.,  345. 


FULL  BENCH. 

KUBRA  JAN 
versus 
RAM    BALI    AND   ANOTHER.* 
Multifariousness — Suit  for  possession  of  property  within  and  outside  juns^ 
diction  of  courts  Compromised— re  It  ef for  property  within  jurisdiction 
—effect  of— cause  of  action— jurisdiction  once  %'ested  in  court — Act  of 
parties— effect  of  on. 

K  filed  at  Bareilly  a  suit  for  possession  of  her  share  in  her  father's 
property  situate  in  Bareilly  and  Bara  Banki,  against  her  brother 
and  his  transferees.  There  were  different  transferees  of  the  pro- 
perties situate  in  the  two  districts.  The  claim  about  Bareilly  pro- 
perty was  compromised.  Netdy  that  there  was  a  single  cause  of 
action  against  the  brother  and  his  transferees,  namely,  the  infringe- 
ment of  the  plaintiff's  right  by  her  brother,  out  of  which  the  claims 
of  the  other  defendants  arose,  and  the  suit  was  not  bad  for  multi- 
fariousness. Indar  Kuar  v.  Gur  Prasad^  I.  L.  R.  11  All,  33  ; 
Ma$har  Alt  v.  Sajjad  Husain^  I.  L.  R.,  24  All.,  358 ;  Parbati 
Kunwar  v,  Mahmud  Fatima^  i.  L.  R.,  29  All.,  267  ;  Ishan  Chander 
V.  Rameswar  Mondol^  I.  L.  R.,  24  Cal,  831  ;  Nando  Kunwa*  v. 
Banomali^  I.  L.  R.  29  Cal,  871  ;  referred  to.  Ram  Raji  v.  Dlup 
Narain^  [1885]  A.  W.  N.,  125  overruled.  Ganeshi  Lai  v.  Khaifatt\ 
Singh^  I.  L.  R.,  16  .Ml,  279,  distinguished. 

When  once  jurisdiction  is  vested  in  a  court,  it  will  not  be  taken 
away  by  any  act  of  parties.  Hence  the  compromise  of  the  suit 
about  Bareilly  property  did  not  take  away  the  jurisdiction  of  the 
Bareilly  court  to  adjudicate  about  Bara  Banki  property.  Khatija 
V.  Ismail^  I.  L.  R.,  12  Mad.,  380  referred  to. 

*  S.  A,  No.  941  of  1907. 
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Second  appeal  against  the  decree  of  E.  O.  E.  Leggatt 
Esq.,  District  Judge  of  Bareilly,  reversing  a  decree  of  Pandit 
Pitambar  Joshi,  Subordinate  Judge. 

Suit  for  possession  of  property. 

The  facts  appear  from  the  judgment  of  Stanley  C.  J. 

Ghulam  Mujtaba,  for  the  app>ellant,  relied  on  the  following 
cases  : — 

Indar  Kuar  v.  Gur  Prasad,  [1888]  I.  L.  R.,  1 1  All.,  33. 
Mazhar  Alt  Khan  v.  Sajjad  Husain  Khan,  [1902]  I.  L.  R.,  24  All., 

358. 

Parbati  Kunwar  \.  Mahmud  Fatima,  [1908]  I.  L.  R.,  29  AIL,  267. 
Khaiijiiv,  Ismail  [1889]   I.  L.  R.,  12  Mad,  380 
Harchandar  v.  Lai  Bahadur,  [1894]  I.  L.  R.,  16  All.,  359. 

Muhammad Ishaq  Khan,  (with  him  Jang  Baluidur  Lai), 
for  the  respondent,  re'ied  on 

Ram  Raji  v.  Dhup  Narain,  [1885]  .A  W.  N.,  125. 
Gams  hi  Lai  v.  Khairati  Singh,  1.  L.  K.,  16  All.,  279. 
/handu  Mai  v.  Pirthi,  [1907]  A.  W.  N.,  53. 
The  following  judgments  were  delivered. 

Stanley,  C.  J. — This  appeal  has  been  laid  before  a  F'ull 
Bench  by  reason  of  a  conflict  in  the  authorities  upon  a  ques- 
tion raised  in  the  appeal.  The  suit  is  one  by  the  daughter 
of  one  Bande  Ali,  to  recover  from  her  brother  Akbar  Husain 
and  a  number  of  other  defendants,  transferees  from  him, 
her  share  in  the  property  of  her  deceased  father.  This  pro- 
perty is  .«5ituate  in  the  district  of  Bareilly  and  also  in  the  dist- 
rict of  Bara  Bank!  in  Oudh.  It  appears  that  Akbar  Husain 
transferred  the  Bareilly  property  to  the  defendants  2  to  8,  and 
the  Bara  Banki  property  to  persons  from  whom  the  defendant 
respondent  Ram  Bali  acquired  it  by  virtue  of  a  decree  for 
pre-emption.  The  suit  in  regard  to  the  Bareilly  property 
was  compromised  with  the  result  that  the  claim  in  respect  of 
that  property  was  abandoned  and  the  suit  proceeded  as  re- 
gards the  Bara  Banki  property  only. 

The  first  court  decreed  the  .suit.  But  upon  appeal,  the 
lower  appellate  court  reversed  the  decree  and  dismis.sed  the 
plaintiffs  suit,  holding  on  the  authority  of  the  case  of  Ram 
Rajiw  Dhup  Narain  (*),  that  the  court  in  Bareilly  had  no 
jurisdiction  to  pass  a  decree  in  the  suit. 
(i;  [1885]  A.  W.  N.   125. 


Digitized  by 


Google 


VOL    V.J 


HIGH  COURT 


649 


From  that  decree  the  present  appeal  has  been  preferred. 
The  questions  in  the  case  are  whether  the  suit  is  bad  for 
multifariousness,  and  whether  the  Subordinate  Judge  of 
Bareilly  was  justified  in  entertaining  it  after  the  compromise 
of  the  claim  in  respect  of  the  Bareilly  property. 

There  appears  to  be  no  doubt  that  under  section  19  of  the 
Code  of  Civil  Procedure,  the  plaintiff  was  justified  in  institut- 
ing the  suit  in  the  Bareilly  court,  unless  it  be  that  the  claim 
was  defective  for  multifariousness.  We  have  therefore  first  to 
consider  whether  or  not  the  suit  of  the  plaintiff  was  bad  for 
this  reason. 

The  claim  of  the  plaintiff  was  to  recover  from  her  brother 
her  co-heir  and  transferees  from  him  her  share  of  the  proper- 
ty of  her  father.  The  cause  of  action  as  it  appears  to  me 
was  the  withholding  of  possession  of  her  share  and  it  accrued 
to  her  when  such  possession  was  withheld.  Her  brother 
appropriated  the  share  of  the  property  which  belonged  to  her 
and  any  title  which  his  transferees  possess  is  Herived  from  him 
alone.  There  were  not  two  causes  of  action  one  against  her 
brother,  and  the  other  against  the  transferees  of  her  brother 
but  a  single  cause  of  action,  namely,  the  infringement  of 
the  plaintifl*s  right  by  her  brother  out  of  which  the  claim 
of  the  other  defendants  arose.  This  view  is  supported  by 
several  authorities  and  amongst  others  that  of  Indar  Kuar  v. 
Gur  Prasad  {^),  In  that  case,  the  plaintiff  claimed  the  pro- 
perty in  dispute  by  right  of  inheritance  from  his  deceased 
mother,  and  impleaded  in  the  suit  several  defendants,  some  of 
whom  derived  their  title  as  morti^agees  from  one  of  the  defend- 
ants. It  was  held  that  inasmuch  as  the  title  of  the  defendant 
mortgagee  was  derived  from  defendant  No  I,  his  mortgagor, 
and  stoo  1  or  fell  with  the  failure  or  success  of  the  plaintiff's 
claim  against  the  latter,  there  were  not  two  causes  of  action 
but  one,  namely,  the  infringement  of  the  plaintiffs  right  by 
the  defendant  No  I,  and  that  the  suit  was  not  bad  for  mis- 
joinder of  causes  of  action.  In  the  ceiSQ  o{  Masahar  AH 
Khan  v.  Sajjad  Hnsain  Khan  (^),  Mazahar  Ali  Khan  came 
into  court  claiming  a  portion  of  the  inheritance  of  a  deceased 
-  Mahomedari  on  the  allegation  that  he  had  by  two  separate 
(2)  [1888]  I.  L.  R.,  II  All.,  II.        .3)  [1902]  I.  L.  R.,  24  All..  358. 
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sale  deeds,  of  two  different  dates,  purchased  the  property  from 
two  of  the  heirs  of  the  leceased,  and  that  the  property  was 
withheld  from  him  by  another  heir  of  the  deceased,  who  was 
in  possession  of  some  of  it,  and  by  certain  transferees  of 
other  portions  from  the  said  heir.  Both  the  remaining  heir 
and  the  transferees  from  him  were  made  defendants.  It  was 
held  by  my  brothers  Banerji  and  AlKMAN  that  there  was  no 
mi  Joinder  of  parties  or  causes  of  action  in  such  a  suit 
A  similar  question  was  consi  lered  by  another  Bench  of  this 
Court  of  which  I  was  a  member,  in  the  case  of  Parbaii 
Kunwar  v.  Mahmud  Fatima  (*).  In  that  case,  the  plaintiffs 
sued  as  heirs  of  their  father  to  recover  various  portions  of 
their  father's  estate  from  the  hands  of  different  alienees. 
It  was  hel  i  that  the  fact  thit  the  defendants  set  u^>  different 
titles  to  the  various  portions  held  by  them  would  not  render 
the  suit  bad  for  multifariousness.  The  plaintiffs  had  one 
cause  of  action,  namely,  the  right  on  the  death  of  their  father 
to  obtain  possession  of  their  shares  of  his  property.  In  com  • 
ing  to  that  conclusion  we  had  the  support  of  the  rulings 
to  which  I  have  alluded,  an  1  also  of  two  decisions  of  the 
Calcutta  High  Court,  passajjes  one  of  which  were  quoted  in 
the  judgment.  These  cases  are  Ishin  Chinder  Hizra  v. 
Rameswar  Mondol  {^),  dind  Nando  Kunwar  Nasker  w.  Banc- 
mali  Gayan  {^),  In  the  first  of. these  two  cases,  it  was  held  by 
O'  KiNEALV  and  HiLL,  JJ.,  that  in  a  suit  lor  ejectment 
against  several  (  efendants  who  set  up  various  titles  to  differ- 
ent parts  of  the  land  claimed,  there  was  only  one  cause  of 
action,  not  several  distinct  and  separate  causes  of  action.  In  the 
other  case  the  defence  that  the  suit  was  bad  for  multifariousness 
was  set  up,  the  allegation  of  the  defendants  being  that  they 
were  severally  in  possession  of  different  and  distinct  portions  of 
the  land  in  dispute  under  different  demises  made  by  the  first 
defendant,  and  that  there  was  no  community  of  interest.  1 
quote  portion  of  the  Judgment  in  the  other  case  which  appears 
to  me  to  be  apposite.  In  delivering  their  judgment,  HiLL,  and 
Brett,  J  J.,  observed  :  "  The  cause  of  action  of  a  plaintiff"suing 
in  ejectment  connot,  so  far  as  we  can  perceive,  be  affected  by  the 
title  under  which  the  defendant  professes  to  hold  possession. 

(4)  [1908]  I.  L.  R.,  29  All.,  267. 
)5)  ['897]  I.  L.  R ,  24  Cal.,  831.       (6)  [1902]  I.  L.  R.,  29  CaL,  871  at  88a 
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It  matters  not  to  the  plaintiff  how  the  defendant  may  explain 
the  fact  that  he  is  in  possession  or  seek  to  defend  his  posses- 
sion. What  concerns  the  plaintiff  is  that  another  is  wrong- 
fully in  possession  of  what  belongs  to  him,  and  that  fact  gives 
him  his  cause  of  action.  If  this  is  so,  where  there  is  but  one 
person  in  possession,  can  there  be  a  difference  when  the  land 
is  in  the  possession  of  more  than  one?  We  think  not  It 
appears  to  us  so  far  as  the  plaintiff's  cause  of  action  is  con- 
cerned, that  it  is  a  matter  of  indifference  to  him  upon  what 
grounds  the  different  persons  in  possession  may  seek  to  justi- 
fy the  wrongful  detention  of  what  is  his.  What  he  is  entitled 
to  claim  is  the  recovery  of  possession  of  his  land  as  a  whole 
and  not  in  fragments,  and  we  think  that  all  persons,  who 
oppose  him  in  the  enforcement  of  that  right,  are  concerned 
in  his  cause  of  action  and  ought  accordingly  to  be  made 
parties  to  a  suit  in  which  he  seeks  to  give  effect  to  it."  1  agree 
in  these  observations,  and  they  seem  to  me  to  be  applicable 
to  the  case  before  us.  The  plaintiff  is  claiming  her  share  of 
her  father's  property.  She  finds  her  brother  and  transferees 
from  her  brother  in  possession.  She  is  not  under  such  cir- 
cumstances obliged  to  bring  independant  actions  against  her 
brother,  and  each  of  the  transferees  but  claiming,  as  she  does, 
title  from  her  father  and  having  as  I  think  only  one  cause  of 
action  she  may  properly  implead  al!  the  parties  in  posses- 
sion as  defendants  in  one  suit. 

We  have  been  pressed  very  much  with  the  decision  of  a 
Bench  of  this  High  Court  in  the  case  of  Ram  Raji  v.  Dhup 
Narain  (^).  In  that  case  under  circumstances  very  similar 
to  those  in  the  case  before  us  Petheram^  C.  J.,  and  Brodhurst,  J., 
held  that  a  similar  suit  was  not  maintainable.  In  that  case, 
the  property  which  was  claimed  was  situate  in  the  Gorakhpur 
district  and  also  in  Oudh.  During  the  pendency  of  the  suit, 
there  was  a  compromise  in  respect  of  the  Gorakhpur  property, 
and  in  consequence  of  this  the  learned  District  Judge  re- 
versing the  decision  of  the  Subordinate  Judge,  held  that  the 
Subordinate  Judge  had  acted  without  jurisdiction  in  deciding 
the  question  between  the  parties  in  regard  to  the  property 
situate  in  Oudh,  on  the  ground  that  it  was  an  undeniable 
misjoinder  of  causes  of  action  which  gave  the  Subordinate 

(7)[i88sjA.W.N.,  125. 
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Judge  apparent  jurisdiction  under  section  19  of  the  Code  of  Civil 
Procedure,  but  that  in  point  of  fact  he  was  not  competent  to 
entertain  that  part  of  the  claim  which  related  to  the  property 
situate  in  Oudh.  The  learned  Judges  upheld  the  decision  of 
the  District  Judge  upon  the  ground  stated  in  the  judgment. 
Petheram,  C.  J.,  in  the  course  of  his  judgment  says  "The 
learned  Judge  was  of  opinion  that  the  court  had  no  jurisdiction 
to  decide  the  suit,  and  I  think  that  he  was  right.  When  a  suit 
is  brought  against  A  in  respect  of  property  situate  in  one 
district,  and  against  B  in  respect  of  property  situate  in  another 
district,  I  do  not  think  that  the  fact  that  there  is  a  common 
root  to  the  plaintiff's  claim  makes  a  single  cause  of  action 
upon  which  he  is  entitled  to  bring  a  single  suit.  I  think 
therefore  that  the  claim,  in  respect  of  the  property  in  Oudh, 
was  properly  the  subject  of  a  separate  suit,  and  that  therefore 
the  provisions  of  section  16  must  be  applied,  which  says  that 
suits  are  to  be  instituted  in  the  court  within  the  local 
limits  of  whose  jurisdiction  the  property  is  situate".  The 
learned  Judges  decided  that  case  therefore  on  the  ground  that 
the  plaintiff*  had  not  one  cause  of  action  only  but  several 
causes  of  action,  in  respect  of  the  property  in  the  two  dis- 
tricts. I  am,  with  all  respect,  unable  to  agree  with  them  as  to 
this.  I  think  that  the  cases  to  which  I  have  referred  were 
rightly  decided,  and  they  conclusively  show  that  there  was 
only  one  cause  of  action,  and  that  cause  of  action  was  the 
infringement  of  the  plaintiff's  title.  1  am  unable  therefore 
to  agree  in  this  decision. 

Mr.  Ishaq  Khan,  on  behalf  of  the  respondents,  also  relied 
upon  the  case  of  Ganeshi  Lai  v.  K hat  rati  Singh  (*)  as 
supporting  his  contention.  That  was  a  suit  in  which  the 
plaintiff  claimed  to  be  entitled  on  the  death  of  a  Hindu 
widow  to  the  possession  of  certain  immoveable  property,  and 
brought  a  suit  against  three  sets  of  defendants,  being  per- 
sons to  whom  the  widow  in  her  life-time  had  by  separate 
alienations  transferred  separate  portions  of  the  property 
claimed.  It  was  held  that  the  suit  was  bad  for  multifariousness. 
It  will  be  at  once  noticed  that  this  was  a  suit  not  against 
one  of  the  heirs  of  a  deceased  person,  and  the  transferees  from 
(I)  [1894]  I.  L.  R.,  16  All.  279. 
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such  heir  but  against  three  sets  of  transferees  from  a  Hindu 
widow.  In  such  a  case,  the  transferees  of  some  of  them  may 
have  acquired  a  good  title  from  their  transferor,  for  instance, 
in  the  case  of  a  sale  to  meet  a  legal  necessity,  whilst  to  others 
of  the  transferees  no  such  defence  might  be  open.  The  facts 
are  not  identical  with  the  facts  in  the  case  before  us,  though  I 
think  the  judgment  of  the  learned  Judges  does  lend  some  sup- 
port to  the  argument  which  has  been  laid  before  us. 

Again  it  is  said  that  after  the  compromise  in  respect  of 
the  Bareilly  property,  the  court  ceased  to  have  any  jurisdiction 
to  deal  with  the  plaintiffs  claim,  that  is  that  though  the  Bare- 
illy  court  had  juris Jiction,  when  the  plaint  was  filed,  to  deal 
with  the  suit,  it  ceased  to  have  jurisdiction  when  portion  of 
the  property  claimed  was  withdrawn  from  the  litigation.  It 
seems  to  me  that  once  jurisdiction  is  vested  in  a  court,  in  the 
absence  of  a  provision  of  law  to  the  contrar\%  that  jurisdiction 
will  not  be  taken  away  by  any.  act  of  the  parties.  There  is 
no  allegation  here  that  the  plaint  was  filed  in  the  Bareilly 
court  with  any  intention  to  defeat  the  provisions  of  the  Code 
of  Civil  Procedure,  as  regards  the  venue  of  suits  for  recovery 
of  immoveable  property.  If  any  fraud  of  that  kind  had  been 
alleged  and  proved,  other  considerations  would  arise.  But  in 
this  case  as  I  have  said  no  such  suggestion  has  been  made. 

The  learned  counsel  for  the  respondents  has  not  been  able 
to  point  out  to  us  any   provision  of  law  whereby  jurisdiction 
once  vested  is  taken  away  in  a  case  of  this  kind,  and  L  am  un- 
able  to  yield  to  the  contention  which  has  been  raised  by  him. 
I  am  supported  in  this  view  by  the  ruling  of  a  Bench  of  the 
Madras  High  Court  in  the  case  of  Khatijav.  /smat/(^),MlJTT{j' 
SAMI  Ayvar  and  Parker  J  J.,  in  their  judgment  in  that  case 
observed  "  It  is  not  denied  that  the  Subordinate  Judge  had 
jurisdiction  over  the  suit  when  it  was  filed.     As  originally 
framed,  it  embodied  a   claim  to  a  share  of  imiroveable  pro- 
perty situated  partly  in   Mangalore  and    partly  in  Bhatkal. 
The  subsequent  withdrawal  of  the  claim,  in  regard  to  the  pro- 
perty at  Mangalore  on  the  ground  that  there  was  acompromise 
entered  into  with  the  defendants  who  had  it  in  their  posses- 
sion,  could   not,   in  the   absence  of  a  positive  rule   of  law, 
operate  to  take  away  the  jurisdiction  which  had  once  vested, 
v'2)  [1880]  I.  L  R..  12  Mad,  3S0. 
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unless  the  compromise  was  shown  to  have  been  otherwise  than 
bona  fide,  and  a  mere  contrivance  to  defeat  or  a  fraud  upon  the 
policy  of  the  rule  of  procedure  as  to  local  jurisdiction". 

For  these  reasons  I  would  allow  the  appeal,  set  aside  the 
decree  of  the  lower  appellate  court,  and  remand  the  appeal  to 
that  court  for  determination  on  the  merits. 

Banerji,  J. — I  am  entirely  of  the  same  opinion.  The 
decision  of  this  Court  in  Ram  Raji  v.  Dhup  Narain  (*)  no 
doubt  supports  the  view  of  the  learned  Judge  but  with  great 
respect  to  the  learned  Judges  of  this  Court  who  decided  that 
case  I  am  unable  to  agree  with  them.  That  decision  is  based 
on  the  consideration  that  the  suit  offended  against  the  provi- 
sions of  section  16  of  the  Code  of  Civil  Procedure.  The  learned 
Judges  were  of  opinion  that  a  single  suit  could  not  be  brought 
against  the  different  transferees  of  the  property,  and  that  there 
was  a  misjoinder  of  causes  of  action.  For  the  reasons,  stated 
by  the  learned  Chief  Justice,  I  am  unable  to  hold  that  there 
were  different  causes  of  action  which  have  been  joined  together 
in  the  same  suit.  The  plaintiffs  cause  of  action  was  the 
infringement  of  her  title  by  a  single  person,  and  as  the  title 
of  the  other  defendants  were  derived  from  the  person  who 
infringed  the  plaintiffs  title,  there  was  a  single  cause  of  action 
against  the  different  defendants.  This  view  has  been  held 
in  the  numerous  cases  to  which  the  learned  Chief  Justice 
has  referred,  and  it  is  unnecessary  for  me  to  cite  them  again. 
The  plaintiff  was  therefore  competent  to  maintain  a  single 
suit  both  against  the  transferor  and  his  transferees.  Under 
section  19  of  the  Code  of  Civil  Procedure,  the  court  in  which 
a  part  of  the  property  was  situate  had  jurisdiction  to  entertain 
the  suit.  The  court  at  Bareilly  in  this  case  had  therefore 
jurisdiction  over  the  suit,  and  rightly  entertained  it  when  it 
was  instituted.  The  fact  that  a  portion  of  the  claim  was 
withdrawn  could  not  in  the  absence  of  fraud  oust  a  Court  of 
its  jurisdiction.  If  the  withdrawal  was  the  result  of  an  inten- 
tion to  defeat  the  provisions  of  the  law,  and  to  confer  jurisdic- 
tion on  a  court  which  would  otherwise  have  no  jurisdiction, 
that  would  be  a  different  matter.  But  as  in  the  present  case, 
there  is  no  suggestion  of  fraud,  the  mere  fact  of  a  portion  of 
(0    [iSSsJA.  W.  N.   125. 
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the  claim  being  abandoned  by  a  compromise  could  not  in 
the  absence  of  any  statutory  pft)vision  divest  the  court  of 
the  jurisdiction  which  was  vested  in  it  by  law.  I  am  not  aware 
of  any  such  provision,  and  the  learned  counsel  has  referred 
us  to  none.  For  these  reasons,  I  concur  in  the  order  pro- 
posed by  the  learned  Chief  Justice. 

Gkiffin,  J. — I  concur  with  the  learned  Chief  Justice  in 
the  order  proposed  by  him. 

By  the  Court.— The  order  of  the  Court  is  that  the 
appeal  be  allowed,  the  decree  of  the  learned  District  Judge 
be  set  aside,  and  the  appeal  be  remanded  to  him  under  section 
562  Civil  Procedure  Code,  with  directions  that  it  be  reinstated 
in  the  file  of  pending  appeals  in  its  original  number,  and  be 
disposed  of  on  the  merits,  regard  being  had  to  the  observa- 
tions, which  have  been  made  by  us  in  our  judgments.  We 
direct  that  the  costs  of  this  appeal  and  the  costs  heretofore 
incurred  do  abide  the  event.  The  costs  in  this  Court  will 
include  fees  on  the  higher  scale. 

Appeal  decreed. 
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NARAIN   SARAN  SINGH 

versus 

SIDH  NARAIN  SINGH  and  another.* 

Pre-emption — Wajib-ul-arz— 5a/^  on  *  same  price  as  paid  by  stranger"^ — No 
right  inter  se  among  dijfferent  classes  of  pre-emptors. 
Where  a  wajib-ul-arz  recognised  a  right  of  pre-emption  *  on  the 
same  price  as  paid  by  a  stanger '  {Shakhs ghair\  though  it  mentioned 
different  categories  of  pre-emptors,  and  gave  some  of  them  a  pre- 
ferential right  over  others,  held^  that  the  right  to  pre-empt  arose  only 
in  the  case  of  a  sale  to  a  stranger.  Khatun  Ribi  v.  Sayida  Bibi, 
1.  L.  R.,  27  AIL,  456,  referred  to. 

Second  appeal  against  the  decree  of  C.  Rustomji  Esq., 
District  Judge  of  Allahabad,  confirming  a  decree  of  Babu 
Prag  Das,  Subordinate  Judge  of  Allahabad. 

Suit  for  pre-emption  on  the  basis  of  village  custom. 
*S.  A.  No  900  of  1907, 
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There  were  17  wajib-ul-arzes  to  be  construed.  The  entries 
relating  to  pre-emption  wefe  couched  in  language  more  or 
less  similar.  The  following  two  extracts  may  be  taken  as  fair 
samples  : — 

Village  Chandpur\  "  If  a  person  desires  to  seU  or  mort- 
gage his  property  in  whole  or  in  part,  then  upK>n  the  same 
price  for  which  a  stranger  purchases  the  right  shall  be  first  of 
the  co-sharer  who  is  a  near  relation,  if  he  does  not  take,  then 
of  the  co-shares  in  the  patli,  and  in  the  event  of  the  latter 
not  purchasing,  the  right  of  the  co-sharer  in  the  mahal  shall 
prevail  over  a  stranger."  (Jo  koi  shakhs  haqtatjus  ya  kul  apm 
bat  ya  rehn  karna  chahe  to  jis  qimat  par  ghair  shakhs  kkarU 
kare  awal  istehqaq  sharikdar  karabat  karib  agar  ivoh  na  U  to 
s/iartk  patti  wa  dar  surat  na  kharid  kame  uske,  shakhs ghaxr 
par  haq  sharik  mahal  ka  mukaddam  hat,) 

Village  Sarat  Dadan  ;  "  If  any  zamindar  wishes  to  sell  or 
mortgage  his  property  in  whole  or  in  part,  then  upon  the 
same  price  which  a  stranger  pays,  the Vight  to  purchase  is  of 
the  co-sharer  who  bears  a  near  relation,  in  the  event  of  hb 
refusal,  of  the  co-sharer  in  the  pattiy  and  in  case  he  does  not 
take,  the  cosharer  patti  dar  in  the  mahal,  shall  be  deemed 
to  be  superior." 

The  plaintiff  pre-emptor  was  a  nephew  of  the  vendor(Hindu; 
and  owned  shares  in  the  same  pattis  with  him.  The  vendee 
was  a  Mahomedan  and  held  no  shares  in  the  pattis  sold,  but 
he  was  a  co-sharer  in  the  several  mahals.  The  Courts  below 
held  that  the  vendee  was  not  *  a  stranger'  within  the  meaning 
of  the  several  wajib-ul-arzes,  and  the  plaintiff  had  no  cause  of 
action. 

Plaintiff  appealed. 

5.  C.  Benerji,  for  the  appellant,  distinguished 
Khatun  Bibiv,  Savida  Bibiy  [1905]  I.  L.  R.,  2.  AIL,  457 

and  relied  upon 
Ram  Lai  v.  (\iadar,  [1907]  4  A.  L.  J.  R.,  352. 

Ghulnm  Mujtaba,  for  the  respondents,  was  not  heard. 

The  judgment  of  the  Court  was  delivered  by 

Banerji,  J. — This  appeal  arises  out  of  a  suit  for  pre-emp- 
tion brought  in  respect  of  a  sale  of  shares  in  18  villages.  As 
regards  one  village  Yusufpur,  the  plaintiff  adduced  no  evidence 
of  the  custom  on  which   he  based   his  claim  :    The  claim  in 


Digitized  by 


Google 


VOL.   v.] 


HIGH  COURT. 


657 


respect  of  that  village  has  therefore  been  rightly  dismissed. 
As  regards  the  other  villages  the  plaintiff  relies  on  the  wajib-ul- 
arzes  of  those  villages  which  are  more  or  less  in  the  same 
terms.  The  courts  below  have  held  that  the  custom  as  record- 
ed in  those  wajib-ul-arzes  is  a  custom  of  pre-emption  which 
arises  only  upon  a  sale  to  a  stranger.  In  the  present  instance, 
the  vendee  is  a  co-sharer  in  the  village,  though  not  in  the  same 
patti.  The  question  is  whether  the  courts  below  have  placed 
a  right  construction  on  the  wajib-ul-arzes.  After  considering 
the  terms  of  these  documents,  we  are  of  opinion  that  the  con- 
clusion at  which  the  learned  Judge  has  arrived  is  correct.  The 
Tvajib'Ul-arzes  begin  by  saying  that  for  such  price  as  a  stranger 
may  pay,  the  persons  named  in  the  document  may  in  their 
order  claim  pre-emption.  In  some  of  these  documents,  it  is 
stated  at  the  end  that  the  right  of  the  pre-emptors  would 
prevail  as  against  a  stranger.  The  use  of  the  word  "stranger" 
indicates  that  it  was  intended  that  the  right  of  pre-emption 
would  arise  only  in  the  case  of  a  sale  to  a  stranger.  This  case 
is  similar  to  that  of  Khatun  Bibi  v.  Sayida  Btbi  ('),  on  which 
the  courts  below  have  relied.  We  accordingly  dismiss  the 
appeal  with  costs,  including  fees  on  the  higher  scale. 

Decree  confirmed, 

(i)    [1905]!.  L.  R.,  27  All.,  457. 
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PACHKAURI  RAM  and  others 
versus 
XAND    RAI  AND  ANOTHER.* 
Coife  0/ Civil  Procedure  (Act  XIV  0/1882),  sections  joS.  320,  second  n- 
fere  nee — Power  of  court — Remission  of  award, 
A  reference  was  made  to  arbitration.     The   arbitrator  examine 
the  witnesses  and  made  an   award  after   the  death  of  one  0^  th 
parties  and  without  bringing  upon  the  record  the  name  of  his  kgi 
representatives.     The  Munsif  "  set  aside  the   a^ard  and  sent  bad 
the  case  to  the    arbitrators   for  decision "   the   legal  represenunie 
of  the  deceased  party  agreeing  to  the  submission,    held^  thai  iIk 
Munsif  had  no  power  to  refer  the  case  to  a   second  arbitration  as 
after  setting  aside  the  first  award,  the  power  of  the  Munsif  to  refe 
was  exhausted.     Held  further  that  the  Munsif  could   not  remit  tk 
award  under  section  520  as  no  objection  to  its  legality  was  appartc: 
on  the  face  of  it     Nanak  Chand\.  Ram  Nafotn,  I.  L.  R-i  2  .AL 
181  ;  Perumalla   Satyanarayana  v.    Perumalla   Venkata,  I.  L  R- 
27  Mad.,  112,  referred  to. 

First  appeal  from  an  order  of  the  Subordinate  Judge 
of  Ghazipur,  reversing  a  decree  of  the  Munsif 

Suit  for  possession. 

The  matter  in  dispute  was  referred  to  arbitration.  One 
of  the  parties  died  before  witnesses  were  examined  but  no 
steps  were  taken  to  substitute  his  representatives  for  him 
The  arbitrator  submitted  an  award  which  the  Munsif  ^ 
aside,  and  remitted  the  case  for  decision  with  the  consent 
of  the  representative  of  the  deceased  party.  The  arbitrator 
submitted  a  fresh  award.  The  Munsif  passed  a  decree  m 
accordance  with  it.  The  Subordinate  Judge  set  aside  the 
decree  and  returned  the  case  for  trial  on  the  merits. 

Plaintiffs  appealed. 

M,  Z.  Agarwala,  for  the  appellants. 

Beni  Maaho  Ghosc,  for  the  respondents. 

The  following  judgments  were  delivered. 

Karamat  Husein,  J. — The  suit  out  of  which  this  appeal 
has  arisen  .was  brought  for  recovery  of  possession  of  a  ptof  ^ 
*  V,  A.  F.  O.  No.  113  of  1907. 
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land.  The  suit  was  referred  to  arbitration  on  the  4th  of  March, 
1907.  The  arbitrators  submitted  their  award  on  the  2nd  of 
April,  1907.  On  the  i  ith  of  April,  1907,  objections  were  filed 
by  the  defendant.  One  of  the  objections  was  that  one  of  the 
plaintiffs  had  died  and  that  his  heirs  had  not  been  brought  on 
the  record.  The  learned  Munsif  on  the  20th  of  April,  1907, 
set  aside  the  award  and  sent  back  the  case  to  the  arbitrators 
for  decision,  giving  them  time  up  to  the  4th  of  May,  1907.  He 
said  : — "  The  arbitrators  have  submitted  their  award.  It  is 
objected  to  on  the  ground,  inter  alia,  that  one  of  the  plaintiffs 
had  died  during  the  arbitration  and  before  the  award,  hence 
the  award  is  illegal.  I  am  of  opinion  that  this  contention 
must  prevail.  The  plaintiff  Gopi  Chand  died  two  weeks  before 
the  I2th  of  April,  1907.  The  arbitrators  not  only  delivered 
and  made  the  award  on  the  2nd  of  April,  1907,  but  they 
examined  witnesses  on  the  1st  of  April,  1907,  /.^.,  after  the 
death  of  one  of  the  plaintiffs.  Of  this  fact  (/>.,  the  death  of 
one  of  the  plaintiffs)  the  other  plaintiffs,  the  defendants,  and 
possibly  the  arbitrators,  could  not  have  been  ignorant.  Hence 
the  award  is  defective,  as  the  representatives  of  the  deceased 
plaintiff  had  not  been  brought  on  the  record  before  the  case 
was  heard  and  award  made  by  the  arbitrators.  Under  these 
cricumstances,  the  ruling  in  Clietan  Charan  v.  Balbhadra 
{})  would  not  apply.  The  award  must  therefore  be  set  aside. 
As  the  representative  of  the  deceased  plaintiff  has  been 
brought  upon  the  record,  and  he  agrees  to  the  submission,  it 
is  ordered  that  the  award  of  the  2nd  of  April,  1907,  be 
set  aside,  and  the  case  be  sent  back  to  the  arbitrators  for 
decision.  The  arbitrators  are  given  time  up  to  the  4th  of  May, 
1907,  to  make  their  award." 

The  arbitrators  made  a  fresh  award  and  the  learned  Munsif 
passed  a  decree  in  accordance  with  that  award.  The  defend- 
ants appealed  and  the  learned  Subordinate  Judge  sent  the 
case  back  under  section  562  of  the  Code  of  Civil  Procedure. 
The  plaintiffs  have  preferred  an  appeal  from  that  order. 

It  is    contended  on  their  behalf  that  the  court  of  first 
instance  was  competent  to  refer  the  case  again  to  the  arbitra- 
tors ;  that  its  action   amounted    to  a  remission   under  section 
(0  l»899j  1.  L.  R.,  21  All.,  314, 
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520  (c)  of  the  Code  of  Civil  Procedure,  and  that  no  appeal  lay 
to  the  lower  appellate  court. 

There    is   no   force   in   these   contentions.     The   learned 
Munsif  in  express  terms   set   aside   the  award  of  the  2nd  of 
April,   1907,  as   his   order  of  the  20th  of  April,  1907,  and  his 
judgment  of  the   isth  of  May,   1907,  show,   and  I  can    not 
construe  his  order  of  the  2nd   of  April,  1907,  to  mean  that  he 
remitted  the  award    under   section  520  (^r).     No  objection  to 
the  legality  of  the  award  was  apparent  on  the  face  of  it.     The 
learned   Munsif  could  not,   therefore,  remit  it   under  section 
520  (^).     Se^  Nanak  Chand  V.  Ram  Narain  (}),     His  finding 
that  the  arbitrators  examined  the   witnesses  after  the  death 
of  one  of  the  plaintiffs,  and  his   remarks   that  the  ruling  in 
I.  L.  R.,  21    All.,  314,  does  not  apply,  clearly  show  that  he, 
acting  under  section   521  (tf),  set  aside  the  award  of  the  2nd 
of  April,  1907,  and  it  is  too  late  to  discuss  now  that  he,  in  the 
absence  of  an  express  finding  that  the  arbitrators  had  know- 
ledge of  the  death  of  Gopi  Chand,  was  not  justified  in  setting 
the  award  aside.     He  did  set  it   aside,  and  both  the  parties 
submitted  to  that  order,  and  they  cannot  attack  that  order  at 
this  stage  of  their  litigation.     It  is,   however,  argued  that  the 
award  of  the  2nd  of  April,  1907,  in  consequence  of  recording 
evidence  after  the  death  of  one  of  the  plaintiffs  was  waste  paper, 
that  the  Munsif  ignoring  it  could,  on  the   basis  of  a  subsisting 
agreement  to  refer  to  arbitration,  Perumalla  Satya  Narayana 
v.  Perumalla    Venkata  (')   refer  it  to  arbitration  again.  No 
section  of  the  Code  of  Civil   Procedure  is  quoted  in  support 
of  this  argument,  and  the   help  of  the  inherent  powers  of  a 
Court  of  Justice  is  invoked  to  legalize  the  action  of  the  Court. 
This  argument  is  of  no  use.     Because  after  setting  aside  the 
first  award,  the   power  of  the   learned  Munsif  to  refer  the 
matters  in   disqute  was  exhausted. 

When  a  matter  in  difference  has  once  been  referred  to 
arbitration,  the  court  by  section  508  is  precluded  from  dealing 
with  it,  save  in  accordance  with  the  provisions  of  succeeding 
sections,  and  none  of  them  confers  upon  that  court  a  power 
to  refer  the  matters  in  difference  again  to  arbitration.  The 
inherent  powers  of  a  court  of  Justice  in  opposition  to  the 
(0  [1879]  1.  L,  R.,  2  All.,  181.    (2)  [1903]  I.  L.  R.,  27  Mad,  112. 
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express  provisions  of  section  508  of  the  Code  of  Civil  Proce- 
dure are  o^rfko  avail. 

r 

For  the  above  reasons  I  would  hold  that  the  order  of  the 
lower  appellate  court  is  right,  and  would  dismiss  the  appeal 
with  costs. 

Griffin,  J. — The  question  is  noi  to  my*  mind  free  from 
doubt,  but  I  am  not  prepared  to  differ  from  the  conclusion 
arrived  at  by  my  learned  colleague.  I  concur  in  the  proposed 
order. 

By  the  Court.— The  order  of  the  Court  is  that  the 
appeal  be  dismissed  with  costs.  . 

Appeal  dismissed. 
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THE  BANK  OF  BOMBAY  and  another 

versus 

SULEMAN  SOMJI  and  others. 

Equitable  mortgage— -yf or igagor  executor— Legatee  having  a  charge^  not 
bound— delay  in  setting  up  claim. 

In  a  suit  to  establish  the  priority  of  a  charge  in  respect,  of  an  un- 
paid legacy  over  property  of  which  an  equitable  mortgage  was  made, 
the  mortgagors  being  residuary  legatees  as  well  as  executors,  and 
the  mortgagees  not  being  shown  to  have  made  any  investigation  of 
the  title,  held^  that  the  claim  must  prevail  over  the  mortgage. 

A  mortgage  by  an  executor  who  is  also  residuary  legatee  to 
secure  his  private  debt  may  be  set  aside  even  at  the  suit  of  a  pecu- 
niary legatee,  for  the  nature  of  the  claims  of  legatees,  they  taking 
under  the  will,  may  be  ascertained.  But  as  to  creditors  it  is  differ- 
ent If  a  reasonable  time  has  elapsed  since  the  death  of  the  testat- 
or, and  then  the  executor  deals  with  the  residue  as  his  own,  the 
purchaser  may,  in  the  absence  of  notice  to  the  contrary,  assume 
that  the  debts  have  been  paid,  or  that  there  are  other  assets  for 
payment  of  the  debts,  if  any  ;  therefore  the  mortgagee  would  be  safe 
as  against  creditors. 

Graham  v.  Drummond,  L.  R.,  [1896]  i  Ch.,  968, 974,  distinguished. 

///  re  Queale's  Estate,  17  L.  R.,  (Ir.\  361,  referred  la 
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Where  the  mortgage  was  executed  long  after  the  time  when  by  the 
terms  of  the  will  the  legacy  was  to  be  made  up  and  paid,  but  the 
legacy  had  remained  unsatisfied,  lapse  of  time  was,  no  doubt,  a  cir- 
cumstance to  be  considered  as  implying  the  consent  of  the  legatee 
to  the  executor's  act,  but  the  minority  of  two  of  the  legatees  at  the 
time  of  the  mortgage  and  the  continued  possession  of  the  mortgagors 
rendered  that  principle  inapplicable. 

Appeal  from  the  judgment  of  Sir  Lawrence  Jenkins,  C  J., 
and  Batty,  J,  of  the  High  Court  of  Judicature  at  Bombay. 

The  material  facts  appear  from  the  judgment. 

Sir  R.  Finlay,  K.  C,  Levett,  K.  C,  and  Frank  Russell^  K.  C, 
for  the  appellants. 

Dankwerts,  K,  C,  and  Stokes,  for  the  respondents. 
The  judgment  of  their  Lordships  was  delivered  by 

Sir  Andrew  Scoble. — The  facts  relating  to  this  appeal 
are  not  in  dispute,  and  may  be  shortly  stated. 

Somji  Parpia  died  on  the  isth  February.  1885.  He  left 
eight  sons,  four  by  his  first  wife  (hereafter  called  the  elder 
sons)  and  four  (hereafter  called  the  younger  sons)  by  his 
second  wife  Labai,  who  also  survived  him.  By  his  will,  he  left 
all  his  property  to  his  elder  sons,  subject  to  a  charge  of  Rs. 
30,000  in  favour  of  his  widow  Labai  and  his  younger  sons. 
Both  courts  in  India  have  found  that  this  legacy  was  charged 
upon  the  property  in  suit,  and  their  Lordships  agree  with  this 
decision. 

After  their  father's  death,  the  elder  sons  entered  upon  large 
business  transactions,  under  the  style  of  Somji  Parpia  &  Co., 
and  in  the  course  of  their  business  became  indebted  to  the 
Bank  of  Bombay  in  respect  of  advances  on  bills  drawn  by  the 
firm  in  Bombay  upon  a  branch  of  the  firm  at  Indore.  To 
secure  these  advances,  the  elder  sons,  on  the  ist  September, 
1890,  deposited  certain  title  deeds  relating  to  the  property  in 
suit,  by  way  of  equitable  mortgage,  with  the  Bank  ;  and  on 
the  1 2th  of  January,  1899,  the  Bank  obtained  from  them  a 
formal  mortgage  of  the  same  property,  to  secure  the  repay- 
ment of  Rs.  52,000  in  respect  of  bills  then  due  or  to  become 
due  drawn  by  the  firm  on  their  Indore  branch.  It  is  not  dis- 
puted  that  this  debt  was  a  debt  of  the  four  elder  sons  in 
respect  of  their  own  business,  and  that  the  legacy  to  the  widow 
and  the  younger  sons  was  at  the  time,  and  still  is,  unsatisfied. 
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The  property  comprised  in  the  mortgage  consisted  of  a 
house  in  Bhaji  Pala  Street  and  a  piece  of  land  in  the  Falkland 
Road,  in  the  City  of  Bombay,  to  both  of  which  the  mortgagors 
declared  themselves  to  be  entitled,  but  both  of  which  had  been 
si>ecified  by  their  father  Somji  Parpia,  in  his  will,  as  subject 
to  the  charge  of  Rs.  30,000,  in  favour  of  his  widow  and  younger 
sons.  This  will  was  not  among  the  decuments  of  title  depo- 
sited with  the  Bank,  but  the  root  of  the  title  to  the  house  in 
Bhaji  Pala  Street,  the  more  valuable  of  the  two  properties, 
was  indicated  in  the  will  of  Meenabai,  widow  of  Somji  Parpia's 
father  Dhunji  Parpia,  which  was  deposited.  From  this  it 
appeared  that  the  house  had  been  the  joint  property  of  the 
two  brothers,  and  if  the  Bank's  legal  advisers  had  made  any 
investigation  of  title,  they  must  have  enquired  how  Somji's 
share  had  come  to  the  mortgagors,  and  in  this  way  obtained 
cognizance  of  his  will,  and  of  the  charge  on  this  portion  of  his 
estate.  But  they  made  no  enquiry,  and  appear  to  have  as- 
sumed that  the  mortgagors  were  the  absolute  owners  of  the 
property  mortgaged.  It  is  not  suggested  that  the  mortgagors 
practised  any  concealment  of  the  real  facts  of  the  case;  and 
if  they  had  been  asked  about  their  father's  will,  it  is  to  be 
presumed  that  they  would  have  given  an  honest  answer. 

Nor  is  it  suggested  that  the  younger  sons  had  any  know- 
ledge of  the  dealings  of  their  elders  with  the  Bank.  But  when 
the  Bank  advertised  the  properties  for  sale,  they  filed  this 
suit  in  order  to  establish  the  priority  of  their  charge  over  the 
mortgage  to  the  Bank.  And  the  only  question  in  this  appeal 
is  whether  they  are  entitled  to  such  priority. 

Mr.  Levett,  in  his  able  argument  for  the  appellants  con- 
tended  that,  under  the  will  of  Somji  Parpia,  the  mortgagors 
were  residuary  legatees  as  well  as  executors,  and  he  relied 
upon  a  passage  in  the  judgment  of  Romer,  J.,  in  Graham  v. 
Drumntond {^\  in  which  that  learned  Judge  says  (at  p.  974): 

"  I  think  it  is  settled  law  that,  if  an  executor  who  is  also  residuary 
legatee,  sells  or  mortgages  an  asset  of  the  testator  for  valuable  considera- 
tion to  a  person  who  has  no  notice  of  the  existence  of  unsatisfied  debts 
of  the  testator,  or  of  any  ground  which  rendered  it  improper  for  the  exe- 
cutor so  to  deal  with  the  asset,  that  person^s  purchase  or  mortgage  is  valid 
against  any  unsatisfied  creditor  of  the  testator." 

(I)    [1896]  L.  R.,  I  Ch.,  968. 
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But  this  does  not  dispose  of  the  present  case.  Here  the 
plaintiffs  are  legatees,  and  the  distinction  between  creditors 
and  legatees  is  well  pointed  out  in  Spence's  "Equitable 
Jurisdiction,"  vol.  ii.,  p.  376,  where  it  is  said  : — 

"  A  mortgage  by  an  executor  who  is  also  residuary  legatee  to  secure 
his  private  debt  may  be  set  aside  even  at  the  suit  of  a  pecuniary  legatee, 
for  the  nature  of  the  claims  of  legatees,  they  taking  under  the  will,  may  be 
ascertained.  But  as  to  creditors  it  is  different  If  a  reasonable  time  has 
elapsed  since  the  death  of  the  testator,  and  then  the  executor  deals  with 
the  residue  as  his  own,  the  purchaser  may,  in  the  absence  of  notice  to  the 
contrary,  assume  that  the  debts  have  been  paid,  or  that  there  are  other 
assets  for  payment  of  the  debts,  if  any;  therefore  the  mortgagee  would  be 
safe  as  against  creditors." 

Moreover,  in  this  case,  the  mortgagee  had  constructive 
notice,  and  has  only  himself  to  thank  if  his  position  is  not 
safe ;  for  had  he  taken  the  slightest  pains  to  investigate  the 
title  of  the  mortgagors  he  must  certainly  have  discovered 
the  charge  created  by  the  will  of  Somji  in  favour  of  the 
widow  and  her  sons. 

It  was  also  contended  that  by  the  terms  of  the  will  the 
legacy  was  to  be  made  up  and  paid  within  six  years  after 
the  testator's  decease ;  that  this  period  would  have  expired 
in  1 891,  eight  years  before  the  date  of  the  mortgage ;  and 
that,  assuming  notice  of  the  will  on  the  part  of  the  Bank,  the 
Bank  was  entitled  to  assume  that  the  executors  were  acting 
with  the  consent  of  the  legatees.  Lapse  of  time  is,  no  doubt, 
a  circumstance  that  may  be  taken  into  consideration  in  cases 
of  this  kind  ;  but  having  regard  to  the  fact  that,  in  this  case, 
two  of  the  younger  sons  were  still  minors  when  the  title-deeds 
were  deposited  with  the  Bank,  and  that  continued  possession 
by  the  elder  sons  was  not  inconsistent  with  the  purposes  of 
the  will,  their  Lordships  agree  with  the  court  below  in  hold- 
ing the  rights  of  the  parties  unaffected  by  this  circumstance. 

The  case  of  ///  re  Queale's  Estate  (')  bears  a  strong  resem- 
blance, in  its  facts,  to  that  now  under  consideration.  There 
the  testator's  son  deposited  with  a  bank  three  leases  to  secure 
his  own  overdrawn  account.  The  bank  dealt  with  him  as 
absolute  owner,  and  eventually  proceeded  to  sell  the  lease- 
holds ;  whereupon  the  testator's  daughters  claimed  to  be 
placed  on  the  schedule  as  encumbrancers  in  respect  of  unpaid 
(2)  17  L.  R.  (Ireland),  361. 
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legacies,  and  their  claim   was  allowed.     In  delivering  judg- 
ment. FitzGibbon,  L.  J.,  says  : — 

"  The  Bank  dealt  with  him  (the  mortgagor)  as  and  in  his  capacity  of  an 
individual  owner,  not  an  executor,  but  a  person  pledging  his  own  property 
for  his  own  debt,  giving  as  security  his  own  interest  for  his  own  purposes. 
Under  such  circumstances  the  bank  can,  in  my  opinion,  have  no  better 
title  than  that  which  its  debtor  really  had  in  the  capacity  in  which  he  was 
dealt  with,  namely,  as  beneficial  owner  />.,  as  residuary  legatee." 

Their  Lordships  agree  with  the  learned  Judges  of  the 
High  Court  of  Bombay  that  the  claim  of  the  first  four  res- 
pondents (the  younger  sons  of  Somji  Parpia)  must  prevail 
over  the  mortgage  to  the  Bank  and  the  title  of  its  transferee, 
Dwarkadas  Dharamsey,  and  they  will  humbly  advise  His 
Majesty  that  this  appeal  should  be  dismissed,  and  the  decree 
of  the  High  Court  of  the  14th  April,  1905,  confirmed.  The 
appellants  must  pay  the  costs  of  the  appeal. 

Solicitors  for  the  appellants :  Messrs.  Cameron,  Kemm 
&  Co. 

Solicitors  for  the  respondents  :  Messrs.  Rawle,  Johnstone 
&  Co, 

Appeal  dismissed, 

GAYA  PRASAD  TEWARI 
verstis 
BHAGAT  SINGH  and  another. 

Afalicious  prosecution — damages^  suit  for — Action  taken  by  potice— Pro- 
secutor— Charge  false  to  the  knowledge  of  covtplainant 

Where  a  complainant  does  not  go  beyond  giving  what  he  believes 
to  be  correct  information  to  the  police,  and  the  police  without  further 
interference  on  his  part  (except  giving  such  honest  assistance  as  they 
may  require),  think  fit  to  prosecute,  he  cannot  be  held  responsible 
in  damages  for  the  failure  of  prosecution.  But  if  the  charge  is  false 
to  the  knowledge  of  the  complainant  and  he  misleads  the  police  by 
bringing  suborned  witnesses  or  influences  them  to  assist  liim  in  send- 
ing an  innocent  man  to  trial,  he  would  be  liable,  although  the  prose- 
cution has  not,  technically,  been  conducted  by  him.  Tlie  question 
in  all  cases  of  this  kind  must  be — who  was  the  prosecutor?  and  the 
answer  must  depend  upon  the  whole  circumstances  of  the  case.  The 
mere  setting  of  the  law  in  motion  is  not  the  criterion,  the  conduct  of 
the  complainant  before  and  after  making  the  charge  must  also  be 
taken  into  consideration.  Fitz  John  v.  Mackinder^  9  C.  B.  N.  S.,  505; 
Narsinga  Row  v.  Muthaya  Pillai,  I.  I..  K.,  26  Mad.,  362,  referred  to. 
Appeal  from  a  judgment  of  the  Judicial  Commissioner 
of  Oudh. 
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Suit  to  recover  damages  for  malicious  prosecution. 

The  material  facts  appear  from  the  judgment. 

The  lower  appellate  court  dismissed  the  suit. 

Plaintiff  appealed. 

L.  DeGruyther,  K,  C,  for  the  appellant. 

No  one  appeared  for  the  respondents. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Andrew  Scoble. — This  is  an  action  for  damages  for 
malicious  prosecution.  The  parties  are  officials  of  adjoining 
estates,  the  plaintiff  being  manager  of  the  Rampur  Mathura 
estate,  and  the  defendants  being  respectively  Munsarim  and 
Kanungo  of  the  Boundi  division  of  the  Kapurthala  estate. 
The  case  arose  out  of  a  dispute  regarding  the  ownership  of 
some  alluvial  land  lying  between  the  two  estates ;  and  the 
charge  was  that  the  plaintiff  had  taken  part  in  a  riot  connected 
with  this  dispute.  The  case  was  sent  for  trial  on  the  22nd 
November,  1902,  but  was  not  disposed  of  until  the  iSthJuly, 
1903,  when  the  Magistrate  dismissed  it,  holding  that  "  there 
was  no  riot  at  all,"  and  adding : 

**  I  consider  Kapurthala  estate  entirely  to  blame  in  this  case,  and  hold 
that  Sardar  Bhagat  Singh  (assisted  by  Imam-ud-din  Shah)  is  responsible 
for  concocting  up  these  riot  and  theft  cases  with  all  the  minor  complaints.'' 

The  plaintiff  thereupon  brought  this  action,  claiming  Rs. 
7,000  damages.  The  Subordinate  Judge  held  that  "  it  was 
found  during  the  trial  of  the  criminal  proceedings,  and  proved 
before  me  by  the  evidence  in  the  case,  that  the  two  defendants, 
have  concocted  and  produced  false  evidence  to  get  the  plaintiff 
charged  with  the  crime,"  and  he  gave  the  plaintiff  a  decree 
for  Rs.  6,082.  8  damages  and  the  costs  of  the  suit.  The  Judi- 
cial Commissioner  on  appeal,  on  the  authority  of  the  case  of 
Narasinga  Row  v.  Muthaya  Pillai  (^),  dismissed  the  suit, 
holding  that  "  if  the  police  or  magistracy  decide  to  act  on 
information  given  by  a  private  individual  without  a  formal 
complaint  or  application  for  process,  the  Crown  becomes  the 
prosecutor  and  not  the  individual  "  ;  but  he  added  : 

"  I  may  say  that,  having  studied  the  documentary  evidence  to  which 
my  attention  was  drawn,  and  read  most  of  the  voluminous  oral  evidence 
recorded  by  the  Subordinate  Judge,  I  am  disposed  to  believe  that  the 
Sub-Inspector  did  institute  a  charge  under  section  147  at  the  instigation 
of  Bhagat  Singh  and  not  of  his  own  motion  ;  that  the  charge  was  found 
(i;  [1902]  I.  L.  R.,  26  Mad.,  362. 
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false  by  the  Magistrate  who  tried  the  case  ;  and  that  the  evidence  on  the 
record  produced  by  the  appellants  is  not  such  as  to  incline  me  to  believe 
it  to  have  been  proved." 

It  will  be  convenient  to  refer  at  once  to  the  decision  of  the 
Madras  High  Court  {ubi  supra)  which  the  learned  Judicial 
Commissioner  appears  to  have  followed  with  some  reluctance. 
The  judgment  is  in  these  terms  : — 

"  The  only  person  who  can  be  sued  in  an  action  for  malicious  prosecu- 
tion is  the  person  who  prosecutes.  In  this  case,  though  the  first  defendant 
may  have  instituted  criminal  proceedings  before  the  police,  he  certainly 
did  not  prosecute  the  plaintiff.  He  merely  gave  information  to  the  police, 
and  the  police,  after  investigation,  appear  to  have  thought  fit  to  prosecute 
the  plaintiff  The  defendant  is  not  responsible  for  their  act,  and  no 
action  lies  against  him  for  malicious  prosecution." 

The  principle  here  laid  down  is  sound  enough  if  properly 
understood,  and  its  application  to  the  particular  case  was  no 
doubt  justified  ;  but  in  the  opinion  of  their  Lordships,  it  is 
not  of  universal  application.  In  India  the  police  have  special 
powers  in  regard  to  the  investigation  of  criminal  charges, 
and  it  depends  very  much  on  the  result  of  their  investigation 
whether  or  not  further  proceedings  are  taken  against  the 
person  accused.  If,  therefore,  a  complainant  does  not  go 
beyond  giving  what  he  believes  to  be  correct  information 
to  the  police,  and  the  police  without  further  interference 
on  his  part  (except  giving  such  honest  assistance  as  they 
may  require),  think  fit  to  prosecute,  it  would  be  improper 
to  make  him  responsible  in  damages  for  the  failure  of 
the  prosecution.  But  if  the  charge  is  false  to  the  knowledge 
of  the  complainant ;  if  he  misleads  the  police  by  bringing 
suborned  witnesses  to  support  it ;  if  he  influences  the  police 
to  assist  him  in  sending  an  innocent  man  for  trial  before 
the  magistrate — it  would  be  equally  improper  to  allow 
him  to  escape  liability  because  the  prosecution  has  not,  tech- 
nically, been  conducted  by  him.  The  question  in  all  cases 
of  this  kind  must  be — Who  was  the  prosecutor  ?  and  the 
answer  must  def>end  upon  the  whole  circumstances  of  the 
case.  The  mere  setting  of  the  law  in  motion  is  not  the  cri- 
terion ;  the  conduct  of  the  complainant,  before  and  after 
making  the  charge,  must  also  be  taken  into  consideration. 
Nor  is  it  enough  to  say,  the  prosecution  was  instituted  and 
conducted  by  the  police.  That  again  is  a  question  of  fact. 
Theoretically  all  prosecutions  are  conducted  in  the  name  and 
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on  behalf  of  the  Crown,  but  in  practice  this  duty  is  often 
left  in  the  hands  of  the  person  immediately  aggrieved  by  the 
oflfence,  who/;Y?  hacvice  represents  the  Crown.  In  India,  a 
private  person  may  be  allowed  to  conduct  a  prosecution  un- 
der section  495  of  the  Criminal  Procedure  Code,  which  pro- 
vides that  **  any  magistrate  inquiring  into  or  trying  any  case 
may  permit  the  prosecution  to  be  conducted  by  any  person 
other  than  an  officer  of  police  ....  Any  person  con- 
ducting the  prosecution  may  do  so  personally  or  by  a 
pleader."  When  this  is  permitted,  it  is  obviously  an  element 
to  be  taken  into  consideration  in  judging  who  is  the  prosecu- 
tor and  what  are  his  means  of  information  and  motives.  The 
foundation  of  the  action  is  malice,  and  malice  may  be  shown 
at  any  time  in  the  course  of  the  enquir}'.  As  Bramwell,  B., 
observes  in  Fits  John  v.  Mackinder  {}  ). 

"  This  action  is  not  for  damages  in  respect  of  the  prelerring  of  the  in- 
dictment only,  but  also  for  the  residue  of  the  prosecution,  and  the  damage 
consequent  upon  it.  .  .  .  Where  an  action  is  maintainable  in  respect 
of  the  whole  prosecution,  including  the  preferring  of  the  bill,  it  is  in  part 
maintainable  for  the  subsequent  stages  and  conduct  of  it.^' 

And  in  the  same  case,  Cockburn,  C.  J.,  says  (at  p.  S31) : 

^*  A  prosecution,  though  in  the  outset  not  malicious,  as  having  been 
undertaken  at  the  dictation  of  a  Judge  or  Magistrate,  or,  if  spontaneously 
undertaken,  from  having  been  commenced  under  a  bond  fide  belief  in  the 
guilt  of  the  accused  may  nevertheless  become  malicious  in  any  of  the 
stages  through  which  it  has  to  pass,  if  the  prosecutor,  having  acquired 
positive  knowledge  of  the  innocence  of  the  accused,  perseveres  nude  ammo 
in  the  prosecution,  with  the  intention  of  procuring  perne/as^  conviction 
of  the  accused." 

Turning  to  the  facts  of  the  present  case,  it  appears  that 
on  the  2nd  November,  1902,  an  application  was  made  to  the 
Deputy  Collector  of-  Bahraich  for  an  investigation  by  the 
police  of  a  charge  of  unlawful  assembly  against  eight  persons, 
of  whom  the  plaintiff  was  not  one.  The  investigation  was 
entrusted  to  Izhar-u!-haq,  a  Sub-Inspector  of  Police,  who  says : 

"  I  summoned  the  plaintiff  because  Bhagat  Singh  gave  me  a  list  of 
accused  persons  containing  plaintiffs  name.  .  .  .  When  Bhagat  Singh 
produced  that  list,  I  said  to  him  that  the  complaint  filed  in  court  did  not 
contain  Gaya  Parsad's  name.  How  was  it  that  the  defendant  had  men- 
tioned his  name  .  .  ?  And  then  Bhagat  Singh  [said]  that  the  chief  cause 
of  riot  was  the  plaintiff,  so  he  gave  the  plaintiffs  name  in  the  list,  and  that 
he  would  be  summoned." 
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This  makes  it  clear  that  Bhagat  Singh  was  directly  res- 
ponsible for  any  charge  at  all  being  made  against  the  plaintifl. 
Imam-u(i-din  was  the  person  wh  >  made  the  orij^inal  report  of 
an  unlawful  assembly,  upon  which  the  prosecution  for  riot 
was  ultimately  based,  and  the  two  men  appear  to  have  acted 
together  throughout  the  subsequent  proceedings.  They  took 
the  principal  part  in  the  conduct  of  the  case  both  before  the 
police  and  in  the  Magistrate's  Court ;  and  the  learned  Counsel 
who  appeared  for  the  prosecution  at  the  trial  before  the  Magis- 
trate expressly  says  that  they  instructed  him  that  Gaya  Prasad 
"  joined  the  riot"  As  already  mentioned,  the  Magistrate 
found  that  there  was  no  riot  at  all,  and  that  on  the  i^ay  on 
which  it  was  alleged  to  have  occurred,  the  appellant  was  ill  at 
Lucknow.  The  charge  was  a  false  one  to  the  knowledge  of 
the  respondents,  and  they  must  abiue  the  consequences  of 
their  misconduct 

In  granting  leave  to  appeal  to  His  Majesty  in  Council, 
the  learned  Judicial  Commissioners  say  : 

"  it  is  dii!icult  to  overestimate  the  importance  of  the  question  raised 
in  this  cjise,  namely,  whether  a  person  may  be  sued  for  damages  for 
malicious  prosecution,  wno  makes  a  false  report  which  results  in  a  prose- 
cution or  who  instigates  tne  police  to  seai  persons  up  for  trial  under 
section  170  of  the  Code  of  Criminal  Procedure,  or  who  conducts  ihe  case 
against  tnose  persons  when  sent  up  for  trial" 
And  J(^hey  add  : 

"All  these  are  circumstances  which  occur  perhaps  daily  in  every 
district  in  India,  and  having  regard  to  the  immense  number  of  false 
charges  made,  ^we)  think  it  most  desirable  that  there  should  be  no  doubt 
as  to  the  law  on  the  subject." 

In  the  opinion  of  their  Lordships,  it  would  be  a  scandal 
if  the  remedy  provided  by  this  form  of  action  were  not  avail- 
able to  innocent  persons  aggrieved  by  such  unfounded  charges, 
and  they  will  humbly  advise  His  Majesty  that  the  appeal 
ought  to  be  allowed  and  the  decree  of  the  Judicial  Commis- 
sioner set  aside,  with  costs,  and  that  of  the  Subordinate  Judge 
confirmed.  The  respondents  must  pay  the  costs  of  the 
appeal. 

Solicitors  for  the  appellants  :  Messrs,  Sanderson,  Adkin^ 
Lee  &  Eddis. 

Appeal  allowed. 
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JANGI  SINGH 
versus 
CHANDAR  MAL* 

Transfer  of  Property  Act  (IV  of  1882)^  section  go— Right  to  decree- 
Part  of  contract — Litnitation  Act  {XV  of  i8jj)y  art^  116, 
A  personal  covenant  to  pay,  although  not  expressed,  is  implied 
in  and  is  an  essential  part  of  every  simple  mortgage.  The  right 
of  the  plaintiff  to  a  decree  under  section  90  of  the  Transfer  (rf 
Property  Act  is  a  part  of  and  arises  out  of  the  contract  in  writing 
and  registered  and  is  governed  by  article  116  of  the  Limitation  Act 
Sawaba  v.  Abaji^  I.  L.  R.,  11  BonL,  475  ;  not  followed.  Untckaman 
V.  Ahmed  Kutti^  I.  L.  R.,  21  Mad.,  242;  Hamiduddin  v.  Ktdar 
Nathy  I.  L.  R.,  20  All.,  385,  referred  to. 

Second  appeal  against  the  order  of  the  District  Judge  of 
Shahjahanpur,  confirming  an  order  of  the  Subordinate  Judge. 

Application  for  a  decree  under  section  90  of  the  Trans- 
fer of  Property  Act. 

The  facts  appear  from  the  judgment. 

Surendra  Natk  Sen  (with  him  Jogendra  Nath  Mukerit), 
for  the  appellant. 

Beni  Madhab  Ghosh  (with  him  /.  N.  Chaudri),  for  the 
respondent. 

The  judgment  of  the  Court  was  delivered  by 

AlKMAN,  J. — This  is  an  appeal  by  a  judgment-debtor. 
The  question  which  we  have  to  decide  is  whether  an  appli- 
cation made  by  the  respondent  for  a  decree  against  the  appel- 
lant under  section  90  of  the  Transfer  of  Property  Act  is  time- 
barred.  On  the  5th  of  August,  1893,  the  appellant  executed 
a  deed  of  simple  mortgage  in  favour  of  the  respondent.  The 
money  was  payable  on  demand.  The  bond  contained  do 
personal  covenant  to  pay.  It  was  a  registered  instrument. 
The  respondent,  on  the  2Sth  of  July,  1900,  instituted  a  suit 
for  sale  on  the  mortgage  and  also  asked  for  a  personal  decree 
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against  the  mortgagor.  On  the  i6th  of  August,  1900,  the  res- 
pondent got  an  ex  parte  decree  for  sale.  No  personal  decree 
was  passed  against  the  mortgagor.  The  property  was  sold 
on  the  20th  of  December,  1906,  and,  the  proceeds  of  the  sale 
having  proved  insufficient  to  pay  the  amount  due  on  the 
mortgage,  the  respondent  applied  for  a  decree  under  section 
90.  The  appellant  raised  an  objection  on  the  ground  of  limi- 
tation. This  was  overruled  by  the  court  of  first  instance  and 
the  decision  of  that  court  was  affirmed  on  appeal  by  the 
learned  District  Judge.  The  judgment-debtor  comes  here 
in  second  appeal.  The  courts  below  have  found  that  there 
was  a  payment  by  the  appellant  of  interest  on  the  i6th  of  June, 
1895.  That  payment  was  within  six  years  of  the  date  when 
the  suit  was  filed.  On  an  application  under  section  90,  it  is 
the  date  of  filing  the  suit  which  has  to  be  looked  to  in-  consi- 
dering th2  question  whether  the  balance  is  legally  recoverable 
from  the  defendant.  The  learned  vakil  for  the  appellant 
contends,  relying  on  the  decisfon  of  the  Bombay  High 
Court  in  Sawaba  Khandapa  v.  Abaji  Jotiraw  {}\  that,  as 
there  is  not  in  the  registered  mortgage  deed  any  personal 
covenant  to  pay,  the  respondent  is  not  entitled  to  take  ad- 
vantage of  article  116  of  the  second  schedule  of  the  Limita- 
tion Act,  which  allows  a  period  of  six  years  for  a  suit  for 
breach  of  a  contract  in  writing  and  registered.  That  de- 
cision does  support  the  argument  on  behalf  of  the  appellant. 
It  was  considered  in  a  later  Madras  ruling  in  the  case  of 
Unichaman  v.  Ahmad  Kuttt  Kayi{^\  In  that  case,  the  learned 
Judges  remark: — "  If  this  liability  be  taken  to  be  one  arising 
under  a  covenant  implied  by  law  as  incidental  to  the  mort- 
gage contract,  which  was  in  writing  and  registered,  then 
article  116  of  the  Limitation  Act  would  apply,  otherwise  the 
appropriate  article  is  120,  the  case  not  being  otherwise  pro- 
vided for."  The  Bombay  ruling  was  distinguished  on  the 
ground  that  when  it  was  decided  the  Transfer  'of  Property 
Act  was  not  in  force  in  Bombay.  Whether  that  would  be 
sufficient  f  >r  distinguishing  the  Bombay  case  in  the  present 
app>eal  we  are  not  prepared  to  say.  The  facts  of  this  case 
are  on  all  fours  with  a  case  decided  by  this  court,  Hamid-ud- 

{\)  [1887]  I.  L  R.,  II  Bom.,  475. 
(2)  [1897]  I.  L.  R.,  21  Mad.,  242 
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din  V.  Kedar  Natk  (•).  That  case  is  against  the  appellant.  It  is 
true  that  in  that  case  the  special  plea  raised  by  the  appellant 
was  not  considered.  But  we  think  that  a  personal  covenant 
to  pay,  although  not  expressed  is  implied  in  and  is  an  essen- 
tial part  of  every  simple  mortgage.  The  respondent's  right 
to  a  decree  under  section  90  therefore  was  a  part  of  and 
arose  out  of  a  contract  in  writing  and  re.cjistered,  and  we  think 
that  he  is  entitled  to  the  benefit  of  article  1 16.  The  result 
is  that  this  appeal  fails  and  is  dismissed  with  costs. 

Appeal  disfnissed. 
(3)    [1898]  1.  L.  R.,  20  All.,  386. 
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CHANDAR  SHEKHAR 

versus 

KUNDAN  LAL  and  another.* 

Joint  Property— Rtght  of  co-owner  to  have  ptirtition^  Agreement  among 
the  owners  that  shares  should  remain  joint— not  enforceable. 

There  were  four  brothers  jointly  entitled  to  ceruin  zaraindari 
property.  One  of  the  brothers  died  childless.  One  of  the  brothers 
brought  a  suit  against  the  sons  of  the  two  others  for  partition.  A 
compromise  w  is  entered  into  among  the  then  defendants  that  their 
shares  should  remain  joint  The  plaintiff  who  was  a  defendant  to 
that  suit  now  applied  under  section  1 10,  Land  Revenue  Act,  to  ha\*e 
his  share  separated  : — 

Held^  that  the  application  was  maintainable. 

The  right  of  a  co-owner  to  have  partition  of  his  share  is  incident 
to  the  right  of  ownership,  and  an  agreement  not  to  partition  for  an 
indefinite  period  would  be  contrary  to  that  right,  and  therefore,  not 
enforceable. 

Appeal  against  the  decision  of  Saiyed   Asghar  AH,  As- 
sistant Collector  of  the  first  class  of  Meerut. 

Application  for  partition. 

The  court  below  rejected  the  application. 

Plaintiff  appealed. 

The  material  facts  appear  from  the  judgment. 

Gokul  Prasad,  for  the  appellant. 

♦  F.  A.  Na  285  of  1906. 
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The  respondents  were  not  represented. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  appeal  is  against  an  order  of  an 
Assistant  Collector  of  the  Revenue  Court  whereby  he  re- 
jected the  application  of  the  plaintiff  for  partition  of  certain 
property.     There  were  four  brothers  jointly  entitled  to  cer- 
tain property.     They  were  Sheo  Rsm,  Sheo  Shankar,  Kesho 
Ram   and  Sewak   Ram.     Sheo  Shankar  died  childless  and 
upon  his  death  the  three  surviving  brothers   became  entitled 
equally  to  the  property  in  question.     Kesho  Ram  in  the  year 
1904,  applied  for  partition  of  the  property  and  also  brought 
a  suit  for  partition  in  the  Civil  Court,  the  defendants  to  that 
suit  being  Kundan  Lai  and  Kanhaia  Lai,  the  sons  of  Sheo 
Ram,  and  the  present  plaintiff  Chandar  Shekhar,  the  son  of 
Sewak  Ram.     It  was  agreed  in  that  suit  that  Kesho  Ram's 
one-third   share   should   alone  be  partitioned,  and  that  the 
shares  of  the  defendants  should  remain  joint.     On  the  2nd 
of   March,  1906,  the   plaintiff  made  the  application,  out  of 
which  this  appeal  has  arihcn   for  partition   of  his  share,  and 
his  application  has  been   rejected   on  the  ground  that  it  is 
b.irreti  by  the  terms   of  the  compromise  entered   into  in   the 
previous   suit.     It   was   held   by   the  Assistant  Collector  that 
inasmuch    as    the    plaintiff   or   his    guardian    on    his    behalf 
agreed    on   the   former  application   that  his  share  should  re- 
main joint,  it  is  not  open  to  him  to  institute  proceedings  for 
partition.     We  may  mention  that  the  plaintiff  in  the  previous 
proceedings  applied  for  partition  of  his  share  under  section 
no  of  Act    ill    of  1901,  but  his  application  was  rejected  on 
the  ground   that    it    had   not  been   brought  within   60  days, 
the   period   allowed   for  such   application.     So  far  as  regards 
the  former  proceedings,  no  doubt,  the  plaintiff  couM  not  take 
advantage   of  the  order  for  partition  and  obtain  partition  of 
his  share,  but  this  only  applied  to  the  proceedings  then  pend- 
ing.    It  in   no  way   prevented   him    from  instituting  a  fresh 
application  for  the  separation  of  his  share,  and   the  partition 
of  the  property  remaining  joint.     The  right  of  a  co-owner 
to  have  partition  of  his  share  is  incident  to   the   right   of 
ownership  and  an  agreement  not  to  partition  for  an  indefinite 
period  would  be  contrary  to  that  right  and  theref<»re  not  en- 
forceable.    In  the  present  case,  there  was  no  agreement  not 
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to  claim  partition.  Therefore  in  our  opinion  the  learned 
Assistant  Collector  was  wrong  in  rejecting  the  plaintiff's 
claim.  As  he  disposed  of  the  case  upon  a  preliminary  point, 
we  set  aside  his  order,  and  remand  the  case  to  him  under  the 
provisions  of  section  562  of  the  Code  of  Civil  Procedure,  with 
directions  that  it  be  re-instated  in  the  file  of  pending  appli- 
cations and  be  disposed  of  according  to  law.  The  plaintiff 
appellant  will  have  the  costs  of  this  appeal.  All  other  costs 
will  abide  the  event. 

Appeal  decreed.     Cause  remanded. 
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JAGAR  NATH  SINGH  and  others 

versus 

LALTA  PRASAD  and  another.* 

Contract  Act  (IX  of  1872)  section  11 — Contract  by  a  minor — Indian 
Evidence  Act,  section  11  j — Estoppel  against  a  minor — Fedse  and 
fraudulent  misrepresentation  by  a  minor^  Principle  of  liability— 
Test  applicable  to  such  cases. 

Per  Banerji,  J.  When  a  plaintiff  made  false  and  fraudulent 
representations  as  to  his  age  with  a  view  to  induce  the  defendant 
at  first  to  lend  him  and  afterwards  to  purchase  his  property,  held 
that  in  a  suit  to  recover  the  property  upon  the  ground  that  the 
contract  was  by  reason  of  his  minority  void,  the  plaintiff  >vas  liable 
in  equity  to  make  restitution  of  the  benefit  he  had  obtained. 
Mohori  Bibee  v.  Dharmo  Das  Ghose,  I.  L.  R.,  3oCal.,  539,  distin- 
guished. In  a  case  like  this  the  liability  attaches  to  a  minor  not 
on  the  ground  of  estoppel  but  on  the  ground  that  an  infant  shall 
not  take  advantage  of  his  own  fraud.  Stikeman  v.  Dawson,  16 
L.  J.  Ch.,  205,  followed 

Per  Richards,  J.  Even  assuming  that  an  infant  is  liable  for  fraudu- 
lent misrepresentation  in  an  action  for  deceit,  and  that  the  fraud  of 
an  infant  may  be  set  up  as  a  defence  when  the  infant  seeks  to  set 
aside  a  transaction  induced  by  his  fraud,  a  fair  test  in  a  case  when 
the  infant  sues  to  recover  property  sold  by  him,  for  awarding  res- 
titution of  the  money  to  the  vendee,  is  to  consider  whether  the 
defendant  vendee  on  the  evidence  could  succeed  if  he  were  suing 
as  plaintiffin  a  suit  for  damages  for  fraudulent  misrepresentation. 
The  vendees  in  the  present  case  not  having  proved   that  they  were 

*  F.  A.  No.  167  of  1906. 
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induced  to  enter  into  the  contract  of  sale  by  the  fraudulent  misrepre- 
sentation of  the  minor  plaintiff  were  not  entitled  to  restitution 
of  money.  Mohori  Bibi  v.  Dharmo  Das  Ghose^  I.  L.  R.,  30  Cal,  539; 
Thurston  v.  Nottingham  Building  Society^  (1902)  Chan,  i  and  (1903) 
A.  C,  6,  referred  to. 

Obiter  :  Per  Banerji,  J.  **  I  do  not,  deem  it  necessary  to  express 
any  opinion  on  the  point,  although  it  seems  to  me  to  be  difficult  to 
hold  that  in  no  case  would  the  doctrine  of  estoppel  be  applicable  to 
infants." 

Per  Richards  J.  "  In  my  opinion  the  ordinary  law  as  to  estoppel 
does  not  apply  to  infants." 

Appeal  against  the  decree  of  Babu  Srish  Chandra  Bose, 
Subordinate  Judge  of  Allahabad. 

Suit  for  possession  of  property. 

The  following  genealogical  table  will  be  useful  in   under- 
standing the  facts  of  this  case. 

Shankar  Sahai. 

I 

,_ A ^ 


Mahabir  Prasad, 
died  187a 

I 

Madho  Prasad, 

died  25th  September 

1882. 

I 


Dwarka 

Prasad, 

defendant. 


Lalta  Prasad,      Bhuanesri  Prasad, 
plaintiff  plaintiff. 

Plaintiffs'   case   was   that   they   were    members  of  a  joint 

Hindu  family,  governed  by  the  Mitakshara  School  of  Hindu 

law,  that    Mahabir   Prasad  their   grand-father   and   Dwarka 

Prasad  were  joint  owners  of  an  eight  annas  share  in    village 

Kharaun,  that  Mahabir  Prasad  died  in  1 870  in  a  state  of  joint- 

ness,  leaving  him  surviving  a  minor  son  Madho  Prasad  who 

died  on  the  2Sth  September,  1882,  leaving  him  surviving  the 

plaintiffs  who  were  then  minors,  that  Lalta  Prasad  plaintiff 

No.  I  was  born  on  the  24th  of  November,  1880,  and  Bhuaneshri 

Prasad,   plaintiff   No.    2    was   born   on   the   17th   of    April, 

1882,  that   Dwarka  Prasa  1    defendent  was  appointed  their 

guardian  in  1888,  and   that   accordingly    under   the    Indian 

Majority  Act,  Lalta  Prasad  plaintiff  No.  i  attained  majority  on 

the  24th  of  November,  1901,  and  Bhuaneshri  Prasad,  plaintiff 

No.     2   attained   majority  on   the    17th  April,  1903.     They 

alleged  that  their  father  Madho  Prasad  and  Dwarka  Prasad, 
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had  sold  a  2^  share  out  of  the  8  annas  share  in  their  village 
without  any  necessity,  that  subsequently  Dvvarka  Prasad,  who 
was  a  man  of  loose  character  sold  a  2  anna  3  pie  share  and 
a  2  anna  7^  pie  share  to  defendants,  then  a  3  pie  share  to 
Beni  Kuar,  and  lastly  he  sold  a  2  annas  and  9  pies  share  to 
the  defendants  on  the  '2*th  June  1899.  They  alleged  fur- 
ther that  Dwarka  made  the  plaintiffs  while  yet  they  were 
minors  and  of  weak  intellect,  join  him  in  the  execution  of  the 
sale-deed  rr.entioned  last.  Upon  these  facts,  plaintiffs  prayed 
that  it  might  be  declared  that  the  sale  deed  of  the  2Sth  of  June, 
1899,  was  null  and  void,  and  that  they  might  be  put  in  posses- 
sion of  the  share  sold  thereunder.  The  defendants  vendees 
pleaded  in  their  defence  that  they  were  bond  fide  purchasers 
for  value,  that  as  plaiiiJff>  were  members  of  a  joint  Hindu 
family  no  certificate  of  guatdianship  should  have  been 
issued  with  respect  to  them,  that  the  suit  f  )r  cancellation  of 
the  sale-deed  was  barred  by  time,  that  as  a  matter  of  fact  plain- 
tiff No.  I  was  more  than  30  years  old  and  plaintiff  No.  2  more 
than  28  years  old  at  the  date  of  the  suit,  that  before  the 
execution  of  the  sale-deed  in  question,  the  plaintiffs  had,  pur- 
porting to  act  as  adults,  executed  two  mortgage  deeds  in 
favour  of  Sheobaran  Singh,  whereupon  the  defendants  filed 
two  suits  for  pre-emption,  that  the  plaintiffs  to  this  suit  who 
were  defendants  to  those  two  suits  defended  them  as  majors, 
and  that  in  the  end  those  suits  were  compromised,  the  present 
plaintiffs  having  entered  into  the  compromise  as  adults,  and 
that  the  present  sale  in  the  defendants'  favour  was  one  of  the 
terms  of  the  compromise,  and  that  before  transferring  the  pro- 
perty to  Sheobaran  Singh  etc.^  plaintiffs  had  as  adults  given 
a  notice  to  the  defendants.  Upon  these  facts  the  defendants 
pleaded  that  the  plaintiffs  were  estopped  from  pleading 
their  minority  and  that  their  claim  was  also  barred  by  section 
13,  Civil  Procedure  Code,  as  they  had  not  pleaded  their  minor- 
ity in  the  pre-emption  suits.  They  claimed  restitution  of  the 
money  in  case  the  plaintiff's  suit  was  denied.  The  Subordinate 
Judge  who  tried  the  suit  found  upon  evidence  that  plaintiffs 
were  minors  at  the  date  of  the  sale  but  that  the  plaintiffs 
led  the  defendants  to  believe  that  they  were  majors,  and 
that  "  had  the  defendants  known  the  plaintiffs  to  be  minors, 
they  would   not  have  entered   into  the  SuUhnamah   in   the 
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pre-emption  suits  nor  into  this  sale  transaction."  But  in 
view  of  the  rulings  in  I.  L.  R.,  26  Cal.,  381  and  I.  L.  R., 
30  Cal.,  539,  he  held  that  the  plea  of  estoppel  could  not 
be  urged  against  the  plaintiffs  who  were  minors.  He  further 
found  that  the  suit  for  declaration  was  not  time-barred,  that 
no  certificate  of  guardianship  should  have  been  granted 
but  having  been  granted,  it  had  the  effect  of  extending  the 
plaintiffs  minority.  He  also  found  that  the  sale  had  been 
made  for  purposes  of  family.  In  the  result  he  decreed  the 
suit  of  the  plaintiffs  subject  to  their  refunding  Rs.  5,416-10-0 
to  the  defendants  vendees.  Against  this  decree  both  parties 
appealed  to  the  High  Court. 

Tej  Bahadur  Sapru  (with  him  Durga  Charan  Banerji),  for 
the  defendants  (vendees)  apf)ellants,  first  argued  the  case  upon 
the  merits  and  contended  that  the  evidence  did  not  prove 
that  plaintiffs  respondents  were  minors  at  the  date  of  sale. 
He  next  argued  the  question  of  estoppel.  He  submitted 
that  the  rule  of  estoppel  was  contained  in  section  115  of  the 
Indian  Evidence  Act  and  submitted  that  there  was  no  warrant 
for  holding  that  the  words  *one,  person '  in  the  section  meant 
*one  major  person\  In  principle  there  was  no  reason  why  an 
infant  should  be  treated  on  a  different  footing  from  an  adult 
so  far  as  this  section  was  concerned.  A  distinction  should 
be  made  between  a  contract  which  rested  upon  an  act  of  two 
parties,  and  an  estoppel  which  was  merely  a  rule  of  evidence 
and  created  no  substantive  right.  He  next  urged  that  there 
was  fraudulent  representation  as  to  age  by  the  plaintiffs,  and 
as  they  were  seeking  to  set  aside  the  sale,  they  must  refund 
the  money  they  had  received.  He  submitted  that  while  fraud 
was  not  necessarily  a  part  of  estopf)el,  it  always  arose  where 
the  action  of  deceit  would  be  maintainable.  He  cited  and 
discussed  the  following  authorities. 

Bigelow  on  Estoppel,  pp.  599,  606  and  607. 

Taylor  on  Evidence,  vol  I,  p.  589. 

Pollock  on  Contract,  p.  73,  505  and  537. 

Trevelyan  on  Minors,  p.  14. 

Sat  at  Chunder  Miiter  \,  Mohun  Bibee,  [1898]  I.  L.  R.,25  Cal.,  371. 

Brohmo  Dutt  v.  Dharmo  Das  Ghose,  [1898J  I.  L.  R.,  26  Cal,  381 

Dhannumull  v.  Ram  Chunder  Ghose^  [1890I  I.  L.  R ,  24  Cal.,  265. 

Ram  Ratun  Singh  v.  Shew  Nandan  Singh^  [1901]  I.  L.  R.,  29  Cal.,  126. 

^fohori  Bibee  v.  Dharmo  Das  Ghose^  f  »903l  !•  L-   R-*  30  Cal.,  539. 
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Ganesk  Lola  v.  Bapu^  [1895]  I.  L-  R.»  21  Bom.,  198. 
SHkemoH  v.  Dawson^  [1847]  i  De.  Gex.  &  Sm.,  9a 
MUls  V.  /V?^,  [1888]  L.  R.,  37  Ch.  D.,  153. 
Thurston  v.  Nottingham  Building  Society^  [1902]  i  Ch.  i, 
5.  C  <?/!  appeal^  [1903J  A.  C,  6. 

(The  argument  on  other  points  is  omitted). 

Sundar  Z.a/(with  YAm  Jang  Bahadur  Lal\  for  the  plaintifis- 
respondents,  first  ai^ued  the  case  on  facts  and  then  con- 
tended that  defendants  had  failed  to  show  that  there  was  any 
fraudulent  representation  on  the  part  of  the  plaintiffs,  and  that 
no  estoppel  could  under  the  circumstances  arise.  He  submit- 
ted that  the  contract  of  a  minor  being  void,  the  practical 
effect  of  allowing  a  plea  of  estoppel  against  him  would  be  to 
validate  a  void  contract.     He  cited 

Siikeman  v.  Dawson^  (1847),  16.  L.  J.  Ch.,  205.  S.  C.  i  Dc.  Gex.  &  Sm. 

He  next  discussed  the  authorities  cited  for  the  appellants. 

Tej  Bahadur  Sapru  replied. 

The  following  judgments  were  delivered. 

Banerji,  J.— This  and  the  connected  F.  A.  No.  118  of 
1906  arise  out  of  a  suit  brought  by  the  respondents  Lalta 
Prasad  and  Bhuaneshri  Prasad  for  possession  of  a  2  annas  6 
pie  share  of  zamindari,  and  for  a  declaration  that  a  sale-deed, 
dated  the  28th  of  June,  1899,  executed  by  them  jointly  with 
one  Dwarka  Prasad,  in  respect  of  the  said  share,  is  null  and 
void. 

The  plaintiffs  are  the  sons  of  Lala  Madho  Prasad  whose 
paternal  uncle  is  the  aforesaid  Dwarka  Prasad.  After  the 
death  of  Madho  Prasad  in  1882,  Dwarka  Prasad  applied  for 
and  obtained  in  1888  a  certificate  of  guardianship  of  the 
persons  and  property  of  the  plaintiffs  who  were  minors  at  the 
date  of  their  father's  death.  Madho  Prasad  and  Dwarka 
Prasad  jointly  owned  an  8  annas  share  in  the  village  Kharaun, 
out  of  which  Madho  Prasad  in  his  life-time  sold  2  annas  9 
pies,  and  Dwarka  Prasad  sold  2  annas  6  pies  after  Madho 
Prasad's  death.  The  remaining  2  annas  9  pies  was  sold  by 
the  plaintiffs,  and  Dwarka  Prasad  on  the  28th  of  June,  1899,  to 
Jagarnath  Singh  defendant,  and  the  predecessors-in-title  of 
defendants  Nos.  2  to  11.  The  plaintiffs  state  that  they  were 
minors  at  the  date  of  the  sale ;  that  they  are  persons  of  weak 
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intellect  and  inexperienced  ;  that  they  executed  the  sale-deed 
under  the  influence  of  Dwarka  Prasad  who  is  an  extravagant 
man  of  dissolute  habits ;  that  they  did  not  derive  any  benefit 
from  the  sale ;  that  the  sale  was  effected  without  any  necessity  ; 
and  that  they  did  not  receive  any  part  of  the  consideration 
for  it.  On  these  grounds  they  seek  to  set  aside  the  sale,  and 
recover  possession  of  the  portion  of  the  property  sold  of  which 
the  purchasers  have  taken  possession. 

The  defendants  deny  that  the  plaintiffs  were  minors  at 
the  date  of  the  sale  and  assert  that  the  plaintiffs  represented 
themselves  to  be  of  full  age,  and  thus  induced  them  to  pur- 
chase the  property.  They  contend  that  the  plaintiffs  are 
estopped  from  maintaining  the  suit  and  that  in  any  case  they 
are  bound  to  make  restitution  of  the  amount  of  consideration 
for  the  sale 

The  court  below  found  that  the  age  of  the  plaintiffs  was 
below  21  years  on  the  date  of  the  execution  of  the  sale-deed, 
and  that  they  were  minors  and  incompetent  to  make  the 
contract  of  sale.  Following  the  ruling  of  their  Lordships  of 
the  Privy  Council  in  Mohori  Bibi  v.  Dhannodas  Ghose  (}\  the 
learned  Subordinate  Judge  held  the  sale  to  be  void.  He, 
however,  was  of  opinion  that  the  plaintiffs  had  made  fraudu- 
lent misrepresentations  to  the  purchasers  as  to  their  age  and 
that  they  benefited  by  the  sale.  He  accordingly  made  a 
c^ecree  for  possession  on  condition  that  the  plaintiffs  should 
refund  so  much  of  the  consideration  for  the  sale  as  represent- 
ed the  value  of  the  share  decreed  to  them. 

Against  this  decree,  the  defendants  purchasers  have  pre- 
ferred this  appeal,  and  the  plaintiffs  have  preferred  appeal 
No.  1 18.  The  defendants  repeat  the  pleas  advanced  by  them 
in  the  court  below.  The  plaintiffs  contend  that  they  are  not 
liable  to  make  any  restitution. 

After  arguments  were  heard  in  both  the  appeals,  the 
learned  Advocates  for  the  parties  informed  us  that  there  was 
some  likelihood  of  a  compromise.  We  accordingly  deferred 
judgment.  The  parties,  however,  have  not  come  to  any  terms, 
aud  we  must  decide  the  appeals. 

(I)  [1903I  I.  L.  R.,  30  Cal.,  539. 
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The  first  question  is  that  of  the  age  of  the  two  plaintififs. 
It  was  conceded  at  the  hearing  that  as  a  guardian  of  the  plain- 
tiffs was  appointed  by  the  court  they  must  be  deemed  to  have 
been  minors  until  they  attained  the  age  of  21.  It  is  alleged 
on  behalf  of  the  plaintiffs  that  Lalta  Prasad  plaintiff  was  bom 
on  24th  November,  1880,  and  Bhuaneshri  Prasad,  on  17th 
April,  1882.  If  this  allegation  is  true,  the  former  attained 
majority  in  1901,  and  the  latter  in  1903.  So  that  both  of  them 
were  under  age  when  they  granted  the  sale-deed.  At  the 
time  of  registration  of  the  sale-deed,  however,  the  former 
stated  his  age  to  be  24  and  the  latter  22.  As  has  been  stated 
above,  the  learned  Subordinate  Judge  has  found  that  both 
the  plaintiffs  were  under  the  age  of  21  years  when  they 
executed  the  sale-deed.  After  carefully  considering  the 
evidence,  I  find  it  impossible  to  come  to  a  different  conclu- 
sion. It  has  been  abundantly  proved  that  Madho  Prasad, 
the  father  of  the  plaintiffs  died  in  1882.  The  witnesses  for 
the  plaintiffs  who  are  men  of  position  and  respectability 
swear  that  at  that  time  Bhuaneshri  was  about  six  months  old, 
and  Lalta  Prasad  about  eighteen  months.  There  is  no 
reason  to  disbelieve  these  witnesses,  and  it  is  most  unlikely 
that  they  have  made  a  mistake.  The  most  important  evid- 
ence on  the  point  is  afforded  by  the  fact  that  w  hen  on  the 
3rd  of  April,  1888,  Dwarka  Prasad  applied  for  a  certificate  of 
guardianship,  he  stated  in  his  application  that  the  age  of 
Lalta  Prasad  was  7,  and  that  of  Bhuaneshri  6  years.  Dwarka 
Prasad  has  been  examined  in  this  case  and  has  supported 
his  former  allegation.  He  had  no  motive  in  1888  for  under- 
stating the  age  of  each  of  his  grand-nephews,  and  I  see  no 
reason  to  assume  that  he  did  so.  According  to  the  evidence 
of  Lt.-Col.  Emerson,  the  Civil  Surgeon  the  plaintiffs  were  not 
of  full  age  in  1899.  On  this  point,  I  fully  agree  with  the 
finding  of  the  court  below. 

As  the  plaintiffs  were  minors  at  the  date  of  the  sale-deed, 
they  were  incompetent  to  make  a  contract  of  sale,  and  accord- 
ing to  the  ruling  of  the  Privy  Council  in  Mohori  Bibee  v. 
Dharmodas  Ghose,  referred  to  above  the  sale  must  be  held  to 
be  absolutely  void. 

It  is  contended  that  as  the  plaintiffs  falsely  represented 
to  the  appellants  that  they  were  of  full  age  and  thereby  induced 
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the  appellants  to  purchase  their  property  and  pay  them  the 
price  of  it,  they  are  estopped  from  proving  their  true  age 
and  denying  the  validity  of  the  sale  made  by  them.  Reliance 
is  placed  on  the  provisions  of  section  1 1 5  of  the  Evidence 
Act,  which  it  is  urged,  applies  to  minors  also.  Th*!  author- 
ities on  the  question  whether  that  section  applies  to  minors  are 
divergent.  Whilst  it  was  held  by  some  of  the  Judges  of 
the  Calcutta  High  Court  in  Brohtno  Duti  v.  Dharmodas  Ghose 
(*),  that  the  section  applies  only  to  persons  of  full  age,  the 
contrary  view  was  held  by  the  Bombay  High  Court  in  Gnnesh 
Lala  V.  Bapu  (').  1  do  not,  however,  deem  it  necessary  to 
express  any  opinion  on  the  point,  although  it  seems  to  me  to 
be  difficult  to  hold  that  in  no  case  would  the  doctrine  of 
estoppel  be  applicable  to  infants.  (See  Bigelow  on  Estoppel, 
p.  599,  et.  seq,)  In  my  opinion,  the  law  of  estoppel  can  only 
be  applied  subject  to  the  other  provisions  of  law  and  there- 
fore when,  as  held  by  the  Privy  Council,  a  contract  by  a 
minor  is  void  under  the  provisions  of  the  Contract  Act,  the 
law  of  estoppel  cannot  be  invoked  in  aid  to  validate  that 
which  is  void  under  the  law.  The  law  on  the  subject  is  thus 
stated  in  Pollock  on  Contracts,  6th  edition,  p.  73  : — "  When 
an  infant  has  induced  persons  to  deal  with  him  by  falsely 
representing  himself  as  of  full  age,  he  incurs  an  obligation 
in  equity,  which,  however,  in  the  case  of  a  contract  is  not  an 
obligation  to  perform  the  contract  and  must  be  carefully 
distinguished  from  it.  Indeed  it  is  not  a  contractual  obliga- 
tion at  all."  It  is  limited  to  this  extent  **  that  the  infant  is 
liable  to  restore  any  advantage  he  has  obtained  by  such 
representation  to  the  person  from  whom  he  has  obtained  it" 
(p.  52).  This  was  held  in  Stikeman  v.  Dawson  (*),  and  other 
cases  to  which  it  is  needless  to  refer.  In  that  case  Vice 
Chancellor  Knight  Bruce  observed  that  for  false  representa- 
tion or  a  fraudulent  suppression  or  concealment,  the  minor 
was  answerable  in  equity  after  his  majority,  notwithstanding 
his  minority  at  the  time.  This  liability  attaches  to  a  minor 
not  on  the  ground  of  estoppel  but  as  Sir  Frederick  Pollock 
points  out  on  the  ground  that  "  an  infant  shall  not  take 
advantage  of  his  own  fraud."  If,  however,  the  fact  of  minority 
(I)  [1898]  I.  L.  R.,  26  Cal,  381.  (2)  [1895]  I.  L.  R.,  21  Bom.,  198. 
(3)  [1847]  16  L.  J..  Ch.,205 
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was  known  and  there  was  no  deception,  restitution  cannot 
be  ordered.  No  question  of  estoppel  therefore  arises  in  this 
case,  and  what  we  have  to  consider  is  whether  the  plaintiffs 
made  any  fraudulent  misrepresentation  as  to  their  age  which 
deceived  the  appellants,  and  induced  them  to  purchase  the 
property  in  question. 

The  circumstances   which    led  up  to  the  sale  of  the  28th 
of  June,  1899,  are  these  :  on  the  26th  of  August,  1893,  Dwarka 
Prasad   borrowed   Rs.  400  from  some  of  the  appellants,  and 
hypothecated  4>^  pie  share.     In  lieu  of  that  sum  and  interest 
due  thereon  and  a  further   advance  of  Rs.  665    in    cash    for 
the  expenses  of  the  marriage    of  Lalta    Prasad,    plaintiff^  a 
mortgage  bond  for  Rs.  1200  was  executed  by  Dwarka  Prasad, 
and   Lalta  Prasad   on  the  9th  of  June,  1897.     On  that  occa- 
sion Lalta  Prasad  stated  his  age  to  be  22   years.     On    nth. 
April,  1898,  Lalta    Prasad  alone  borrowed    Rs    799-12   from 
Shiubaran   Singh  and  others  and  executed  a  mortgage  of  i 
anna   3   pie  share.     On  this  occasion  also  he  stated  his  age 
to   be   about    22   years.     On    7th  January,  1899,  Bhuaneshri 
borrowed  Rs.  800  from  Babu  Karan  Singh,  and  executed  a 
mortgage  of  i  anna  3  pie    15  krant  share.     He  stated  before 
the  Sub- Registrar  that  his  age  was  about  22  years  and  receiv- 
ed the  money  in  the  presence  of  that  officer.     So  that   long 
before  the  execution  of  the  sale-deed  in  suit,  the  two  brothers 
executed  three   documents  and  represented  themselves  to  be 
persons  of  full  age.     In  respect  of  the  last  two  mortgages,  the 
appellants  brought  suits  for  pre-emption,  and  these  suits  were 
defended  by  the  plaintiffs  as   persons   of  full   age,  and    they 
filed   written   statements  in  that    character  on   the   17th  of 
February,    1899.     Before  that  date,   that  is   on   the    i6th  of 
February,    1890,  the  two  plaintiffs  and  Dwarka  Prasad  sent  a 
notice  to  the  appellants    informing  them  that  they  were  de- 
sirous of  selling  a  3  annas  share  in  the  village  Kharaun,  and 
that  the  price  had  been  settled  with   Shiubaran  Singh  and 
others  at  Rs.  8000,  and  they  asked  the  appellants  if  they  would 
purchase  that  share   for   the  aforesaid  price.     They  further 
stated  in  the  notice  that  the  sale  should  be  completed  within 
ten  days,  otherwise  the  property  would  be  sold  to  Shiubaran 
Singh  and  others.     An  answer  to  this  notice  was  sent  on  23rd 
February,  1899,  expressing  readiness  to  purchase  for  a  reason- 
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able   price.     After  this,  the  pre-emption  suits   were  compro- 
mised, and  petitions  of  compromise  were  filed  on  1 5th  March, 
1899,  in  which  Lalta  Prasad  and  Bhuaneshri  said  that  it  had 
been  agreed  with  the  present  appellants,  the  plaintiffs  in  those 
suits,  that  each  of  the  two  brothers  would  sell  to  the  appellants 
a   I  anna  3  pie  15  krant  share  for  a  consideration  of  Rs.  2800. 
In  the  written  statements,   the  notice  and  the   petitions  of 
compromise  mentioned  above,  the  plaintiffs   professed  to  act 
as  persons  of  full  age.     Decrees  were  passed  in  the  pre-emp- 
tion suits  against  the  plaintiffs,  in  accordance  with  the  com- 
promise, and  in  the  decrees    their  names   appear  as   those 
of  persons   of  full   age.     It  was  in  pursuance  of  the  terms  of 
the  compromise  that  the    sale-deed    of    28th    June,    1899, 
was  executed.     The   property   sold   was   a    2  annas  9  pies 
share,    and    the    consideration     was    Rs.     5,958-5-0     which 
was   made   up  of  Rs.    1674-8-0   due    to    Shiubaran    Singh 
and   others  on  the  mortgages  of  nth   April,  1898,  and  6th 
January,  1899;  Rs  1420-8-0  due  on  account  of  the  mortgage 
of  9th  June,  1897,  and  Rs.  2,863-5-0  paid  in  cash  before  the 
Sub- Registrar.     At  the  time  of  registration  of  this  document, 
Lalta  Prasad  stated  his  age  to  be  about  24  and   Bhuaneshri- 
about   22   years.     It   is   thus   manifest   that   not  only  at  the 
date  of  the  execution   of  the   sale-deed  in  question  did  the 
plaintiffs  represent  themselves  to  be  of  full  age,  but  in  1897, 
1898  and  1899  they  executed   documents   in    favour   of  the 
appellants   and   other  persons  in  which  they    made  similar 
representations,  and  at  no  time  was  it  ever  hinted  that  they 
were  minors.     As  in  fact  they  were  minors,  these  representa- 
tions were  falsely  made,  and  they  were  clearly  made  with  a 
view  to  induce  the  appellants  to  advance  them   money  and 
purchase  their  property  on  the  faith  of  these  representations. 
If  the  appellants  or  any  of  them  was  aware  of  their  true  age 
they  had   no  object  in  obtaining  documents  from  them  with- 
out the  intervention  of  a  guardian.     I  fully  agree  with  the  fol- 
lowing observations  of  the  learned  Subordinate  Judge :  "There 
is  no  satisfactory  evidence  on  the  record  to  show  that  the  de- 
fendants knew  the  true  age  of  the  plaintiffs,  and  were  not  misled 
by  their  untrue  statements.     The  defendants  are  residents  of 
Ghazipur,  while  the  plaintiffs  are  residents  of  Jaunpur.     There 
is  no  reason  to  believe  that  the  defendants  knowingly  entered 
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into  a  contract  with  minors.  Had  they  known  the  plaintiffs 
to  be  minors  they  would  not  have  entered  into  the  Sulek- 
namas  in  the  pre-emption  suit  nor  into  this  sale  transaction. 
The  facts  are  all  against  the  supposition  that  the  defend- 
ants knew  the  plaintiffs  to  be  minors,"  It  is  true  Sita  Ram 
appellant  stated  that  he  had  known  Bhuaneshri  for  thirteen 
years  but  Sitaram  was  not  one  of  the  purchasers  under  the  sale 
deed,  and  it  does  not  appear  that  any  of  the  purchasers  had 
even  seen  the  plaintiffs  before  they  entered  into  the  transac- 
tions of  1897  and  1898.  The  Sub- Registrar  who  registered 
the  deeds  mentioned  above  has  given  evidence  in  this  case 
and  has  stated  that  he  considered  the  plaintiffs  to  be  men 
of  full  age,  and  it  is  not  surprising  that  the  appellants 
also  considered  them  to  be  of  full  age,  and  were  as  much 
deceived  on  the  point  as  the  Sub- Registrar.  In  my  judgment, 
the  plaintiffs  made  false  representations  as  to  their  age  with  a 
view  to  induce  the  purchasers  at  first  to  lend  them  money, 
and  afterwards  to  purchase  their  property,  and  that  these 
representations  were  fraudulently  made.  The  plaintiffs  are 
therefore  liable  in  equity  to  make  restitutions  for  the  benefit 
they  obtained. 

The  learned  Subordinate  Judge  has  ordered  the  plaintiffs 
to  refund  Rs.  5,416-10-5,  out  of  the  consideration  for  the  sale. 
He  is  of  opinion  that  the  whole  of  this  money  was  received 
by  the  plaintiffs  and  this  finding  is,  in  my  opinion,  justified 
by  the  evidence.  The  endorsement  of  the  Sub-Registrar  on 
the  sale-deed  shows  that  Rs.  2863-5-0  was  received  by  Lalta 
Prasad  in  his  presence.  Lalta  Prasad  has  not  repudiated  the 
correctness  of  this  entry,  and  he  has  not  by  his  own  dep>osi- 
tion  or  by  any  other  evidence  proved  that  he  returned  the 
money  or  gave  it  to  Dwarka  Prasad.  He  borrowed 
Rs.  799-12  from  Shiubaran  Singh  and  others,  and  Bhuaneshri 
borrowed  Rs.  800  from  them.  These  amounts,  together 
with  interest,  were  due  by  them,  and  the  total  sum  due  was 
Rs.  1674-8.  It  has  been  proved  that  this  sum  was  paid  by 
the  appellants  to  the  creditors  Shiubaran  Singh  and  others. 
Of  the  amount  of  the  bond  of  9th  June,  1897,  Lalta  Prasad 
took  Rs.  665  for  the  expenses  of  his  marriage.  This  amount 
together  with  interest,  was  clearly  due  by  him  alone,  and  as 
it  was  set  off  against  the  consideration  for   the   sale-deed,  he 
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has  benefited  to  the  extent  of  the  amount  due  by  him.  It 
has  thus  been  abundantly  proved  that  the  two  plaintiffs  who 
are  admittedly  joint  received  and  benefited  by  the  amount 
which  the  court  below  has  directed  to  be  restored  by  them. 
As  pointed  out  by  that  court,  although  they  were  minors  in 
the  eye  of  the  law  they  were  grown  up  young  men  when 
they  received  the  money.  Lalta  Prasad  was  on  his  own  show- 
ing about  19  years  old  and  Bhuaneshri  over  17.  They  were 
old  enough  to  understand  and  know  their  own  interests,  and 
it  is  most  unlikely  that  they  were  entirely  under  the  influence 
of  Dwarka  Prasad.  They  are  therefore  liable  to  make  res- 
titution of  the  amounts  by  which  they  have  benefited.  In 
the  CSLSG  of  MoAort  Btdee  V,  DAanno  Das  Ghose  (*),  restitu- 
tion was  not  ordered  but  that  was  apparently  on  the  ground 
that  the  mortgagee  in  that  case  had  advanced  the  money 
with  full  knowledge  of  the  age  of  the  plaintiff  and  was  not 
deceived.  In  the  present  case  I  am  of  opinion  that  the  pur- 
chasers were  ignorant  of  the  true  age  of  the  plaintiffs,  and 
were  deceived  by  their  misrepresentations.  I  would  there- 
fore dismiss  both  the  appeals  with  costs. 

Richards,  J. — These  appeals  arise  out  of  a  suit  for  a  declar- 
ation of  the  plaintiffs*  title  to  certain  property  and  for  a  declara- 
tion that  a  certain  sale  deed  dated  the  28th  of  June  1899,  was 
void  against  the  plaintiffs.     The  plaintiffs  are  the  sons  of  one 
Lala  Madho  Parshad.    Lala  Madho  Parshad  was  the  son  of 
Lala    Mahabir    Parshad.     Lala    Mahabir    Parshan    was    a 
brother  of  the  defendant  Lala  Dwarka  Parshad.     These  per- 
sons were  all  members  of  a  joint  Hindu  family,  and  the  pro- 
perty in  question  was  part  of  the  joint  family  estate.     Maha- 
bir Parshad  died  in  1870,  leaving  Madho  Parshad    his   son  a 
minor,  him  surviving.    The  share  of  the  family  was  an  eight 
anna  zamindari  share.     After  the  death  of  Mahabir   Parshad 
Dwarka  and  Madho  sold  a  2^  share  out  of  the   eight   anna 
share.     Madho  died  on  the  25th  of  September,  1882,  leaving 
the  plaintiffs'  infant  children  him  surviving.     In  1891,  Dwarka 
Parshad  sold  a  two  anna  three  pie  share  and  also  a  two  anna 
seven  and  a  half  pie  to  certain  persons   now   represented   by 
the  defendants  I  to  II. 
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The  plaintiffs  did  not  join  in  this  sale. 

On  the  28th  of  June,  1899,  Dwarka  Parshad  and  the 
plaintiflfs  sold  a  three  pie  share  to  one  Beni  Koeri  and  others, 
and  the  remaining  two  anna  9  pie  share  to  persons  represent- 
ed by  the  defendant  I  to  II. 

It  is  in  effect  to  set  aside  the  deed  transferring  this  two 
anna  9  pie  share  that  the  present  suit  is  brought.  The 
plaintiffs  allege  that  the  plaintiflf  No.  i  Lalta  Parshad  was 
born  on  the  24th  of  November,  1880,  and  that  the  plaintiff 
No.  2  Lala  Bhuaneshri  Parshad  was  born  on  the  17th  April, 
1882,  and  that  they  attained  majority  on  the  24th  November, 
1 90 1,  and  the  17th  of  April,  1903,  respectively,  that  they  re- 
ceived no  consideration  and  that  the  sale  was  a  fraud  upon 
them.  The  defendants  I  to  II  allege  that  the  plaintiffs  were 
of  full  age  when  they  executed  the  sale  deed  and  that  even 
if  they  were  not  they  repreieated  themselves  as  being  of  full 
age  and  that  therefore  they  ought  not  to  be  allowed  to  set 
up  the  minority. 

A  certificate  of  guardianship  of  the  person  and  property 
of  the  plaintiffs  was  granted  in  the  year  1888  to  Dwarka  Par- 
shad, and  accordingly  under  the  provisions  of  Act  40  of  1858, 
the  plaintiffs  did  not  attain  majority  until  they  reached  the 
age  of  21  years  respectively.  The  court  below  has  found  that 
the  plaintiffs  were  minors  at  the  time  the  sale  deed  of  the 
28th  of  June,  1899,  was  executed.  The  learned  Subordinate 
Judge  says  "  The  fact  of  the  plaintiffs  being  minors  is  estab- 
lished beyond  any  reasonable  doubt"  I  entirely  agree  with 
that  finding.  Dwarka  Parshad,  the  guardian  of  the  minors, 
was  examined  and  proved  that  they  were  minors.  Perhaps 
not  much  reliance  should  be  placed  on  bis  uncorroborated 
evidence  but  on  the  loth  of  March,  1888,  he  made  an  applica- 
tion to  the  District  Judge  to  be  appointed  guardian  of  the 
minors  (he  was  subsequently  appointed  guardian),  he  then 
gave  the  ages  of  the  plaintiffs  as  seven  years  and  six  years, 
respectively.  In  the  year  1888,  Dwarka  had  no  object  or 
motive  for  understating  the  ages  of  his  nephews,  and  it  is  im- 
possible not  to  give  great  weight  to  this  corroboration  of  his 
evidence.  The  Civil  Surgeon  examined  the  plaintiffs  on  the 
25th  of  November,  1905,  and  he  stated  the  age  of  the  elder 
plaintiff  to  be  then  twenty  four  years,  and  the  younger  plaintiff 
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twenty  two  years.  This  was  six  years  after  the  execution  of 
the  deed  in  question,  and  unless  the  Civil  Surgeon  was  very 
much  in  error,  the  plaintiffs  must  have  been  under  twenty  one 
years  in  June,  1899.  There  was  a  lot  of  other  evidence  which 
is  not  perhaps  very  definite  but  the  age  of  the  plaintiffs, 
particularly  of  the  plaintiff  Bhuaneshri  Parshad  is  fixed  by 
the  death  of  their  father  Madho  Parshad  which  unquestionably 
happened  not  earlier  than  1882.  Bhauneshri  Parshad  was 
then  an  infant  in  arms. 

In  1899,  the  plaintiffs  were  recorded  as  minors.  On  the 
last  day  of  hearing  of  the  appeal,  the  last  mentioned  plaintiff* 
was  in  court  and  he  appears  even  now  to  be  a  very  young 
man.  I  think  it  is  pretty  clear  from  the  evidence  that  Dwarka 
was  at  least  an  extravagant  man :  he  very  soon  dissipitated 
almost  his  entire  interest  in  the  family  property,  it  was  quite 
unnecessary  for  him  to  have  applied  for  a  certificate  of  guar- 
dianship to  his  nephews  as  the  family  was  joint  and  I  have 
no  doubt  that  his  object  in  getting  himself  appointed  was  to 
enable  him  the  more  effectually  to  dispose  of  the  minors' 
property.  I  also  think  that  there  is  a  good  deal  in  the  case 
to  suggest  that  the  interests  of  the  plaintiffs  were  not  very 
well  looked  afler.  The  defendants  or  the  persons  whom  they 
represent  had  become  co-sharers  in  1891,  and  I  think  it  hard  to 
believe  that  they  were  unaware  of  the  plaintiffs  real  age.  In 
fact  one  of  the  defendants  Sita  Ram  admits  that  he  had  seen 
the  second  plaintiff"  visiting  the  village  "for  the  last  twelve  or 
thirteen  years."  I  shall  now  proceed  to  consider  the  evidence 
as  to  the  alleged  representation  by  the  plaintiffs  that  they 
were  of  full  age.  The  plaintiffs  went  before  the  Registrar  in 
1897,  1898  and  1899  in  connection  with  the  registration  of 
certain  mortgages.  It  is  not  very  clear  what  occurred  before 
the  Registrar  but  they  apparantly  did  give  their  ages  as  being 
over  21  years.  Possibly  the  Registrar  was  deceived,  but  the 
Registrar  was  not  the  purchaser.  They  also  defended  a  suit 
or  suits  as  adults.  There  is  however  no  evidence  that  in  the 
negotiations  for  the  sale  of  the  28th  June,  1899,  or  at  any  time 
up  to  the  execution  of  the  deed  the  plaintiffs  ever  represented 
themselves  to  the  defendants  (or  to  the  persons  now  represent- 
ed by  the  defendants)  as  being  of  full  age.  None  of  the  de- 
fendants have  come  forward  to  say  that  they  were  in  fact  misled 
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by  the  representation  of  the  plaintiff  or  that  they  ever  made 
any  enquiry  about  tlieir  ages.     The  defendant  Sita  Ram  says 
that  the  sale  deed  sued  on  was  executed  under  his  superintend- 
ence and  in  cross-examination  he  admitted  that  he  had  been 
seeing   Bhuaneshri  Parshad  for   1 2  or    13  years.     I  am  quite 
satisfied  that  Sita  Ram  knew  that  plaintiff  No.  2  at  least  was 
under  2 1  years.     I  believe  the  truth  to  be  that  the  defendants, 
who  had  already  acquired  the  greater  part  of  Dwarka's  share 
were  naturally   very  anxious  to  acquire  the  remaining  shares 
and  were  prepared  to  be  at  the  risk  of  purchasing  from  minors. 
1  think  it  quite  impossible  to  hold  that  the  plaintiffs  were  guilty 
of  fraudulent  misrepresentation  of  their  ages  committed  for  the 
purpose  of  deceiving  the  defendants  or  their   representatives 
and  inducing  them  to  buy  the  property.     The  learned  Subor- 
dinate Judge  did  not  frame  any  express    issue  as   to  whether 
or  not  there  had  been   fraudulent   misrepresentation    by  the 
plaintiffs  as  to   their  ages.     At  pages  20  and  21  of  the  judg- 
ment however  he  refers  to  two  pre-emption  suits  brought  by 
the  defendants   against   the  plaintiffs  and  the  uncle  Dwarka: 
these  suits  were  defended   by  the  plaintiffs   as  adults  and  the 
learned  Judge  says  that  the  plaintiffs  ought   to  have  brought 
to  the  notice  of  the  court  that   they  were  minors  and  later  on 
at  page  21  he  says  "  U  ever  a  fraud  was   committed   upon  a 
court  deliberately  and   with  the  object  of  injuring  the  other 
party  this  is  such  a  case  "     On  the  strength  of  this  supposed 
fraud,  the  learned  Judge   has  ordereJ  the  plaintiffs  to  refund 
the  sale  consideration  as  a  condition  to  setting  aside  the  sale 
deed.     Surely  this   is  a  strange  ground   for   holding   minors 
guilty  of  fraud.     I  think  the  evidence  goes  to  show  that  the 
whole  litigation  was  managed  by  Dwarka  and  that  the  plain- 
tiffs were  under  his  influence  and  ready  to  do  whatever  he 
told  them  to  do,  and  I  think  it   quite  impossible  to  hold  that 
the   plaintiffs   were  guilty  of  fraudulent   misrepresentation 
merely  because  when  sued  as  adults  they  neglected  to  inform 
the  court  of  their  minority.     In  my  opinion,  the  ordinary  law 
as  to  estoppel  does  not  apply  to  infants,   and  this  was  practi- 
cally admitted  in  the  argument.     It  is  said,  however,  that  an 
infant  is  liable  for  fraudulent   misrepresentation   in  an  action 
for  deceit,  and    that  the   fraud  of  an  infant  may  therefore  be 
upset  as  a  defence  when  the  infant  seeks  to  set  aside  a   trans* 
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action  induced  by  his  fraud.     Assuming   this  for  the  purpose 
of  argument   to  be  so,    I  think  it   a  fair  test   in    this   case  to 
consider  whether  the  defendants  on  the  eviisnce  could  succeed 
if  they  were  suing  as   plaintiffs   in   a   suit    for  damages   for 
fraudulent   misrepresentation.     I    certainly  hold   they  could 
not.     In   such   a   suit  the  plaintiffs  should     prove    that   they 
were  induce  1  to  enter  into  the  contract  of  sale  by  the  fraudu- 
lent misrepresentation  of  the  defendant,  and  that  the  plaintiff 
(purchaser)  was  in  fact  deceived  and  really  did  not  know  the 
true  state  of  the  facts.     They  (the   defendants)  have  never 
even  come  forward   to  say  that    they  were   in  fact   misled  or 
deceived.     The  evidence    is   altogether    consistent   with   the 
plaintiffs  acting   under  the   influence  of  their  uncle,  and  the 
defendant's   agent  Sita   Ram,  I  believe,   knew   well   that  the 
plaintiffs  were  minors.    One  question  further  remains,  namely, 
should  the  court  direct  the  plaintiffs  to   make  any  compensa- 
tion to  the  defendants,  and  if  so  to  what   extent.     The  court 
below   directed    that    Rs.   5,416-10-5    should    be  paid  by  the 
plaintiffs  before  getting  possession.     It  seems  to  me  that  the 
policy  of  the  law   is  to   protect   infants   against   themselves 
as  well   as   against  others.     In  the  case    of  Mohori  Bibi  v. 
Dharmo  Das  Ghose  (*),  their  Lordships  of  the  Privy  Council 
held   that   a   minor   was  wholly  incapable    of  making   con- 
tracts.    Section    64  of  the   Contract     Act,     therefore    does 
not    apply.     In   the  case  cited,    the   minor   was    within    a 
few  months  of  being   21   years   when  he  executed  the  mort- 
gage, and  yet  the  latter  was  set  aside  without  any  compensa- 
tion.    Dealing  with  the  question  of  compensation,  their  Lord- 
ships  quote  the  following    passage    from    the  judgment  of 
Lord  Justice  Romer  in  the   case  of    Thurston   v.  Nottingham 
Building  Society,  {^),    "  The  short  answer  is  that  a   court  of 
equity  cannot  say  that   it  is  equitable  to  compel  a   person  to 
pay   any  money   in  respect  of  a  transaction  which  as  against 
that  person  the  Legislature  has  declared  to  be  void." 

In  the  case  of  Thurston  v.  Nottingham  Permanent  Build- 
ing  Society,  the  infant  was  allowed  to  keep  the  entire 
advance  made  to  her  by  the  Society  for  the  purpose  of  com- 
pleting buildings   on  her   property.     I  can   see  no  reason  for 

(0  [1903]  30  CaL,  539. 
^2)  [1902]  I  Ch.,  I  and  [1903]  A.  C,  6. 
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directing  the  plaintifTs  to  refund  the  entire  purchase  money. 
Furthermore  the  cases  of  both  the  plaiatiflfi  are  not  quite 
identical.  Lalta  Parshad  was  not  only  the  elder  of  the  two 
but  he  seems  to  have  received  a  larger  amount  of  money. 
Lalta  Parshad  as  sole  mortgagor  mortgaged  i  anna  3  pie 
share  on  nth  April,  1898.  Bhuaneshri  Parshad  in  like  man- 
ner on  7th  January,  1899,  mortgaged  a  one  anna  3  pie  15 
krant  share. 

The  defendants  or  their  representatives  brought  suits  for 
pre-emption  against  Lalta  and  Bhuaneshri  in  respect  of  these 
mortgages.    (These  are  the  suits  the  plaintiffs  defended  as 
adults).     The  suits  were  compromised  and  decrees  made  in 
the  terms  of  the  compromise.     By  these  compromises  the 
defendants  in  the  present  suit  were  to  pay  Rs.  829  with  interest 
to    the    mortgagees    in    respect    of    Lalta's   mortgage   and 
Rs.  52-8-0  costs.     They  were  also  to  pay   Rs.  811  with  inter- 
est and  Rs.   52-8-0  costs  in  respect  of  Bhuaneshri  Prasad's 
mortgage.     In  the  sale-deed  of  nth  April,  1899,  ^^  ^^  recited 
that  Rs.  1,674-8-0  was  paid  to  the  mortgagees  on  foot  of  these 
mortgages.     The  shares  of  the  plaintiffs  in  respect  of  this  sum 
of  Rs.  1,674-8-0  were  practically  equal  in  amount  and   I  treat 
them  as  equal.     Lalta  had  had  a  further  advance  of  Rs.  665 
on  foot  of  the  mortgage  made  by  him   and  his  uncle  on  9th 
June,  i897,and  under  the  terms  of  the  sale-deed,  this  mortgage 
was  also  paid  off.     It  may  therefore   be  said  that  on  the  sale 
of  the  28th  June,  1899,  debts  of  Lalta*s  to  third  parties  were 
discharged  as  follows,  Rs.665,  Rs. 837-4-0  (half  of  Rs.  1,674-8-0) 
and    Rs.   52-8-0  costs,  total    Rs.   1,554-12.     In    the  case  of 
Bhuaneshri,  debts  were  in  like  manner  discharged  Rs.  837-4-0 
(half  of  Rs.  1,674-8)  and  Rs.  52-8-0  costs,  total   Rs.  889-12-a 
Lalta  was   married  in  1897  ^^^d  the  Rs.  665  were  for  his  mar- 
riage  expenses.     I   think   that  it  would  be  reasonable  under 
the   provisions   of  section  41    of  the   Specific  Relief  Act  to 
direct  that  plaintiff  Lalta  should  pay  to   the   defendants    the 
sum    of  Rs.    1,554-12-0  as  a  condition  to  getting  possession, 
and  that  the  plaintiff  Bhuaneshri  should  in  like  manner  pay 
the  sum  of  Rs.  889-12-0,  and  I  would  to   this  extent   modify 
the  decree  of  the  lower  court.     These  sums  represent  mort- 
gage debts  paid  to  third  parties.     The  mortgages  have  never 


Digitized  by 


Google 


VOL.   v.] 


HIGH  COURt. 


69t 


been  set  aside,  and  I  think  that  these  mortgage  debts  stand 
on  a  different  basis  from  the  other  monies  which  the  court 
below  has  directed  the  plaintiffs  to  pay  as  a  condition  to 
getting  possession.  I  would  dismiss  the  defenc'ant's  appeal, 
and  allow  the  appeal  of  the  plaintiffs  to  the  extent  mention- 
ed above. 

By  the  Court. — This  appeal  is  dismissed  with  costs, 
including  in  this  Court  fees  on  the  higher  scale. 

S.  Appeal  dismissed. 
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SULTAN  KHAN  and  others 

versus 

KING-EMPEROR.* 

Code  0/  Criminal  Procedure  (Act  Vofi8g8)y  section  337— Oral  sanction 
of  District  Magistrate— Pardon — Legal—Statement  on  oath  of 
approver— admissible  against  him  when  fardon  forfeited— Joint 
trials  Irregularity. 

There  is  no  provision  of  law  in  the  Criminal  Procedure  Code 
which  lays  down  that  an  approver  to  whom  pardon  has  been  tendered 
and  who  does  not  fulfil  the  conditions  on  which  the  pardon  was 
tendered  cannot  be  tried  at  the  same  trial  with  the  other  accused. 
Where,  therefore,  an  approver  whose  pardon  was  forfeited  was  tried 
along  with  the  other  accused,  held  that  the  joint  trial  did  not  vitiate 
the  proceedings. 

The  provisions  of  section  337  of  the  Code  are  very  salutary  provi- 
sions, the  neglect  of  which  may  lead  to  difficulties.  But  where  a 
confession  was  made  before  a  Magistrate  whci  with  the  oral  sanction 
of  the  District  Magistrate  tendered,  the  accused  confessing  his  guilt, 
a  pardon  which  was  accepted  but  which  was  subsequently  writhdrawn 
held  that  the  statement  made  by  such  an  approver  on  oath  could  be 
used  in  evidence  against  him  when  he  was  subsequently  tried.  Heldy 
farther  that  the  tender  of  pardon  although  irregular  was  legal. 
Queen-Empress  v.  Chidda^  I.  L.  R.,  20  All.,  40,  distinguished. 

Criminal  appeal  against  an  order  of  C.  Rustomji  Esq., 
Sessions  Judge  of  Allahabad. 

Two  women  were  murdered  at  midday  in  the  city  of 
Allahabad.  Suspicion  fell  on  the  appellants  and  they  were 
arrested.  Sarju,  one  of  the  appellants  was  tendered  a  pardon 
by  Mr.  Moore,  the  Joint  Magistrate  of  Allahabad.  At  the 
time  Mr.  Moore  was  not  the  Magistrate  investigating  the  case. 
♦Criminal  Appeal  No.  711  of  1908. 
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Sarju  made  a  statement  implicating  all  the  applicants,  but 
subsequently  withdrew  the  statement.  His  pardon  was  with- 
drawn and  he  was  tried  with  the  other  accused.  The  Sessions 
Judge  found  the  appellants  guilty  and  sentenced  them  to 
death.  The  High  Court  summoned  Mr.  Moore  and  examined 
him.  He  stated  that  the  pardon  was  tendered  with  the 
sanction  of  the  District  Magistrate. 

C.  C.  Dillon,  for  the  appellants,  Thakur  and  Kandhai, 
argued  that  the  trial  of  the  three  appellants  Thakur,  Kandhai 
and  Sultan  Khan  with  that  of  Sarju  was  illegal  and  prejudiced 
the  appellants.  Sarju,  who  was  an  approver  and  whose 
pardon  had  been  withdrawn  should  have  been  tried  separately 
and  not  put  back  from  the  witness  box  to  the  dock.     He  cited 

Queen- Empress  v.  Mulua,    [1892]  I.  L.  R.,  14  All.,  502. 
The  Queen  v.  Petumbre  Dhobee,{\Z76\  14  W.  R.  Cr.,  la 
Queen-Empress  v.  Rama  Jevarty  [1892]  I.  L.  R.,  15  Mad.,  352. 
Queen-Empress  v.  Bhau,  [1899]  I.  L.  R.,  23  Bom.,  493. 

He  then  addressed  the  Court  on  the  evidence. 

Sunder  Lai,  (Durga  Charan  Banerji  and  Datti  Lai  with 
him)  for  Sultan  Khan,  continued  the  argument  on  the  evidence 
and  submitted  that  the  evidence  for  the  prosecution  even  if 
believed  did  not  make  out  a  case  against  the  appellants. 

Satya  Chandra  Mukerji,  (E,  A,  Howard dim\  Gokul Prasad 
with  him)  for  Sarju,  contended  that  the  joint  trial  was  ill^al. 
Besides  the  cases  already  cited  he  referred  to 

Queen-Empress  v.  Sudra,  \\%^2\  I.  L.  R.,  14  AIL, 336. 
King-Emperor  v.  Bala    [1901]  I.  L.  R.,  25  Bom.,  675. 
Queen-Empress  v.  Ramasami,  [1901]  I.  L.  R.,  24  Mad ,  321. 
[Griffin,  J.,  referred  to 

Queen-Empress  v.  Brij  Narain  Man,  [1898]  I.  L.  R.,  20  AIL,  529 
as  an  authority  the  other  way]. 

The  statement  of  Sarju  was  made  under  the  promise  of  a 
pardon.  It  could  not  be  admitted  in  evidence  even  against 
him  because  it  was  made  under  an  invalid  tender  of  pardon 
and  it  was  caused  by  inducement  and  promise  within  the 
meaning  of  section  24  of  Act  I  of  1872.  Mr.  Moore,  when  he 
tendered  the  pardon  was  not  enquiring  into  the  offence  and 
he  was  not  competent  to  tender  a  pardon  under  section  337, 
Criminal  Procedure  Code. 
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He  relied  on 

Queen-Empress  v.  Chiada^  [1898]  I.  L.  R.,  20  All.,  40. 

Empress  of  India  v.  Asghar  Ali^  f  1880]  I.  L  R.,  2  All.,  260. 

Ros$  Alston,  for  the  Crown,  contended  that  the  statement 
of  Sarju  was  a  confession  within  the  meaning  of  section  30 
of  the  Indian  Evidence  Act,  and  as  such  admissible  against 
all  the  accused.  He  tendered  Mr.  Moore  as  a  witness.  Mr. 
Moore,  deposed  that  he  had  tendered  pardon  to  Sarju  under 
the  verbal  orders  of  the  District   Magistrate. 

The  judgment  of  the  Court  was  delivered  by 
Knox,  J.     Sultan    Khan,    Pathan,    Thakur    Prasad    and 
Kandhai,  Agarwalas  and   Sarju,    Ahir,   have   been  convictev) 
by  the  court  of  Sessions,  Allahabad,  of  the  offence  of  murder 
and  all  four  of  them  sentenced    to   death.     The   case   comes 
before  us  for  confirmation  of  the   sentences    passed,   and  we 
have  also  to  consider  a  memorandum  of  appeal    put  forward 
by  the  four  convicts.     Each    of  them    has   been    represented 
before  us  and  we  have  been  taken  through  the   whole   of  the 
evidence.     It  is  common  ground  that  on  the    13th   of  March 
last,  Musammat  Sona,  Agarwalin,  and   Musammat   Kasturia, 
Sonarin,  were  murdered  in   the  heart  of   Allahabad    in  close 
proximity  to  the    principal    Police  Station    sometime  in   the 
afternoon  of  that  day.     The  case  for  the  prosecution   is  that 
there  has  been    an    intrigue  of  some    standing   between   one 
Ram   Jiawan    and    one    Musammat  Shama  Bibi   a  widowed 
niece  of  Badri  Pershad.     Badri   Pershad  is  a  man  of  consider- 
able importance,  an  Honorary  Magistrate   and    a   vakil.     He 
was  charged  with  abetment  of  this  murder  and    tried   along 
with  the  present  accused  but  was  acquitted  by    the   court   of 
Sessions.     The  two  convicts   Thakur   Parshad  and   Kaniihai 
are  closely  related  to  him,  the  others  are  his   servants.     It   is 
said  that  Thakur  Parshad  and  Kandhai  went   to    Badri    Per- 
shad and  persuaded  him  to  kill  both  Ram  Jiawan  and  Musam- 
mat Kasturia,  the  latter  being  accused  of  helping   in    the   in- 
trigue already  mentioned  between  Shama  and    Ram    Jiawan. 
The  murder  was  to  have  taken    place   on   the    12th,  but   the 
murderers  on  going  to  the  house  found  the  outer  door   closed 
and  thought  it  better   to  await  another  opportunity.     On   the 
13th,   they  effected  an  entrance  somewhere  between  the  hours 
of  I  and  3.     We  cannot  fix  the  exact  time  of  the   murder 
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with  certainty,  for  the  evidence  upon  this  point  is  very  con- 
flicting. The  murderers  first  came  upon  the  Sonarin.  Sultan 
Khan  caught  her  hair,  pressed  her  down  and  hit  her  5  or  6 
times  with  a  chopper  on  the  neck  and  the  head.  Ram 
Jiawan's  mother,  an  old  lady  of  75  years  of  age,  and  represent- 
ed as  short-sighted  and  almost  paralytic,  called  out  upon 
hearing  the  disturbance,  and  it  is  said  that  Sultan  Khan 
then  went  and  hit  her  also  four  or  five  times  with  a  chopper 
on  the  neck  and  the  right  hand.  News  of  what  had  happened 
reached  Ram  Jiawan  who  was  at  his  shop  close  to  the  Kot- 
wali.  He  went  at  once  and  seeing  the  state  of  affairs  returned 
to  the  Police  Station  and  recorded  his  report  between  3  and 
3-30  P.  M.  The  police  came  to  the  spot  They  found  the 
old  lady  still  living  and  Kasturia  lying  dead  in  the  clalan 
facing  south.  Sona  was  taken  to  the  Kotwali  and  died  short- 
ly after.  In  spite  of  every  effort  being  made  the  (x>lice 
found  no  clue  until  the  27th  of  March.  We  are  not  informed 
as  to  what  was  the  exact  nature  of  the  clue  that  they  then 
received.  Some  further  clue  appears  to  have  been  obtained 
on  the  loth  of  April  but  no  active  steps  were  taken  until 
the  29th  of  April,  when  the  police  questioned  Sarju.  On 
the  30th,  they  went  further  and  arrested  Sarju,  Thakur  Par- 
shad,  Kandhai  and  Sultan.  On  the  istof  May,  Sarju  was  pro- 
d  uced  before  Mr.  Moore,  Joint  Magistrate  and  made  a  state- 
ment to  which  we  shall  again  refer.  As  a  result  of  this 
statement,  Badri  Prasad  was  arrested  on  the  9th  of  May. 
Two  important  witnesses  were  examined  by  the  police,  one 
being  Mangal  Ram  Ahir,  on  the  9th  of  May,  and  the  other 
Musammat  Sheorania  on  the  loth  of  May.  This  is  what 
we  learn  partly  from  the  evidence  of  Mangal  Ram  and  Mus- 
sammat  Sheorania  partly  from  the  statement  made  by  Sarju 
and  partly  from  the  police  evidence,  and  it  represents  in  the 
main  case  presented  to  us  here  with  great  care  by  Mr.  Ross 
Alston  who  appeared  for  the  Crown.  A  great  deal  of  evidence 
was  produced  at  the  trial  but  the  only  evidence  upon  which 
the  learned  Sessions  Judge  has  acted  is  the  evidence  of  these 
two  witnesses,  Mangal  and  Sheorania,  together  with  certain 
other  evidence  bearing  upon  an  intrigue  between  Ram  Jiawan 
and  Musammat  Shama  as  supplying  the  motive  for  the 
murder.  The  learned  counsel  who  appeared  for  the  Crown 
took  with  one  exception  the  same  view  of  the  evidence  as 


Digitized  by 


Google 


VOL.  V. 


HIGH  COaRt. 


695 


did  the   learned  Judge,  and   we  have,  therefore,  only  to  con- 
sider how  far  this  eviJence  establishes  the  guilt  of  the  accused. 
That  exception  was  that  he  pressed  us  to  consider  the  state- 
ment of  Sarju  on  the  ist  of  May,  1908,  as  against  the  other 
three  convicts  who  were  tried   along  with  him.     This   the 
learneJ    Sessions  Judge   refused   to   do.     All  this  evidence 
was  very  rigorously  attacked  by  the  learned  Counsel  who  ap- 
peared for  the  defence.     The  following  objections  were  raised 
to  the   consideration   of  Sarju*s   statement   both  as   against 
the  three  appellants  Thakur   Parshad,   Kandhai  and  Sultan, 
and  as  against  Sarju    himself.     It  was   objected   (i)  that  the 
joint  trial   of  all  the   four  accused    was   illegal,   {2)  that  the 
statement  had  been  made  under  an  invalid   tender  of  pardon 
an  J  could  not,  therefore,  be  used  in    any  way,  (3)  that  it  was 
a  statement  cause.!  by  inducement  and  therefore  inadmissible 
in  evidence  under  section  24  of  Act  No.  i  of  1872   and  that 
it  was  not  corroborated.     The  learned    Vakil  for  Sarju   took 
one  further  objection  to  this   effect  that  the    statement  bore 
internal  evidence  of  having  been  a  statement  taught  to  Sarju 
and  not  one  which  Sarju  would   have  made   for  himself.     He 
pointed  to  the  commencement  of  it  as  being  quite  unnatural. 
If  we  considered  that  it  was  made   by  an  ordinary   kahar,  he 
pointed  out,  that  it  does  not   account  for    the   two  circular 
jshape  wounds  which   were  on  the  back   of  Musammat    Kas- 
turia's  head,  and  that  in   fact  it  contains   nothing    more  than 
what  the  police,  on  the  ist  of  May,  either  knew  or  could  have 
easily  inferred  as  to  the   manner  in   which  the   murder   was 
probably   committed.     It   does   not,  for   instance,   he  added, 
explain  how  the  murderers  effected  their  entrance   or  other 
minor  and   important  details   upon  which    we  are  still  in  the 
dark  and  which  Sarju  could  and  should  have    explained  if  he 
told   the   whole   truth.     We   have   examined    the  statement 
made  by  Sarju  very  carefully.     It  is  a  statement  made  by  ar 
accomplice,  and  we  find  that  Sarju  is  at  great   pains  to  mini- 
mise the  share  he  took  in  the  murder.     For  this  reason  alone 
we  should  be  and  are  most   unwilling  to  act  upon  it  so  far  as 
the   appellants  other   than    Sarju  are   concerned.     We  shall 
presently  show  that  though  it  appears    to  be  corroborated  by 
the  evidence  of  Mangal  Ram  and    Musammat  Sheorania  it  is 
not  so  in  fact.     (There  are  interesting    points  upon   which  we 
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would  have  given  our  judgment  but  which  under  the  circum- 
stances do  not  press  for   c'ecision).     This  being   the    case  we 
need  not  consider  the  various    points  taken    by   the    learned 
Counsel  for  the  three  appellants.     We  need  only  consider  the 
objections  raised  against  the  statement    by  the  leained  Vakil 
who  appears  for  Sarju.     So  far  as  Sarju    himself  is  concerned 
it  has  not  been  shown  that  he  has  been  in  any  way  prejudiced 
by  having  been   tried    with  the    other   accused.     There  is  no 
provision  of  law  in  the    Criminal  Procedure   Code  which  lays 
down  that  an  approver  to  whom    pardon  has    been  tendered 
and  who  does  not  fulfil  the  condition   upon  which  the  pardon 
was  tendered  shall    not   be  tried  at   the  same   trial   with  the 
other  accused  in  the  case.     Great  stress   has  been    laid   upon 
the  argument  that  unless  a  tender   of  pardon    has  been  made 
accorc.ing  to  law  and  the  pardon  withdrawn  according  to  law, 
the  statement  made  by  an  accused  person  under  the  influence 
of  the  pardon  tendered  cannot  be   used   against   him.     Reli- 
ance was  placed  in  suppoi-t  of  this  argument  upon  the  case — 
Queen  Empress  v.  Chidda  ( * ).     This  was  a  case  in  which  a  Ma- 
gistrate of  a  District  who  had  no  jurisdiction  either  to  inquire 
into  or  to  try  the  offence   tendered  a   pardon    and  examined 
as  a  witness  the    person  to   whom   he  had    tendered    pardon 
with  reference  to  a   dacoity   committed    in    another  c  istrict. 
It  was   held    that    under   these   circumstances    the  court  of 
sessions  to   which  the   accused    were   eventually    committed 
was  right  in  ignoring  the  pardon.     It  is    sought    to  apply  the 
precedent  of  that    case  on  the  ground    that   Mr.  Moore  when 
he  recorded  the  statement  made  by   Sarju  on  the  1st  of  May, 
was  not  empowered  under  section  337  of  the  Code  of  Crimi- 
nal Procedure  to  tender  a    pardon  to    Sarju.     He  was  not  at 
that  time  the  Magistrate   enquiring  into  the   offence  and  he 
had  no    |K>vver    to  make    the    tender    of   pardon  except  with 
the   sanction   of  the    District  Magistrate.     We  sent    for  Mr. 
Moore    and    examii.ed  him    as   a   witness    in    the  case,  and 
wefind*that    as    a    matter   of  fact    he    did    before    granting 
the   pardon    to   Sarju    obtain    the   express   sanction   of  the 
District  Magistrate  of  Allahabad.     It  is  true  that  that  sanction 
was  not  reduced  to  writing  and  it  would  have  been  far  better 
that  it  had    been    made    the  subject  of  a  written  order.     We 
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call  the  attention  of  the  learned  Magistrate  to  the  provisions 
contained  in  sub-section  IV  of  section  337  of  the  CoJe  of 
Criminal  Proce  lure,  and  we  call  the  attention  of  both  the 
District  Magistrate  and  the  learned  Magistrate  to  what  was 
hehl  by  this  Court  in  the  case  of  Empress  of  India  v.  Asghar 
All  (^).  These  are  very  salutary  provisions  and  the  neglect 
of  them  may  easily  lead  to  great  difficulties  and  even  go  so 
far  as  to  prevent  an  appellate  court  from  considering  state- 
ments made  by  an  approver  under  promise  of  pardon  not  duly 
made  especially  if  any  suspicion  arises  of  prejudice  having 
been  caused  thereby  to  the  particular  person  concerned.  At 
the  same  time  we  are  fully  satisfied  in  this  case  from  the  evid- 
ence given  by  Mr.  Moore  that  he  did  obtain  the  sanction  of 
the  District  Magistrate  before  making  any  tender  of  pardon 
to  Sarju.  We  are  also  satisfied  that  the  mere  absence  of  a 
written  record  of  the  reasons  for  tendering  the  pardon  and  of 
the  sanction  of  the  District  Magistrate  could  not  have  pre- 
judiced Sarju  ;  the  irregularities  in  the  case  are  irregulari- 
ties which  fall  within  the  provisions  of  clause  G  of  section 
529  of  the  Co-le.  We  hold  that  in  the  present  case  the  tender 
of  pardon  was  ma  le  in  accordance  with  law,  and  that  the  state- 
ment made  by  Sarju  can  be  given  in  evidence  against  him 
seeing  that  the  pardon  tendered  to  him  has  been  forfeited.  It 
is  clear  to  us  that  the  argument  based  upon  the  provisions  of 
section  24  of  Act  No  I  of  1872  is  not  entitled  to  weight  in 
the  present  case.  Clause  II  was  no  doubt  introduced  into 
section  33  of  the  Code  in  order  to  make  it  clear  that  a  state- 
ment maJe  by  a  person  who  accepted  an  offer  of  pardon  is 
not  governed  by  section  24  of  Act  No  I  of  1872,  and  can  be 
used  against  him  in  evidence  when  that  pardon  has  been 
forfeited.  There  remains  the  contention  that  the  statement 
made  by  Sarju  is  manifestly  one  taught  him  by  the  Police, 
and  is  not  one  made  by  him  of  his  own  free  will  and  accord. 
With  regard  to  this  objection,  we  have  it  in  evidence  that  the 
statement  was  first  made  in  some  form  or  another  to  the  Police 
and  it  is  both  possible  and  probable  that  part  of  it  is  the 
result  of  questions  put  to  Sarju  by  the  Police  which  helped 
him  to  reduce  the  statement  into  the  order  and  form  in  which 
it  now  appears.     We  see  no  reason  to  infer  that   that  part  of 
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the  statement  which  gives  the  account  of  circumstances  im- 
mediately connecte  1  with  the  murder  is  dae  to  any  Police 
tuition  or  to  suggestion  made  by  any  one  from  outside.  We 
think  that  it  is  natural,  it  is  full  of  details,  it  is  in  accor  lance  with 
the  medical  evidence  with  the  one  exception  of  the  two  circular 
wounds  found  on  the  back  of  the  neck  of  Musammat  Kasturia. 
We  do  not  find  from  the  medical  evidence  that  these  wounds 
were  very  severe  wounds  and  it  may  well  be  that  Sarju  thought 
them  of  little  importance  as  compared  with  the  heavy  blows 
from  the  chopper  which  naturally  would  impress  themselves 
more  strongly  upon  his  mind.  When  Sarju  made  his  statement 
he  was  particularly  asked  whether  he  hac'  been  beaten,  tortured, 
bribed,  kept  awake  or  tutored  by  the  Police,  and  his  answer  to 
each  of  these  questions  was  an  emphatic  denial.  There  seems  no 
reason  to  doubt  the  statement  made  by  Murshid  Ali  Khan  that 
Sarju  ilid  not  come  under  his  influence  until  the  29th  of  April. 
The  statement  was  recorded  on  the  ist  of  May,  and  there  was 
little  time  for  its  being  drilled  into  the  mind  of  Sarju  if  it  was  a 
pure  in  mention  and  relates  to  facts  of  which  Sarju  was  not  an 
eye-witness.  After  Sarju  made  his  statement  he  was  confined  in 
the  jail  lock-up  and  never  came  under  the  control  of  the  Kotwal. 
It  is  true  that  on  the  1 5th  of  May  he  says  that  he  knew  nothing 
about  this  murder  and  had  nothing  to  do  with  it.  The  reasons 
he  gives  for  withdrawing  from  the  statement  previously  made 
are  some  of  them  clearly  false  and  the  rest  of  them  are  not  in 
any  way  convincing. 

We  now  come  to  the  statements  of  Mangal  Ram  and 
Musammat  Sheorania.  Those  statements  may  be  perfectly 
true  statements  in  many  particulars,  but  even,  if  we  accept 
them  as  they  stand  they  donot  carry  the  case  any  further 
than  this  that  the  four  accused  were  seen  coming  out  of  the 
house  on  the  day  on  which  and  dose  about  the  time  at  which 
the  murder  had  been  committed.  Both  these  witnesses  agree 
that  they  noticed  no  stains  of  blood  on  the  persons  or  clothes 
of  any  of  the  four  accused.  Looking  to  the  terrible  wounds 
inflicted,  the  person  who  inflicted  them  could  not  have  got 
away  without  tell  tale  marks  of  what  he  had  done.  Mangal 
Ram  says  that  the  men  came  out  without  any  agitation 
and  walked  off^  slowly.  There  is  also  the  great  difficulty  about 
the  time  to  which   these   witnesses   depose.     Both   of  them 
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have  the  same  moment  of  time  in  their  minds,  for  Musammat 
Sheorania  says  that  when  she  saw  the  four  men  coming  out 
she  also  saw  Manga!  Misir,  the  other  witness  coming  out  of 
the  latrine.  Mangal  fixes  the  time  when  he  saw  the  four 
men  coming  out  as  being  3  p.  m.  In  two  other  statements 
made  previously  he  puts  the  time  at  2  o'clock  and  again  at 
7  o'clock.  It  is  evident  that  we  cannot  accept  his  statement 
as  regards  the  time  with  any  degree  of  confidence.  If  the 
time  mentioned  by  him  in  the  Court  of  Sessions  is  correct,  the 
murder  must  have  been  considerably  previous  to  the  time 
he  says  that  he  saw  the  four  men  coming  out  of  the  house. 
In  one  of  the  statements  previously  made  by  him,  Mangal 
Ram  says  that  at  the  time  when  he  saw  the  four  men  coming 
out  of  the  house  there  were  "  pachason  admi "  coming  and 
going,  and  if  this  be  true  it  is  quite  possible  that  the  four  men 
if  they  were  there,  were  sight-seers  attracted  by  the  news  of 
the  murder.  The  difficulty  then  is  that  this  evidence  falls 
short  of  the  point  to  which  it  should  have  reached  if  we 
might  have  accepted  as  conclusive  of  the  guilt  of  the  appellants 
other  than  Sarju.  It  is  circumstantial  evidence  and  such  evi- 
dence is  incomplete  unless  it  is  exhaustive  and  shuts  out 
any  other  possible  conclusion  or  inference.  There  is  a  fur- 
ther difficulty  about  accepting  this  evidence;  it  is  the  evidence 
of  servants  made  after  the  arrest  of  their  master  and  after 
the  arrest  of  other  servants  who  stand  charged  with  the  com- 
mission of  the  murder,  and  we  do  not  know  what  influence 
this  may  not  have  had  upon  the  minds  of  these  two  wit- 
nesses. 

A  great  deal  of  the  evidence  in  the  case  bears  upon  the 
supposed  intrigue  between  Ram  Jiawan  and  Musammat 
Shama.  The  learned  Counsel  who  appeared  for  the  appellants 
drew  our  attention  to  a  number  of  improbabilities  from  which 
he  asked  us  to  doubt  whether  any  intrigue  at  all  existed 
between  these  two  persons  and  added  that  even  if  it  did  exist 
the  improbability  of  Musammat  Shama  going  by  day  with 
her  face  exposed  to  the  house  of  Ram  Jiawan  and  of  her 
acting  in  the  shameless  way  that  she  is  said  to  have  acted  in 
full  view  of  the  windows  belonging  to  the  Zenana  of  Badri 
Pershad  was  so  great  that  we  ought  not  to  accept  the  story 
told  as  having  any  truth.     There  is  on  the  whole  a  great  deal 
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of  improbability  and  we  feel  we  cannot  act  upon  it.  Not- 
withstanding the  denial  of  the  two  principal  actors  in  this 
intrigue,  it  is  possible  that  the  irtrigue  did  exist  but  the 
difficulty  remains  that  any  evic^ence  that  could  be  brought  in 
support  of  this  must  be  like  the  pre.=ent  evidence  open  to 
objection.  The  intrigue  would  be  carried  on  with  more  or 
less  secrecy,  and  it  would  be  difficult  to  obtain  evidence  in 
suppoit  of  it  except  the  evidence  of  persons  like  Chhutia,  the 
daughter  of  the  procuress  and  a  member  of  Badri  Pershad's 
house-hold  and  like  Chhangan.  Chhangan  is  clearly  a  liar 
and  a  practised  liar  and  no  confidence  can  be  reposed  in  any 
thing  he  sa)  s.  All  that  one  can  accept  of  his  statement  is 
that  he  lived  in  the  same  houj-eas  Mufammat  Shama  Bibi,  and 
would  have  opportunity  of  knowing  of  the  intrigue.  The 
result  is  that  we  have  no  alternative  but  to  give  the  benefit 
of  doubts  which  arise  out  of  the  case  to  Kandhai,  Thakur 
Pershad  and  Sultan  Khan.  We  allow  their  appeals,  set  aside 
the  conviction  and  sentences,  find  them  not  guilty  and  direct 
that  they  be  forthwith  released. 

In  the  case  of  Sarju,  we  have  his  own  statement  made  upon 
oath  to  the  effect  that  he  took  part  in  these  brutal  murders. 
Although  we  have  carefully  examined  all  that  has  been  said 
on  his  behalf  by  Mr.  Satya  Chandar,  there  is  no  reason  to 
doubt  the  truth  of  that  statement.  Though  we  are  unable  for 
the  reasons  stated  above  to  take  that  statement  against  the 
other  appellants,  it  is  sufficient  to  establish  that  whoever 
the  other  murderers  may  have  been  Sarju  was  a  willing  and 
active  abettor  in  these  murders.  We  see  no  reason  to  inter- 
fere with  either  the  conviction  or  the  sentence.  We  confirm 
the  conviction  and  the  sentence,  and  direct  that  the  latter  be 
carried  out  according  to  law. 

Order  modified. 
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versus 


July,  27, 


Lord  RoBirRT^oitf 

MATHURA  PRASAD  and  others.  Lord  Atkinson.  * 

Lord  Collins. 
Admission  in  couri— Estoppel-^ Indian  Evidence  Act  (I  of  iSl2%  section   Sir  A.  Scoble. 
32  ^j^Ante  litem  moXaLm—Pedigree— Hindu  Z<i«/— Mitakshara—    ^^^  ^  WiLSON. 
Inheritance — Samanodaka — Sistet^s  son. 

Where  the  plaintiffs  had  adduced  oral  evidence  in  support  of 
certain  pedigrees  filed  by  them  in  the  first  Court,  and  got  a  decree 
from  that  Court  on  the  basis  of  their  evidence,  but  at  the  hearing  of 
a  first  appeal  against  that  decree  were  said  to  have  made  ^  practi- 
cally no  attempt  to  support  the  finding  of  the  Subordinate  Judge," 
held  in  view  of  all  the  circumstances  that  the  plaintiffs  were  not 
estopped  from  endeavouring  to  sustain  that  finding  upon  further 
appeal  to  the  Privy  Council 

Where  pedigrees  are  not  ancient  family  records  handed  down 
from  generation  to  generation  and  added  to  as  a  member  of  the 
family  dies  or  is  bom,  but  are  documents  drawn  up  on  a  particular 
occasion  for  a  specific  purpose  by  members  of  the  family,  they  must 
be  treated  as  mere  declarations  made  by  the  persons  who  respect- 
ively drew  them  up  or  adopted  them. 

In  order  to  make  a  declaration,  made  or  adopted  by  a  deceased 
member  of  a  family  touching  the  family  reputation  or  tradition  on 
the  subject  of  its  descent,  inadmissible  on  the  ground  of  having  been 
made  post  litem  motam^  the  same  thing  must  be  in  controversy 
before  and  after  the  statement  is  made.  Freeman  v.  Phillips,  4  M. 
&  S.,  486  ;  Shrewsbury  Peerage,  7  H.  L.  C.  I ;  Duke  of  Devonshire 
v.  Neilly  2  Ir.  L.  R.,  132,  referred  ta 

Where  the  question  was  as  to  inheritance  to  the  estate  of  one  G 
deceased,  who  was  a  Hindu  governed  by  the  Mitakshara,  and  the 
plaintiffs  proved  that  their  father  and  the  deceased  were  descended 
from  one  common  ancestor,  both  being  only  seven  degrees  removed 
from  that  ancestor,  held  that  the  plaintiffs  were  entitled  to  succeed 
as  against  the  sister's  son. 

Appeal  against  a  decree  of  the  Court  of  the  Judicial 
Commissioner  of  Oudh. 

The  material  facts  will  appear  from  the  judgment. 
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Z.  De  Gruyther^  K.  C,  for  the  appellants. 
G.  E.  A.  Ross,  for  the  respondents. 


Kalka^Prasad  ^j^^  judgment  of  the  Lords  of  the  Judicial  Committee 

Mathura  Prasad    was  delivered  by 

Lord AMnsoH,  LORD   ATKINSON. — The  suit  out  of  which   this    appeal 

arises  was  instituted  by  the  appellants,  who  are  the  three  sons 
of  one  Sheo  Sahai,  deceased,  claiming  through  their  father  as 
heirs  of  one  Gur  Sahai,  deceased,  to  recover  possession  of  the 
immoveable  property  in  the  plaint  described,  of  which  Gur 
Sahai  died  possessed  about  40  years  ago. 

Gur  Sahai  was  succeeded  in  the  possession  and  enjoyment 
of  the  property  by  his  widow,  Musammat  Parbati,  who  died 
on  the  22nd  March,  1896.  Sheo  Sahai  died  on  the  22nd 
September,  1899. 

The  principal  defendant,  the  respondent  Mathura  Pra- 
sad, is  the  nephew  of  Gur  Sahai,  his  sister's  son.  He  took 
possession  of  the  property  on  the  death  of  Musammat  Parbati, 
still  retains  it,  and  succeeded  in  obtaining  a  mutation  of  names 
in  his  own  favour. 

Only  two  questions  were  discussed  on  the  hearing  of  the 
appeal,  and  it  is  only  necessary  for  its  decision  that  their  Lord- 
ships should  deal  with  these.     They  are : — 

1.  Is  it  open  to  the  plaintiffs,  owing  to  what  took  place  at 

the  first  hearing  before  the  Court  of  the  Judicial  Com- 
missioner, to  attempt  to  establish  that  they  are,  ac- 
cording to  Hindu  Law,  the  heirs  of  Gur  Sahai  ? 

2.  If  it  be  open  to  them  to  do  so,  is  the  evidence,  l^^ally 

and  properly  admissible,  given  before  the  Subordinate 
Judge,  who  tried  the  case  in  the  first  instance,  suffi- 
cient to  establish  the  fact  of  their  alleged  heirship? 

The  course  the  proceedings  took  before  the  Court  of  the 
Judicial  Commissioner  is  somewhat  peculiar.  The  plaintiffs 
had,  at  the  hearing,  examined  several  witnesses  and  gfiven  in 
evidence  several  pedigrees  which,  in  the  opinion  of  the  Sub- 
ordinate Judge,  proved  that  Gur  Sahai  and  Sheo  Sahai  were 
descended  from  one  common  ancestor,  Partab  Mai,  son  of 
Chajmal  Das,  were  only  seven  degrees  removed  from  that 
ancestor,  and   that  the  plaintiffs  were,  through  Sheo  Sahai, 
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showed  that  Gur  Sahai  was  not  descended  from  Partab  Mai 
at  all,  but  from  another  son  of  Chajmal  Das,  a  younger  brother 
of  Partab  Mai,  named_Shiam  Das,  that  Gur  Sahai  stood  in 
the  15th  degree  from  the  common  ancestor,  Chajmal  Das,  and  Mathura  Prasad 
Sheo  Sahai  in  the  i6th  degree;  and  he  contended  that,  under  Lord  Atkinson. 
the  Hindu  law,  heirships  did  not  extend  beyond  the  14th 
degree,  and  that  therefore  he  (Mathura  Prasad),  though  only 
a  sister's  son,  was  to  be  preferred  as  heir  to  such  remote  rela- 
tions. 

No  evidence  whatever  was  given  to  prove  the  latter 
pedigree.  Indeed  it  was  abandoned  by  the  respondents  on 
this  appeal.  Yet  the  Court  of  the  Judicial  Commissioner, 
finding  that  it  showed  that  five  other  persons  stood  in  the 
same  degree  of  relationship  to  Chajmal  Das  as  did  Sheo 
Sahai,  held  that  the  Hindu  law  permitted  them,  notwith- 
standing this,  to  succeed  as  heirs  to  Gur  Sahai,  and  gave  a 
decree  for  possession  of  one-fifth  (not  one-sixth  as  it  should 
have  been)  of  the  land,  the  recovery  of  which  was  sought,  as 
the  share  of  Sheo  Sahai  therein. 

Thereupon  the  defendants  Nos.  i  and  2  applied  under 
section  623  of  the  Civil  Procedure  Code  for  a  review  of  this 
judgment,  setting  forth  amongst  other  things  : — 

1.  That  the  Court  had  held  that  the  pedigrees  set  up  by 
the  plaintiffs  were  not  proved,  and  that  they  were  therefore 
not  exclusively  entitled  to  the  property  in  suit. 

2.  That  the  question  whether  persons  in  the  i6th  degree 
could  be  preferred  to  Mathura  Prasad,  the  nephew,  was  not 
allowed  by  the  Court  to  be  fully  argued. 

On  this  application  the  Court  of  the  Judicial  Commission- 
er decided  that  the  Hindu  law  forbade,  what  they  had  pre- 
viously decided  it  permitted,  namely,  the  succession  of  a  per- 
son sixteenth  in  descent  from  a  common  ancestor,  on  the 
ground  that  he  could  scarcely  be  said  to  be  a  relation  at  all 
and  that  therefore  the  nephew  Mathura  Prasad  should  be 
considered  as  nearer  heir  to  Gur  Sahai  than  Sheo  Sahai. 
They  accordingly  dismissed  the  plaintiffs*  suit  with  costs. 
It  is  to  be  observed,  however,  that  the  Court,  in  deciding  on 
this  application,  made  no  reference  to  the  first  point  which 


Digitized  by 


Google 


704  PRIVY  COUNCIL.  [A.  L.  J.  R. 

Civil.  they  had  decided,  vis.,  that  the  pedigree  set  up  by  the  plain- 

i9oi!  ^^^  ^^  "^^  proved, 

Kalka  Prasad  ^^  ^^^  ^^^^  judgment  of  the  Court  they  state  that  the 

^*  finding  of  the  Subordinate  Judge  that  both  Gur  Sahai  and 

__^  Sheo  Sahai  were  seventh  in   descent  from  Partab  Mai,  had 

Lord  Atkinson.  5^^  challenged  by  the  defendants*  advocate,  who  contended 
that  the  plaintiffs  had  failed  to  prove  the  pedigree  on  which 
they  relied,  and  that  all  the  documentary  evidence  on  which 
the  Lower  Court  based  its  finding  was  inadmissible.  They 
then  proceeded  to  devote  four  pages  of  their  judgment  to  a 
minute  and  critical  examination  of  the  evidence,  written  and 
oral,  adduced  by  the  plaintiffs,  giving  their  reasons  for  holding 
that  the  documents  were  inadmissible,  and  the  witnesses 
unworthy  of  belief,  and  they  wind  up  this  examination  with 
the  passage  on  which  the  respondents  rely  as  sufficient  to 
shut  out  the  plaintiffs  from  attempting  to  sustain  the  deci- 
sion of  the  Subordinate  Judge.     It  runs  as  follows  :*-» 

"  The  oral  evidence  to  prove  the  pedigree  in  the  plaint  is  thus,  in  my 
opinion,  of  as  little  value  as  the  documentary  evidence  on  which  the  plain- 
tiffs relied,  and  at  the  hearing  of  the  appeal  practically  no  attempt  was 
made  to  support  the  finding  of  the  Subordinate  Judge.  The  only  conten- 
tion was  that,  accepting  the  pedigree  filed  by  the  appellant,  Matbura 
Prasad,  the  plaintiffs  are  heirs  of  Gur  Sahai,  as  according  to  it  they  arc 
Samanodakas ;  and  therefore  in  the  absence  of  other  nearer  heirs  exclude 
the  defendant,  who  is  the  son  of  Gur  Sahai's  sister." 

It  is  inconceivable  why  the  evidence  given  before  the 
Subordinate  Judge  should  be  thus  elaborately  reviewed,  if 
the  plaintiffs'  advocate  had  formally  admitted  he  could  not 
support  that  Judgeai*  finding.  It  is  almost  as  strange  that 
this  advocate  should  confine  himself  to  a  contention  based  on 
a  pedigree  proved  by  nobody,  and  binding  on  nobody  hut  the 
person  who  filed  it,  and  which,  at  the  best,  could  only  secure 
to  his  clients  one-sixth  of  what  they  sought  to  recover.  It  Is 
not  less  peculiar  that  the  contention  which  is  stated  to  have 
been  the  only  contention  put  forward  by  the  plaintiffs,  is  the 
very  contention  which  was  conducted  in  such  a  fashion  that  a 
review  was  successfully  applied  for.  Having  regard  to  these 
several  matters,  it  appears  to  their  Lordships  impossible  to 
hold  that  the  plaintiffs  are  by  the  statement  contained  in  this 
paragraph  estopped  from   endeavouring  to  sustain,  on  this 
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appeal,  the  finding  of  the  Subordinate  Judge  on  this  point.  Civiu 

The  second  question,  therefore,  alone  remains  for  decision.  ,^^ 

The  plaintiflTs  gave  in  evidence  at  the  trial  three  pedigrees,      kalkTTrasad 
amongst  others,  namely,  (i)  a  pedigree  purporting  to  have  v, 

been  written  by  one  Maharaj  Bahadur  in  1872  ;  (2)  a  i>edig.  ^athuraPrasad 
ree  purporting  to  have  been  filed  by  Sheo  Sahai  in  1 892  or  LordAtkimon. 
1894  in  a  civil  suit  concerning  lands  other  than  and  different 
from  the  lands  sued  for  in  this  action,  in  which  Sheo  Sahai 
was  plaintiff  and  Kesho  and  others  defendants ;  (3)  a  pedig- 
ree filed  in  a  suit  brought  for  the  recovery  of  the  possession 
of  certain  lands  in  which  Shankar  Sahai  (the  son  of  the  second 
defendant)  was  plaintiff,  and  Fazal  Husain  and  others  were 
defendants.  The  Subordinate  Judge,  though  he  held — quite 
rightly,  in  their  Lordships*  opinion — that  the  controversy 
out  of  which  this  appeal  has  arisen  is  but  a  stage  in  the  dispute 
which  arose  on  the  death  of  Musammat  Parbati  in  1896, 
admitted  each  of  these  pedigrees  in  evidence,  and  the  plain- 
tiffs relied  strongly  upon  them.  They  are  not  ancient  family 
records  handed  down  from  generation  to  generation  and  added 
to,  as  a  member  of  the  family  dies  or  is  born,  but  documents 
drawn  up  on  a  particular  occasion  for  a  specific  purpose  by 
members  of  the  family  and  must  accordingly  be  treated  as 
mere  declarations  made  by  the  persons  who  respectively 
drew  them  up  or  adopted  them.  Taking  them  in  the  reverse 
order,  the  last  is  inadmissible,  having  been  made /^^/AV^w 
motam.  The  second  is  endorsed  :  "  (Signed)  Sheo  Sahai, 
plaintiff,  by  the  pen  of  Sundar  Lai,  Special  Agent,"  and  is 
on  the  evidence  of  Sundar  Lai  clearly  admissible  as  a  declara- 
tion made  by  a  deceased  member  of  a  family  touching  the 
family  reputation  or  tradition  on  the  subject  of  its  descent. 
It  was  held  by  the  Court  of  the  Judicial  Commissioner  not  to 
be  admissible  on  the  same  ground  as  the  third  pedigree  be- 
cause, in  a  statement  made  by  Musammat  Parbati  in  the 
absence  of  Sundar  Lai,  in  a  suit  instituted  by  him  against 
her  in  the  year  1891  for  cutting  down  trees  in  a  certain  grove 
in  the  village  of  Rampur  Ansu,  which  he  alleged  was  a  halting- 
place,  she  had  said  : — *'  1  have  no  kinship  with  him,  nor  am  I 
on  visiting  and  dining  terms  with  him,  as  a  fellow-caste-man. 
He  has  no  concern  with  my  proprietary  interest  {hakkiat).  .  .  . 
The  plaintiff's  [Sundar  Lai's]  father,  and  his  co-sharers  have 
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Civil.  wasted  their  shares  in  the  hakkiat''     But  it  is  clear  that  the 

iQos!^  controversy  to  which  this  statement  refers  was  not  a  con- 

— ~  troversy  as  to  the  heirship  to  Gur  Sahai,  but  referred  to  an 

Kalka  Prasad  .    .     ,.^  ;         ,  .       . 

V.  entirely  different  matter.    In  order  to  make  the   statement 

Mathura  Prasad    inadmissible  on   this   ground,   the  same   thing   must  be  in 

Lord  Atkinson,      controversy  before  and  after  the  statement  is  made — Freeman 

V.  Phillips  {}\  Shrewsbury  Peerage  {^\    Duke  of  Devonshire 

V.  Neill{^) .     In  their  Lordships*  opinion,  having  regard  to  the 

evidence  of  Sundar  Lai  and  of  the  other  witnesses  examined 

for  the  Plaintiffs,  this  pedigree  was  clearly  admissible. 

The  first  pedigree  purports  to  be  signed  by  Maharaj  Baha- 
dur, a  son  of  Sheo  Narain,  a  deceased  member  of  the  plaintiffs' 
family,  who  was  however  not  examined  as  a  witness.  Accord- 
ing to  the  evidence  of  Kalka  Parshad,  it  was  in  the  handwrit- 
ing of  the  former  and  was  obtained  by  him  from  Sheo  Narain 
in  the  years  1894 — 1896  (the  precise  date  is  not  fixed)  as  a 
statement  of  the  family  descent  for  the  purpose  of  being  given 
in  evidence  in  certain  criminal  proceedings  instituted  under 
section  323  of  the  Indian  Penal  Code  in  the  case  of  fn  re  Baiju 
and  others  v.  Sundar  Lai  and  Durga  Prasad.  It  was  thus 
adopted  by  Sheo  Narain,  is  not  shown  to  have  been  made 
post  litem  motam,  and  is  therefore,  in  their  Lordships*  opinion 
admissible. 

These  pedigrees  disclose  that  Gur  Sahai  and  Sheo  Sahai 
are  descended  from  a  common  ancestor,  Partab  Mai,  one  of 
the  sons  of  Chajmal  Das,  the  first  through  his  son  Har  Pra- 
sad, the  second  through  his  son  Ram  Ghulam,  each  being 
six  degrees  removed  from  Partab  Mai.  Six  of  the  many 
witnesses  examined  on  behalf  of  the  plaintifts,  members  of  the 
family,  prove  descent  from  this  common  ancestor.  Three  of 
these,  namely,  Kalka  Prasad,  Mohabbat  Rai,  and  Sundar  Lai, 
prove  pedigrees,  substantially  identical  with  that  signed  by 
Sheo  Sahai  filed  in  1892  or  1894,  and  others,  such  as  Hazari 
Lai,  prove  important  portions  of  it ;  while  Lalta  Prasad,  one 
of  the  defendants*  witnesses,  deposed  as  follows: — 

"  Sheo  Sahai  also  belongs  to  the  family  of  Gur  Sahai.  I  have  heard 
that  he  is  also  remote  by  six  degrees.  In  my  opinion  both  [/>.,  Madho 
Ram  and  Sheo  Sahai]  are  equally  related,  i.e.^  in  the  same  degree." 

(I)     [1816]  4  M.  &  S.  486,  494,  497. 
(2)    [1851]  7  H.  L.  C,  I,  22.  (3)     [1876.77]  2,  In  L.  R.,  132. 
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And  Sri  Kishen,  another  witness  for  the   defendants,  a  Civil. 

priest  of  the  family  of  Sita  Ram,  deposed  : —  jT^ 

"  Sheo  Sahai  and  Sheo  Narain  descend  from   Ram    Ghulam,  Gur  — T" 

Sahai  descends  from   Har  Prasad  ;   Ram  Ghulam  ,   Har  Prasad,  and  ^^^LKA^Prasad 

Shiam  Das  are  sons  of  Partab  MaL"  Mathura  Prasad 

This  evidence  precisely  accords  with  the  above-mentioned  LordATkimon, 
pedigrees  numbered   1    and  2,  proves,  in  fact,  some   of  the 
most  important  steps  in  them  and  is  therefore,  the  strongest 
corroboration  of  them. 

Further  corroboration  of  these  pedigrees  is  to  be  found 
in  the  mode  in  which  a  certain  Mohalla  Sarai  has  been 
enjoyed.  The  family  reputation  is  that  this  Sarai  was  founded 
by  Sundar  Das  (one  of  the  brothers  of  Partab  Mai),  who  died 
childless.  If  the  pedigrees  of  1872  and  1894  be  correct  then 
half,  or  an  8-annas  share  in  this  Sarai  should  be  found  in  the 
enjoyment  of  the  descendants  of  Partab  Mai  and  the  remaining 
8-annas  share  in  the  enjoyment  of  the  descendants  of  Shiam 
Das,  the  only  brother  of  Partab  Mai  who  had  descendants. 
That,  according  to  the  evidence  of  Raghunath  Prasad  and 
Kalka  Prasad,  is  precisely  what  is  found.  Two-annas  shares 
were  enjoyed  by  Sheo  Sahai,  Sheo  Narain  and  Gur  Sahai 
respectively ;  a  2-annas  share  by  Sheo  Dyal  and  Ram  Dyal 
(who  died  childless)  jointly,  and  the  remaining  8-annas  by 
Sita  Ram,  Gur  Prasad,  Ram  Narain,  Shankar  Sahai,  and 
other  descendants  of  Shiam  Das.  The  Subordinate  Judge 
points  out  that  had  Sheo  Sahai  and  Sheo  Narain  been  des- 
cended, as  was  contended  for  by  the  defendants  from  Shiam 
Das  and  not  from  Partab  Mai,  the  whole  8-annas  share  of 
Partab  Mai  must,  in  the  events  which  have  happened,  have 
come  to  Musammat  Parbati.  Sita  Ram,  one  of  the  defen- 
dants, gives  in  detail  the  distribution  of  an  8-annas  share  in 
the  Sarai  coming  into  the  hands  of  his  branch  of  the  family 
and  states  that  the  Sarai  is  joint  property.  No  evidence  is 
given  to  contradict  that  of  Raghunath  Prasad  and  Kalka 
Prasad  as  to  the  persons  amongst  whom  the  share  of  Partab 
Mai  in  the  Sarai  is  distributed. 

It  was  argued  by  Mr.  Ross,  on  behalf  of  the  defendants, 
that  the  fair  conclusion  to  be  drawn  from  the  evidence  was 
that  Maharaj  Bahadur  was  either  not  born  in  1872,  or  was 
then  of  such  tender  years  that  he  could  not  have  drawn  up 
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V, 

Mathura  Prasad 
Lord  Atkinson, 


the  first  pedigree,  as  deposed  to  by  Kalka  Prasad.  No 
doubt  there  is  much  force  in  this  argument,  but,  even  if  it  pre- 
vailed, there  remains  the  second  pedigree,  that  of  1892,  cor- 
roborated as  it  has  been  in  the  manner  pointed  out. 

Their  Lordships  think  that  it  is  impossible  to  put  aside  all 
this  evidence,  as  was  done  by  the  Court  of  the  Judicial  Com- 
missioner. They  are,  therefore,  of  opinion  that  the  conclusion 
at  which  the  Subordinate  Judge  arrived  is  that  to  which  the 
evidence  properly  admissible,  on  the  whole,  most  reasonably 
leads,  and  that  the  decision  of  the  former  tribunal  was  erro- 
neous and  that  its  decrees  should  therefore  be  reversed  with 
costs,  and  this  appeal  allowed.  They  will  humbly  advise  His 
Majesty  accordingly.  The  respondents  must  pay  the  costs  of 
the  appeal. 

Messrs.  Youngs  Jackson^  Beard  &  King,  solicitors  for  the 
Appellants. 

Messrs.  T.  L.  Wilson  &  Co.,  solicitors  for  the  first  and 
second  Respondents. 

Appeal  allowed. 


Civil. 

1908 

July,  28. 

Stanley,  C.  J. 
Banerji  J. 


HIGH  COURT. 

PARSANNI 

versus 

GHAREEB  DAS.* 

Willy  construction  oj — Intention--  Inappropriate  words — "  Cask  "— 
Mortgage  bonds. 
In  construing  a  will  what  the  court  is  concerned  with  is  to  as- 
certain the  intention  of  the  testator,  and  if  it  finds  that  he  intended 
that  all  his  moveable  property  should  pass  to  the  legatee,  it  should 
not  hesitate  to  carry  out  the  testator's  intention  eyen  though  he 
used  an  inappropriate  word  such  as  "  cash." 

No  absolute  technical  meaning  should  be  given  to  such  a  word 
as  "  money." 

Cadoganv,  Palagi,  L.  R.,  25  Ch.   D.,  154,  and  Ckkeda  Lai  v. 
Gobind  Ram,  ante,  519,  referred  to. 

Second  appeal  against  the  decree  of  H.  Dupemex  Esqr., 
District  Judge  of  Saharanpur,  reversing  a  decree  of  Babu 
Girdhari  Lai,  Subordinate  Judge. 

♦  S.  A.  No.  1032  of  1907. 
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Suit  for  declaration  of  right. 

Question  as  to  the  construction  of  a  will,  which  ran 
thus : — 

Whereas  I  have  no  male  or  female  issue,  nor  is  my  wife  alive  now 
and  there  is  very  little  hope  of  life,  I  therefore  with  my  own  free  will  and 
in  possession  of  sound  body  and  mind  bequeath  the  property  detailed 
below  and  all  sorts  of  house-hold  goods  such  as  ornaments,  cash,  utensils 
&c,  now  existing,  which  are  my  exclusive  and  self-acquired  property,  with 
all  the  rights  appurtenant  thereto  to  Musammat  Parsanni,  wife  of  my 
deceased  son  PirbhuLal  and  to  my  cousin  Gharib  Das,  minor  son  of  Pan- 
dit Bhan  Datt  deceased,  whom  I  am  maintaining  and  whom  I  have  got 
married,  in  this  way,  that  I  shall  remain  in  proprietary  possession  and 
enjoyment  of  all  the  moveable  and  immoveable  property  during  my  life- 
time, with  all  the  powers  of  alienation  &c,  that  after  my  death,  Musammat 
Parsanni  and  Gharib  Das  will  be  the  owners  and  possessors  ;  that  they 
will  have  all  the  proprietary  powers  and  powers  of  transfer  &c,  by  way 
of  sale  and  mortgage  &c.,  in  respect  of  the  property  bequeathed. 

Therefore  I  have  bequeathed  to  Musammat  Parsanni  and  Gharib 
Das  the  house-hold  goods  and  the  property  owned  and  possessed  by 
me  exclusively  which  I  have  got  now  or  whatever  property  I  may  ac- 
quire in  future.  And  whatever  property  moveable  and  immoveable  of 
Musammat  Parsanni  shall  remain  after  her  death,  Gharib  Das  will  be  its 
owner. 

Detail  of  property  bequeathed  to  Musammat  Parsanni,  situate  a 
Saharanpur,  Mohalla  Dina  Nath,  and  all  cash,  ornaments  and  utensils. 

1.  One  house  facing  the  south  &c. 

2.  One  entire  double  storied  shop  &c 

Detail  of  the  property  bequeathed  to  Gharib  Das,  minor,  situate  at 
Saharanpur,  Mohalla  Dina  Nath,  but  Musammat  Parsanni  will  continue 
to  live  in  those  buildings  during  her  life-time,  and  Gharib  Das  shall  have 
no  power  to  turn  her  out. 

The  court  below  dismissed  the  suit. 

Plaintiff  appealed. 

Sundar  Lai  (with  him  5.  C  Banerji),  for  the  appellant. 

The  intention  of  the  testator  clearly  was  to  leave  every- 
thing to  the  appellant  save  some  specified  house  property. 
Money  that  subsequently  to  the  execution  of  the  will  was 
invested  in  mortgage  securities  would  still  be  money  within 
the  meaning  of  the  bequest  here. 

Reference  was  made  to 
I.    Jar  man  on  Wills,  722. 

92 


Civil. 

1908. 

Parsanni 

V, 

Ghareeb  Das. 


Digitized  b^^OOQlC 


Civil. 

1908. 

Parsanni 

V. 

Ghareeb  Das. 


Stanley^  C  J, 


710  HIGH  COURT.  [A.  L.  J.  R. 

Chkeda  Lai  v.  GoHnd  Ram,  [1902],  F.  A.  No.  no  of  1899,  decided  on 
5th  April,  1902,  since  reported,  ante  519. 

M.  L.  Agarwala,  for  the  respondent. 

Zar  nakd  means  cash,  and  *  cash '  has  never  been   inter- 
preted to  mean  anything  but  ready  money. 
Bealesv,  Crisford,  [1843],  13  Sim.,  592. 
He  also  referred  to  the  Indian  Succession  Act,  section  139. 

Sundar  Lai,  in  reply,  submitted  that  the  doctrine  of  ad- 
emption was  limited  to  cases  of  specific  legacy.  Here  the 
bequest  was  of  a  general  character. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — In  this  appeal  we  have  to  interpret  the 
will  of  one  Salig  Ram,  who  died  without  issue,  his  only  son 
having  predeceased  him.  The  plaintiff  appellant  is  the 
widow  of  that  son  and  the  defendant  respondent  Ghareeb 
Das  is  a  distant  relative  of  the  deceased.  In  his  will  the 
testator  bequeathed  his  property  ^detailed  below'  and  also 
all  sorts  of  house-hold  goods,  such  as  ornaments,  cash,  utensils, 
etcetera,  then  in  his  possession  to  Musammat  Parsanni  and 
Ghareeb  Das,  and  then  the  will  proceeds  to  direct  that  the 
executant,  shall  remain  in  proprietary  possession  and  enjoy- 
ment of  all  the  moveable  and  immoveable  property  during 
his  life,  and  that  after  his  death,  Musammat  Parsanni  and 
Ghareeb  Das  will  be  the  owners,  and  as  such  entitled  to 
possession  with  powers  to  deal  with  the  property  as  absolute 
owners.  Then  follows  this  passage  "therefore  I  have 
bequeathed  to  Parsanni  and  Ghareeb  Das  the  house-hold 
goods  and  the  property  which  is  at  present  in  my  possession 
and  which  is  exclusively  mine,  and  also  whatever  property' 
I  may  acquire  in  future."  Then  follow  two  other  bequests 
with  which  we  are  not  concerned.  There  is  a  schedule  attached 
to  the  document  giving  details  of  the  property  bequeathed 
to  Parsanni  and  Ghareeb  Das  respectively.  In  the  detail 
of  property  bequeathed  to  Musammat  Parsanni,  we  find 
"  all  cash,  ornaments,  utensils  included  and  also  two  houses." 
In  the  detail  of  property  bequeathed  to  Ghareeb  Das  a  house 
situated  in  Saharanpur  is  mentioned  and  some  Kothas  in  a 
house  described  as  facing  the  south  ;  but  as  regards  this 
bequest,  there  is  a  provision  that  Musammat  Parsanni  should 
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continue  to  occupy  the  buildings  during  her  life  and  that 
Ghareeb  Das  should  have  no  power  to  turn  her  out.  The 
testator  after  the  date  of  the  execution  of  this  will,  invested 
some  money  on  the  security  of  mortgage  bonds,  and  it  is 
the  title  to  these  mortgage  bonds  which  is  now  in  dispute. 
The  plaintiff  claims  to  be  entitled  to  them  under  the  bequest 
in  the  will  made  to  her,  whilst  the  defendant  on  the  other 
hand  alleges  that  there  was  an  intestacy  as  to  them,  or  that 
at  least  he  is  jointly  entitled  to  them. 

The  court  of  first  instance  held  that  the  plaintiff  was 
entitled  to  succeed  and  in  its  judgment  gives  excellent  reasons 
for  so  holding. 

The  learned  District  Judge,  however,  upon  appeal  reversed 
the  finding  of  the  court  below  holding  that  as  regards  the 
bonds  under  the  last  mentioned  bequest  in  the  will,  the  plain- 
tiff and  the  defendant  became  jointly  entitled  to  them. 

Now  if  there  is  one  thing  clear  on  perusal  of  this  will 
it  is  that  the  testator  intended  to  dispose  of  the  entire  of  his 
property.  In  holding  that  there  was  no  intestacy,  it  is  not 
necessary  for  us  to  rely  upon  the  well-established  rule  that 
the  court  always  leans  against  intestacy.  The  will  so  clearly 
shows  that  the  testator  meant  to  dispose  of  the  entire  of  his 
property,  that  it  is  unnecessary  to  rely  on  that  rule.  Not 
merely  does  he  deal  with  all  his  property  of  which  he  was 
possessed  at  the  date  of  his  will,  but  as  appears  at  the  end 
of  the  will  all  property  which  he  might  acquire  in  future. 

Then  the  only  question  for  determination  is  whether  the 
bonds  in  question  which  were  obtained  as  security  for  the 
money  advanced  by  the  testator  in  his  lifetime  passed  under 
the  will  to  his  daughter-in-law.  In  the  earlier  part  of  the 
will  he  bequeathes  his  property  to  the  two  legatees  as 
detailed  below ^  including  all  sorts  of  house-hold  goods  such  as 
ornaments  cash,  utensils  et  cetera.  Then  after  reserving  to 
himself  a  life  estate,  he  gives  not  merely  that  property  but  all 
future  acquired  property  to  the  two  legatees  without  the  words 
"detailed  below."  It  appears  to  us  clear  that  the  intention  of 
the  testator  was  that  the  property  so  disposed  of  should  pass  to 
those  legatees  in  the  manner  detailed  in  the  schedule. 
Turning  to  the  schedule,  it  is  perfectly  obvious  that  the  bonds 
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in  question  were  not  intended  to  pass  to  Ghareeb  Das.    Only 
some  rooms  in  a  house  and  a  house  situated  in  Saharanpur 
were  given   to  him.     Unless  therefore  the  testator  died  in- 
testate as  to  the  bonds  in  question  they  must  pass  under  the 
bequest  to  his  daughter-in-law.     The   words  in  which  the 
gift  to  her  is  made  are  very  general  and  seem  to  us  to  be 
comprehensive  enough  to  include  all  the  property,  which  is 
described   in  the  body  of  the  will  as  ornaments,  cash,  utensils 
et  cetera.    True  it  is  that  the  words  et  cetera  do  not  appear  in 
the  detail  of  property  but  it  was  we  think  intended  by  the 
testator  that  all  moveable  and  immoveable  property  of  which 
he  was  or  should  be  possessed  should  pass  under  the  gift  to 
Musammat   Parsanni.     It   was    strenuously   argued   by   the 
learned   counsel   for  the   respondent  that   mortgage   bonds 
would  not  pass  under  the  word  cash,  but  we  are  not  disposed 
to  accede  to  that  contention.     What  we  are  concerned  with 
is  to  ascertain  what  was  the  intention  of  the  testator,  and  if 
we  find  that  he  intended  that  all  his  moveable  property  should 
pass  to  the  legatee,  we  should  not  hesitate  to  carry  out  his   in- 
tention even  though  he  used  an  inappropriate  word  such   as 
•cash.'     We  are  supported   in  this   view   by   the    ruling   in 
Cadogan  v.  Palagi{^).     In  that  case  a  bequest  of  money   of 
which  the  testator  was  possessed  was  held  to  include   all   his 
personal  estate,  including  securities,  furniture  and  effects:  Kay, 
J.,  held  that  in  construing  a  will  no  absolute  technical  meaning 
should  be  given  to  such  a  word  as  "  money."     In  an  unreport- 
ed case  of  Chheda  Lai  v.  Gobind  Ram^  decided  by  a  Bench  of 
this  Court  of  which  one  of  us  was   a  member,  on  the  5th  of 
April,  1902,  namely,  F.  A.  No.  110  of  1899  ('),  it  was  held  that 
the  word  rupia^  carried  to  the  legatee  all  the  property  {tarka 
and  jaidad)  of  which  the  testator  died  possessed.     We  think 
therefore  that  the  decision  of  the  learned  Subordinate  Judge 
was  correct,  and  that  the  lower  appellate  court  was  wrong  in 
reversing  that  decision.     We  allow  the  appeal,  set  aside  the 
decree  of  the  lower  appellate  court  and  restore  the  decree 
of  the  court  of  first  instance  with  costs  in  all  courts,  including 
fees  in  this  Court  on  the  higher  scale. 

Appeal  allowed^ 
(I  )  [1883]  L-  R.,  25  Ch  D.,  154. 
(2)  Since  reported  5  A.  L.  J.  R.,  519. 
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KEDAR  SINGH  and  others 

versus 

.MATABADAL  SINGH  and  others.* 

Suits  Valuation  Act  (  VII  of  1887)^  section  8—  Value  of  a  suit  for  redemp- 
tion—Market value— Principal  amount— Appeal  from  an  order  of 
Subordinate  fudge. 

The  value  of  the  subject  matter  of  the  suit  in  a  redemption  suit  is 
not  the  market  value  of  the  property  but  the  amount  of  the  mortgage 
money.  In  a  suit  for  redemption  where  the  principal  amount  of 
moitgage  was  Rs.  1,000,  held^  that  the  suit  was  cognisable  by  a 
Munsif  and  an  appeal  lay  to  the  District  Judge  from  an  order  of  the 
Subordinate  Judge  returning  a  plaint  for  presentation  to  the  proper 
Court  Section  8  of  the  Suits  Valuation  Act  does  not  affect  the 
law  laid  down  in  Kubair  Singh  v.  Atma  Ram^  I.  L.  R.,  5  All.,  332, 
and  Amanat  Begam  v.  Bkajan  Lal^  I.  L.  R.,  8  AIL,  438. 

First  appeal  from  an  order  of  Maul  vi  Tajjammul  Husain, 
Subordinate  Judge  of  Jaunpur. 

Suit  for  redemption. 

The  plaintiffs  valued  their  claim  at  Rs.  9,000  for  the  pur- 
poses of  jurisdiction  but  the  principal  amount  being  Rs.  1,000, 
they  paid  court-fee  on  that  amount.  The  Subordinate  Judge 
held  that  the  suit  was  cognisable  by  the  Munsif  and  returned 
the  plaint  for  presentation  to  that  court.  The  plaintiff  appeal- 
ed to  the  District  Judge,  who  set  aside  the  order  of  the 
Subordinate  Judge.  To  make  their  position  safer  they  filed 
an  appeal  from  the  same  order  to  the  High  Court. 

W.  Wallach,  for  the  respondents,  raised  a  preliminary 
objection  to  the  hearing  of  the  appeal  on  the  ground  that  the 
valuation  being  only  Rs.  1,000  an  appeal  lay  to  the  District 
Judge  whether  the  suit  was  cognisable  by  the  Subordinate 
Judge  or  the  Munsif.  He  referred  to  section  589  of  the  Code 
of  Civil  Procedure. 

Gokul  Prasad,  for  the  appellant,  submitted  that  in  cases 

for  redemption  the  valuation  for  purposes  of  court-fee  and 

jurisdiction  was  not  the  same  {vide,  section  8  of  the  Suits 

Valuation  Act  VH  of  1887)  and  as  the  suit  was  virtually  one 

*  F.  A.  F.  O.  34  of  1908. 
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for  possession  of  immoveable  property  the  value  of  the  pro- 
perty determined  jurisdiction  and  an  appeal  lay  to  the  High 
Court.     The  old  cases  in  5  AIL,  332  and  SAIL,  438  no  longer 
have  the  force  of  law  since  the  passing  of  Act  VII  of  1887. 
The  judgment  of  the  Court  was  delivered  by 
Airman,  J. — This  is  an  app>eal  from  an  order  of 'the  learn- 
ed Subordinate  Judge  of  Jaunpur  returning  a  plaint  to  the 
appellants  for  presentation  in  the  court  of  the  Munsif.     The 
suit  was  one  for  redemption  of  a  mortgage,  the  amount  secured 
by  the  mortgage  being  Rs.  1,000.     In  the  plaint  it  is  stated 
that  the  value  of  the  property  is  Rs.  9,000.     The   learned 
counsel  for  the  respondents   takes  a  preliminary  objection 
based  on  section  589  of  the  Code  of  Civil  Procedure,  namely, 
that  the  appeal  does  not  lie  to  this  Court,  but  to  the  Court  of 
the  District  Judge.     This  preliminary  objection  really  raises 
the  issue  as  to  whether  the  plaintiff's  suit  was  cognizable 
by  the  Munsif  or  by  the  Subordinate  Judge.     If  the  "value** 
of  the  suit  is  to  be  taken  to  be  the  amount  secured  by  the 
mortgage  then  under  section   19  (i)  of  Act  No.  XII  of  1887 
the  plaint  should  have  been  filed  in  the  Court  of  the   Munsif 
and  the  action  taken  by  the  Subordinate  Judge  in  returning 
it  is  right.    In  the  case  of  Kubair  Singh  v.  Atma  Ram  (*),  it  was 
held  by  Stuart,  C.  J.,  and  Tyrell,  J.,  that  the  value  of  the 
subject  matter  of  a  suit  like  the  present  was  not  the  market 
value  of  the  land,  but  the  amount  of  the  mortgage  money, 
In  the  Full  Bench  case,  Amanat  Begam  v.  Bhajan  LaH^\^ 
similar  view  was  taken.     The  learned  vakil  for  the  appellants 
contends  that  having  regard  to  the  provisions  of  section  8  of 
Act  No.  VII  of  1887,  an  act  which  was  passed  after  the  rul- 
ings referred  to,  those  rulings  are  no  longer  law.     That  sec- 
tion provides  that  in  suits  other  than  those  referred  to  in   the 
Court  Fees  Act,  section  7,  paragraph  ix,  where  court  fees  are 
payable  ad  valorem  under  the  Court  Fees  Act,  the  value  as 
determinable  for  the    computation  of   court    fees   and   the 
value  for  purposes  of  jurisdiction  shall  be  the  same.     One  of 
the  kinds  of  suits  referred  to  in  paragraph  ix  of  section  7 
is  a  suit  against   a   mortgagee  for  the  property  mortgaged. 
The  present  suit  is  one  of  that  nature.     But  the  section  of 

(1)  [1883]  I.  L.  R.,  5  AIL,  332. 

(2)  [1886]  I.  L.  R.,  8  All.,  438. 
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the  Suits  Valuation  Act  relied  on  by  the  appellant's  learned 
Vakil  does  not  prescribe  what  is  to  be  taken  as  the  value  of 
a  suit  for  redemption.  This  being  so,  we  think  that  the 
section  relied  on  does  not  affect  the  rulings  to  which  we  have 
referred  above.  We  must  therefore  sustain  the  preliminary 
objection.  We  direct  that  the  memorandum  of  appeal  be 
returned  to  the  appellants  for  presentation  in  the  proper 
Court.  The  respondents  are  entitled  to  their  costs  in  this 
court  including  fees  on  the  higher  scale. 

X.  Preliminary  objection  allowed.    Appeal  dismissed. 
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ALI  AHMED 

versus 

MUHAMMAD  OWAIS  KHAN.* 

Limitation  Act  (XV of  1877)^  Art,  141—Mahomedan  widow  out  of 
possession — Suit  within  12  years  ajter  her  death — Limitation, 

G  died  leaving  a  widow  B  and  a  brother  N.  B  obtained  posses- 
sion in  lieu  of  dower  but  shortly  after  lost  it  and  her  suit  for  posses- 
sion was  also  dismissed.  The  defendants  remained  in  possession 
for  over  12  years.  Within  12  years  of  B's  death  but  more  than  12 
years  after  her  dispossession  the  heirs  of  B  brought  this  suit  for 
possession.  Heldy  that  the  suit  was  barred  by  limitation.  The  suit 
would  have  been  in  time  only  if  B  had  remained  in  possession  till 
her  death.  Hashmat  Begam  v.  Mazhar  Husain^  I.  L.  R.,  10  All., 
343  ;  and  Asam  v.  Faizuddiny  I.  L.  R.,  12  Cal,  594,  referred  to. 

First  Appeal  from  an  order  of  W.  F.  Kirton,  District 
Judge  of  Moraclabad,  reversing  a  decree  of  Babu  Kauleshar 
Nath  Rai,  Munsif  of  Amroha. 

Suit  for  possession  and  mesne  profits. 

Ghaziuddin,  the  owner  of  the  property  in  suit  died  in  1885 
leaving  his  widow  Musammat  Bashirunnissa  and  his  brother 
Niazuddin  him  surviving.  The  plaintiff  and  the  defendants 
respectively  represent  Bashirunnissa  and  Niazuddin  Khan. 
The  plaintiff  states  that  Niazuddin  relinquished  his  right  in 
his  favour ;  that  the  widow  remained  in  possession  of  the 
*F.  A.  F.  O.,  32  of  1908. 
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property  in  lieu  of  her  dower  up  to  the  date  of  her  death  in 
1906,  when  the  defendant  took  wrongful  possession.  The 
defendant  denied  that  Ghaziuddin  was  the  owner  or  that 
his  widow  was  ever  in  possession,  and  contended  that  the 
suit  was  barred  by  time.  The  Munsif  dismissed  the  suit 
holding  that  the  suit  was  barred  by  limitation  and  that  Ba- 
shirunnissa  had  not  remained  in  possession  till  her  death. 
The  lower  appellate  court  reversed  that  decree  and  remand- 
ed the  case  under  section  562,  Code  of  Civil  Procedure. 

Muhammad  Ishaq  (with  him  Shafi-uz-zaman)  contended 
that  article  141,  schedule  II,  Limitation  Act,  did  not  apply 
where  a  Mahomedan  widow  was  in  possession  in  lieu  of  her 
dower  for  Mahomedan  law  knew  nothing  about  reversioners. 
He  relied  upon 

Hashmat  Begam  V.  Mazhar  Husain^  [1888]  I.  L.  R.  10  AIL,  343. 
Azam  Bhuyan  v.  Faizuddin^  [1886]  I.  L.  R.  12  Cal,  594. 
/.  StmeoHy  for  the  respondents,  replied. 
The  judgment  of  the  Court  was  delivered  by 

Airman,  J. — This  appeal  arises  out  of  a  suit  for  possession 
of  certain  immoveable  property  and  mesne  profits.  The  pro- 
perty at  one  time  belonged  to  Ghaziuddin  who  died  in  1885. 
The  plaintiffs  are  the  representatives  in  interest  of  Ghazi- 
uddin*s  sisters,  who  were  entitled  as  heirs  to  a  portion  of  his 
property.  When  Ghaziuddin  died,  his  widow  Musammat 
Bashir-un-nissa  got  possession  of  it  in  lieu  of  her  dower. 
But  shortly  after  Ghaziuddin*s  death  she  somehow  lost  pos- 
session of  the  property  in  suit  which  was  taken  possession  of 
by  the  father  of  the  appellant  Sayid  Ali  Ahmad.  In  1891 
Bashir-un-nissa  brought  a  suit  against  the  defendant  for  pos- 
session of  the  property.  That  suit  was  dismissed  on  the  5th 
of  February,  1892.  The  present  suit  was  filed  on  the  29th  of 
July,  1907.  The  court  of  first  instance  held  that  the  suit  was 
barred  by  the  defendant  having  held  adverse  possession  of  the 
property  for  upwards  of  12  years.  On  appeal  the  learned 
Additional  Judge  applying  article  141  of  the  Limitation  Act, 
held  that  the  suit  was  within  time  and  remanded  the  case  to 
the  court  of  first  instance  under  section  562  of  the  Code  of 
Civil  Procedure  for  disposal  on  the  merits.  Against  this  order 
of  remand  the  present  appeal  has  been  preferred.     In  our 
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opinion  the  appeal  must  succeed.  The  widow  Musammat 
Bashir-un-nissa  died  in  1906.  Had  the  property  remained  in 
her  possession  in  lieu  of  dower,  the  plaintiffs*  suit  would  have 
been  within  time.  But  it  appears  to  us  that  when  she  lost 
the  possession,  which  she  had  in  lieu  of  dower,  there  was  no- 
thing to  prevent  the  plaintiffs  or  their  predecessors  in  title 
from  at  once  suing  to  recover  their  share  of  it  As  they  have 
allowed  the  defendant  to  remain  in  possession  of  it  for  up- 
wards of  12  years,  it  appears  to  us  that  their  suit  is  barred. 
We  agree  with  the  view  expressed  by  the  court  of  first 
instance.  The  decisions  in  Hashmat  Begam  v.  Mazhar  Husain 
(^),  and  Azam  Bhuyan  v.  Faizuddin  Ahmad  {^)  are  also  in 
the  appellant's  favour.  We  allow  the  appeal  and  setting  aside 
the  order  of  the  lower  appellate  court,  restore  the  decree  of 
the  court  of  first  instance.     The  appellant  will  have  his  costs 

here  and  in  the  court  below. 

Appeal  allowed. 
(i)  [1886]  I.  L.  R.,  10  AIL,  343.        (2)  [1888]  I.  L.  R.,  12  CaL,  594. 
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SADARUDDIN  AHMAD  and  others 
versus 
CHHAJJU   AND   OTHERS.* 
Registration  Act  (III  of  rSyy),  section  17  cL  {b)— Variation  of  terms 
of  registered  deed— -Evidence  Act  (1 0/ 1872)^  section  g2— Compromise 
in  mutation  proceedings — Varying  the  terms  of  registered  deed^admis- 
sibility  of 

A  mortgage  was  executed  by  one  mortgagor  on  condition  that  the 
property  could  not  be  redeemed  within  25  years.  In  the  Revenue 
court  a  co-owner  of  the  mortgagor  objected  to  mutation  of  names. 
The  matter  was  compromised,  the  condition  being  that  the  objector 
withdrew  his  objections  and  the  mortgagees,  names  were  entered  in 
the  revenue  registers  and  it  was  provided  that  the  mortgage  could 
be  redeemed  in  Jeth  of  any  year.  In  a  suit  for  redemption  brought 
within  25  years,  held^  that  the  compromise  could  not  be  admitted  in 
evidence  inasmuch  as  it  purported  to  modify  the  terms  of  the  regis- 
tered mortgage,  and  that  the  terms  of  a  registered  deed  of  mortgage 
could  not  be  varied  except  by  a  registered  instrument 

♦  S.  A.  No.  1332  of  1907. 
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Second  Appeal  against  the  decree  of  Pandit  Soti  Raghu- 
bans  Lai,  Additional  Judge  of  Meerut,  reversing  a  decree  of 
Babu  Rama  Das,  Munsif  of  Muzaffarnagar. 

Suit  for  redeiription  of  a  mortgage. 
The  facts  were  as  follows: — 

One  Chhajju,  on  August  8,  1903,  mortgaged  21  bighas  12 
biswas  of  land  in  Khata  No.  i  to  the  defendants  for  a  term  of 
25  years.  The  mortgage  could  be  redeemed  in  any  Jetk 
after  the  expiry  of  25  years.  The  mortgagor  refused  to  re- 
gister the  deed  which  had  to  be  compulsorily  registered.  An 
application  was  made  by  the  mortgagees  for  mutation  of 
names.  Chhajju,  and  another  person  Abdulla,  alleging  himself 
to  be  a  co-sharer,  objected  to  mutation  of  names.  The  matter 
was  compromised  and  an  application  was  put  in  on  the  28th 
July,  1905,  by  which  the  objectors  withdrew  their  objections  on 
condition  that  they  would  be  entitled  to  redeem  in  any  yi?/A. 
They  brought  this  suit  for  redemption.  The  defence  was 
that  it  was  prematura.  The  court  of  first  instance  decreed  the 
suit. 

The  lower  appellate  court  reversed  the  decree. 
Plaintiff  appealed. 

Abdul  Raoofy  for  the  appellant,  contended  that  the  com- 
promise was  binding  upon  the  parties.  The  objection  was 
withdrawn  only  upon  the  ground  that  the  mortgage  could  be 
redeemed  within  25  years.  The  Revenue  Court  had  power  to 
go  into  the  question  of  title  and  it  gave  effect  to  the  compro- 
mise. It  was  not  necessary  to  register  a  compromise  put  in 
before  a  court  in  a  judicial  proceeding. 

Nur  AH  V.  Imamatty  [1884]  A.  W.  N.,  40. 

Raghubans  Mani  Sin^h  v.  Mahabir  Singh^  [1905]  28  AIL,  78. 

Pranal  Anni  y,  Lakshmi  Anni^  [1899]  22  Mad.,  508,    (P.  C.) 

/.  N,  Chaudri  (with  him  Motilal  Nehfu\  for  the  respond- 
ents, contended  that  under  the  terms  of  the  original  deed  the 
mortgage  could  not  be  redeemed  before  the  expiry  of  25 
years.  The  compromise  purporting  to  remove  that  restriction 
should  have  been  registered.  It  could  not  therefore  be  admit- 
ted in  evidence. 

He  cited  the  definition  of  the  term  instrument  from 
Wharton's  Law  Lexicon.  This  compromise  was  an  instru- 
ment   as   it   was   a   petition    embodying   the   teims   of    an 


Digitized  by 


Google 


VOL.  v.] 


HIGH  COURT. 


719 


agreement.     Its  registration  was  also  compulsory  under  the 
Registration  Act. 

Mutation  proceedings  could  not  be  called  judicial  proceed- 
ings. A  judicial  proceeding,  he  submitted,  was  one  in  which 
contested  questions  of  right,  title  or  liability  were  determined. 

The  Revenue  Court  simply  effected  mutation  of  names 
according  to  the  compromise.  It  had  no  power  to  give  effect 
to  any  of  the  conditions  of  the  compromise  affecting  right, 
title,  interest  or  liability.  In  other  words,  the  Revenue  Court 
as  such  could  not  take  any  judicial  notice  of  the  several  terms 
of  the  compromise.     It  could  only  order  mutation  of  names. 

C.  A.  V. 

Stanley,  C.  J. — The  facts  of  this  case  are  these.  One 
Chhajju  executed  a  mortgage  of  certain  property  in  favour  of 
Husain  Bakhsh  and  Muttu  to  secure  a  principal  sum  of 
Rs.  i,ooo,  the  mortgage  being  expressed  to  be  made  for  a 
term  of  25  years.  In  the  mortgage  there  is  a  provision  for 
redemption.  This  redemption  clause  provides  that  on  pay* 
ment  of  the  amount  due  in  the  month  o{  Jeth  after  the  ex- 
piry of  the  term  of  25  years  the  mortgage  might  be  redeem- 
ed. The  mortgagor  refused  to  register  the  mortgage  and 
thereupon  an  application  was  made  by  the  mortgagees  for 
compulsory  registration  and  compulsory  registration  was 
effected.  Subsequently  the  mortgagees  applied  for  mutation 
of  names  in  the  mutation  department.  To  this  not  merely 
Chhajju  but  another  person  named  Abdulla  objected.  Ab- 
dulla,  it  will  be  noticed,  was  no  party  to  the  mortgage.  He 
claimed  to  be  entitled  to  a  share  in  the  mortgaged  property 
and  hence  he  objected  to  mutation  of  names,  so  far  at  least 
as  regarded  his  share.  The  dispute  was  compromised,  the 
terms  of  the  compromise  being  that  the  whole  of  the  property 
should  be  recorded  as  subject  to  the  mortgage  and  that 
the  names  of  the  mortgagees  should  be  entered  as  mortgagees 
in  respect  of  it  and  the  names  of,  Chhajju  and  Abdulla  as 
mortgagors.  It  further  provided  that  the  mortgagors  should 
have  power  in  any  Jeth  to  pay  the  mortgage-debt  and  have 
the  mortgage  redeemed.  The  mortgagors  sought  redemp- 
tion in  pursuance  of  the  terms  of  this  compromise  within 
the  period  of  25  years  and  this  was  refused  and  hence  the 
suit  for  redemption  out  of  which  this  appeal  has  arisen. 
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The  defence  to  the  suit  was  that  it  was  premature,  having 
been  brought  within  the  term  of  25  years. 

The  first  court  gave  a  decree  for  redemption  but  upon 
appeal  the  lower  appellate  court  reversed  the  decree  of  the 
court  of  first  instance  on  the  ground  that  the  terms  of  the 
compromise  in  the  Revenue  Court  varied  the  terms  of  the 
mortgage  and  the  agreement  not  having  been  registered  was 
not  admissible  in  evidence  and  could  not  be  treated  as  giving 
the  mortgagors  a  power  to  redeem  contrary  to  the  express 
provision  of  the  mortgage-deed.  From  that  decision  the 
present  appeal  has  been  preferred  and  it  was  laid  before  a 
Bench  of  three  Judges  in  view  of  the  decision,  in  the  case 
of  Nur  Alt  V.  Imaman  (' ),  the  correctness  of  which  the  court 
before  whom  the  appeal  came  was  disposed  to  doubt 

It  appears  to  me  that  the  decision  of  the  learned  Addition- 
al Judge  is  correct.  The  compromise  entered  into  in  the 
mutation  proceedings  could  not  in  my  opinion  have  the 
effect  of  modifying  or  altering  in  any  way  the  terms  of  the 
registered  mortgage.  The  Revenue  Court  was  concerned 
with  the  entry  of  names  only  and  had  no  concern  with  the 
conditions  upon  which  the  objectors  withdrew  their  opposi- 
tion to  the  granting  of  the  application  for  mutation.  The 
compromise  was  not  in  fact  submitted  to  the  Revenue  Court 
further  than  as  showing  the  withdrawal  of  opposition  to  the 
mutation  of  names.  The  language  of  the  order  of  the  court 
shows  this.  The  Revenue  Court  in  view  of  the  withdrawal 
of  opposition  simply  ordered  that  mutation  should  have 
effect.  The  words  are  "  the  parties  have  compromised  and 
mutation  will  take  place  accordingly.*'  The  case  appears  to 
me  to  be  unlike  that  of  Nur  Alt  v.  Imaman.  It  would  be 
fraught  with  danger  to  the  security  afforded  to  titles  by  the 
Registration  Act  if  a  compromise  of  parties  in  proceedings 
taken  before  a  revenue  officer  for  mutation  of  names  could 
be  regarded  as  having  the  effect  which  is  contended  for  here 
of  creating  a  charge  and  modifying  the  provisions  of  a 
registered  document.     I  would  therefore  dismiss  the  appeal 

Banerji,  J. — lam  of  the  same  opinion.  It  is  obvious 
from  the  terms  of  the  mortgage  of  the  8th  of  August,  1903, 
(I)  [1884]  A.  W.  N.,  40. 


Digitized  by 


Google 


VOL.  v.] 


HIGH  COURT. 


721 


that  It  cannot  be  redeemed  before  the  expiry  of  25  years 
from  the  date  of  it.  Those  terms  could  not  be  varied  except 
by  a  registered  instrument.  By  the  application  presented  in 
the  mutation  case  the  Revenue  Court  holding  mutation  pro- 
ceedings was  merely  informed  of  an  oral  contract  entered 
into  by  the  parties.  The  application  itself  cannot  be  treated 
as  creating  a  fresh  mortgage.  Can  it  be  taken  into  consider- 
ation as  evidencing  an  alteration  in  the  terms  of  the  original 
mortgage?  I  agree  with  the  learned  Chief  Justice  for  the 
reasons  stated  by  him  that  it  cannot  be  admitted  in  evidence. 
I  think  the  case  of  Nur  AH  v.  Imaman  Ali{})  is  distinguishable. 
We  were  pressed  with  the  decision  in  Raghubans  Mani  Singh 
V.  Mahabir  Singh  (')  to  which  I  was  a  party.  That  was  a  case 
to  which  in  our  judgment  the  observations  of  their  Lordships 
of  the  Privy  Council  in  Pranal  Anni  v.  Lakshmi  Anni{})  as 
contained  in  page  514  of  the  Report  fully  applied.  In  the 
present  case  the  terms  of  the  compromise  were  not  referred 
to  or  narrated  in  the  order  of  the  Revenue  Court  and  indeed 
for  purposes  of  mutation  it  was  not  necessary  to  refer  to  the 
terms  of  the  mortgage  or  the  conditions  under  which  redemp- 
tion could  take  place.  This  case  therefore  is  not  governed 
by  the  rulings  to  which  I  have  referred,  I  also  would  dis- 
miss the  appeal. 

Richards,  J. — This  was  a  suit  for  redemption  of  a  mort- 
gage dated  the  8th  August,  I903.  The  mortgage  was  a 
mortgage  with  possession  and  it  is  quite  clear  that  according 
to  the  terms  of  the  deed  the  mortgage  could  not  be  redeemed 
until  after  the  expiration  of  25  years.  It  is  contended  on 
behalf  of  the  plaintiffs  that  the  terms  of  the  mortgage  deed 
were  subsequently  varied  by  agreement  between  Chhajju  the 
mortgagor  and  Abdulla  on  the  one  side,  and  the  mortgagees 
on  the  other  side  whereby  it  was  arranged  that  Abdulla 
should  be  bound  by  the  mortgage  but  that  the  mortgage 
should  be  redeemable  by  payment*  of  the  mortgage  debt  in 
any  year  in  the  month  oijeth. 

The  defendants  objected  that  such  an  agreement  could  only 
be  proved  by  a  duly  registered  document.  No  such  document 
exists  but  the  plaintiffs  contend  that  the   petition  to  and  the 

(I)  [1884]  A.  W.  N.,  P.  4a 
(2)  [1905I  I.  L  R.,  28  All,  78.    (3)  [1899]  !•  L-  R.,  22  Mad.,  508.  (P.  C). 
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order  of  the  Revenue  Court  (referred  to  by  the  Chief  Justice) 
operate  to  vary  the  terms  of  the  mortgage  deed  and  that  a 
registered  document  was  not  necessary.     I  quite  agree  in  the 
judgment  of  the  learned  Chief  Justice  and  I  should  not  deem  it 
necessary  to  add   anything  to   what   he   has   said  save  for 
the  fact  that  reliance  was  placed  on  the  ruling  in  Ragkubans 
Mani  Singh  v.  Mahabir  Singh  {})  to  which  I  was  a  party. 
In  that  case  certain  lands  were  claimed   on  the   basis   of  an 
agreement  of  compromise  in    prior    litigation  whereby  the 
title  to  the  lands  in  question  had  been  expressly  admitted. 
The  Judge   had   received    and  acted   on    the    compromise 
and  incorporated  it  into  his  decrtee.     My  learned  colleague 
and  I  held  that  the  plaintiffs  could  rely  on   the  decree  incor- 
porating the  compromise  and   that   a  registered    instrument 
was   not   necessary.     The   facts   of  the  present  case  are  very 
different.     They  amount  to  no  more  than  this,  namely  :  that 
the  Revenue  Court  ordered  the  defendants*  names  to  be  record- 
ed as  mortgagees  in  possession,  all  opposition  to  the  applica- 
tion being  withdrawn.   The  facts  in  the  present  case  much  more 
nearly  approach  the  facts  in  the  case  of  Pranal  Anniv.  Laksh- 
mi  Anni{^)  in  which  their  Lordships  of  the  Privy  Council 
held  the  unregistered  deed  of  compromise  inadmissible. 

In  the  present  case  the  plaintiffs  in  effect  ask  the  court 
to  hold  that  the  petition  to  the  Revenue  Court  and  its  order 
operated  to  create  a  fresh  mortgage.  This  would  be  a  very 
serious  extension  of  the  ruling  of  this  court  in  Raghubans 
Mani  Singh  \.  Mahabir  Singh.  I  also  would  dismiss  the 
appeal. 

By  the  Court.— The  order  of  the  Court  is  that  the  appeal 
be  dismissed  but  under  the  circumstances  without  costs. 

B.  C.  M.  Appeal  dismissed. 

(I)  [1905]  I.  L  R.,  28  All,  78.    (2)  [1899]  I.  L.  R.,  22  Mad.,  508.    (P.  C) 
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MANGU  LAL  and  others.*  Novemder,  A 

Transfer  of  Property  Act  {IV  of  i882f\  section  38— Deed  of  Richards,  J. 

indemnity^Property  mortgc^ed— Hypothecation,  Griffin,  J. 

Certain  persons  sold  certain  property  to  the  plaintiffs.  The  vendors 
executed  a  document  of  indemnity  on  the  same  date  agreeing  that 
if  any  prior  lien  or  charge  should  be  disclosed  they  would  repay  the 
whole  money  with  interest  and  they  hypothecated  certain  property 
to  secure  repayment  of  the  purchase  money.  The  vendees  were  dis- 
possessed. In  a  suit  to  enforce  the  hypothecation  in  the  document  of 
indemnity,  held^  that  there  was  clearly  an  engagement  which  gave 
rise  to  a  pecuniary  liability  and  that  the  terms  amounted  to  a 
mortgage  within  the  meaning  of  section  58  of  the  Transfer  of  Property 
Act.     Kishan  Lai  v.  Ganga  Ram^  I.  L.  R.,  13  All,  28,  referred  to. 

Second  appeal  against  the  decree  of  Babu  Nihal  Chandra, 
Subordinate  Judge,  confirming  a  decree  of  Babu  Bans  Gopal, 
Munsif  of  Bijnor. 

Suit  for  sale. 

The  material  facts  appear  from  the  judgment. 

Surendta  Nath  Sen,  for  the  appellant. 

Girdhari  Lai  Agarwala,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Richards,  J. — The  facts  which  have  given  rise  to  this  Richards^  /. 
appeal,  are  very  simple.  On  the  4th  of  February,  1885,  the 
predecessor  in  title  of  the  plaintiff  purchased  from  certain 
persons  a  certain  grove.  A  second  document  bearing  the 
same  date,  was  executed  by  the  vendors  agreeing  that  if  any 
prior  lien  or  charge  should  be  discovered  on  the  property 
sold,  the  vendors  would  repay  the  whole  amount  of  the  pur- 
chase money  with  interest  at  the  rate  of  2  per  cent  per  mensem 
from  the  date  of  the  sale  and  it  was  further  agreed  that  the 
vendors  hypothecated  certain  specific  property,  which  is 
specifically  mentioned  in  the  document  to  secure  the  repay-r 
ment  of  the  purchase  money  and  interest  in  the  event 
*  S.  A.  No.  480  of  1907. 
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mentioned.  The  words  used  are  ''MakfuF  and  Mustagkafoqr 
The  plaintiff  was  dispossessed  in  consequence  of  a  claim  made 
against  the  property  on  foot  of  a  prior  mortgage.  The  defend- 
ant No.  I  in  the  events  which  have  happened  is  in  possession 
as  purchaser  not  only  of  the  grove  sold  in  1885  but  also  of 
the  other  property,  which  the  plaintiff  contends  was  hypothe- 
cated to  him  to  secure  repayment  of  the  purchase   money. 
The  present  suit  has  been  instituted  to  enforce  what  the  plain- 
tiff contends  amounts  to  a  mortgage,  namely,  the  document  of 
indemnity  executed  on  the  4th  of  February,  1885.     The  court 
of  first  instance  held  that  the  plaintiff  failed  to  prove  the  deed 
and  also  that  the  document  did  not  amount  to  a  mortgage. 
The  lower  appellate  court  found  that  the  deed  was  duly  proved 
by  the  plaintiff,  but  that  the  document  itself  did  not  amount 
to  a  mortgage.    The  learned    Subordinate  Judge  says  that 
the  document  was  not   a   mortgage  within  the   meaning  of 
section   58   {a)  of  the  Transfer  of  Property  Act,  because  it 
was  not  a  transfer  of  an   interest  in   specific   immoveable 
property  for  the  purpose   of  securing  payment  of  money  ad- 
vanced or  to  be  advanced  by  way  of  loan,  on  existing  or  future 
debt,  or  performance  of  an  engagement  which  may  give  rise 
to  a  pecuniary  liability.     We  do  not  think  that  the  reasoning 
of  the  learned   Judge  is  correct.     By  the  agreement  of  the 
4th  of  February,  1885,  the  vendors  agreed   that   in   certain 
events  (which  have  happened)  they  would  repay  to  the  ven- 
dees the  purchase  money   with  interest.     There   was  clearly 
an  engagement  which  gave  rise  to  a  pecuniary  liability.     We 
have  already   mentioned   that  the   property  was  specifically 
mentioned.     In  our  judgment  the  words  used    to  create   the 
alleged   mortgage   were  quite  sufficient  to  do  so.     On  this 
point   we   may   perhaps   refer  to  the  case  of  Kishen  Lai  v. 
Ganga  Rant  (*)  where  a  bench  of  this   Court  held   very   an- 
alogous words  to  be  sufficient  to  create  a  mortgage.  The  whole 
intention  of  the  document   of  the  4th  of  February,  1885,  is 
abundantly  clear  and  it  is  very  difficult  to  see  how  the  docu- 
ment does  not  at  least  amount  to  a  charge  within  the  meaning 
of  section   100  of  the  Transfer  of  Property  Act  even  if  it  falls 
short  of  coming  within  the  definition  of  a  mortgage  under  sec- 
tion  58.    All  the  provisions  of  the   Act  as  to  a  mortgagee 

(i)    [1890]  I.  L.  R.,  13  AIL,  28. 
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instituting  a  suit  for  sale  of  the  mortgaged  property  are  made 
applicable  to  a  person  having  a  charge.  The  suit  has  been  dis- 
missed by  both  the  courts  on  a  preliminary  point.  We  allow 
the  appeal,  set  aside  the  decrees  of  both  the  courts  below  and 
remand  the  suit  under  the  provisions  of  section  562,  Civil 
Procedure  Code,  to  the  court  of  first  instance  through  the 
lower  appellate  court  with  directions  to  re-a''mit  the  suit  on 
its  original  number  in  the  register  and  dispose  it  of  according 
to  law.  Costs  will  abide  the  event,  but  the  appellant  in  the 
event  of  his  succeeding  will  be  entitled  to  costs  in  this  Court 
including  fees  on  the  higher  scale. 

Appeal  allowed.     Cause  remanded, 

TIRBENI  SAHAI  and  others 

versus 

JAGANNATH.* 

Partition— Jurisdiction  of  Civil  and  Revenne  courts— Act  XIX  of  1873^ 

sections  132^  241— United  Provinces  Land  Revenue  Act  {III  of 

iQOiy  Local)y  section  2jj  (k). 

Where  the  whole  of  a  village  was  under  partition  in  the  Revenue 
court  and  that  court  directed  that  the  village  should  be  divided  into 
26  mabals,  one  of  which,  the  mahal  of  the  non>applicants,  for  partition 
should  consist  of  12  pattis^  but  rightly  or  wrongly  land  which  should 
have  formed  part  of  the  mahal  of  the  non-applicants  was  allotted  to 
one  of  the  other  mahals,  held^  that  this  was  a  question  relating  to  the 
partition  or  union  of  mahals,  and  the  remedy  of  the  party  aggrieved 
was  an  appeal  against  the  order  confirming  the  partition  and  not  a 
suit  in  the  Civil  Court 
Kishen  Prosody,  Kcuiher  Mai,  20  A.  W.  N.,  11,  distinguished. 
Second  appeal  against   the   decree  of  B.  J.  Dalai  Esq., 
Officiating  District  Judge  of  Mainpuri,  reversing  a  decree  of 
Babu  Sushil  Chandra  Banerji,  Munsif 

Suit  for  declaration  of  title  or  for  proprietary  possession. 

The  plaintiff  came  into  court  on   the   allegations   that  he 

and  one  Ganeshi  Rai,  father  of  defendants  i  and  2,  were  among 

the  co-sharers  in  a  patti  of  a  village;   that   on    February    17, 

1881,  under  a  partition  effected  between  the  co-sharers,  their 

property   being   divided,  quras  were   formed   one  of  which 

being  allotted  to  the  plaintiff  and  another  to  Ganeshi  Rai ;  that 

a  grove  also  was  shown  in  equal  shares  in  the  quras  of  the 

parties  who  had  ever  since  been  in  possession  of  the  said  grove 

according  to  their  respective  shares ;  that  at  the  attestation 
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of  the  khatauni  parchas  during  recent  settlement  proceed- 
ings the  plaintiff  came  to  know  that  the  grove  in  question 
had  been  wrongly  recorded  in  the  mahal  of  the  defendants 
in  a  partition  held  in  1893,  and  as  he  had  not  applied 
for  such  partition  and  as  his  qura  was  not  affected  by  such 
partition,  he  took  objections  to  the  entry  before  the  Settle- 
me.it  Court,  which  were  disallowed  on  November  29,  1904- 

The  plaintiff  therefore  prayed  for  a  declaration  that  he 
was  the  owner  in  possession  of  the  grove  which  had  been 
wrongly  recorded  in  its  entirety  in  the  defendants*  mahal, 
and  in  the  alternative,  if  he  were  found  not  to  be  in  posses- 
sion, for  a  decree  for  proprietary  po  session  over  one  half  of 
the  grove.  The  defendants  pleaded  that  in  1881,  under  an 
imperfect  partition  only  paiiis  were  formed ;  that  in  1893,  when 
a  perfect  partition  took  place  different  mahals  were  formed, 
and  the  entire  grove  in  dispute  fell  into  the  defendants'  share; 
that  the  plaintiff  being  a  party  to  that  partition  did  not  take 
objections  to  the  entry  in  respect  of  the  grove  and  was  there- 
fore barred  by  the  rule  of  res  Judicata  and  that  the  defendants 
being  in  exclusive  possession  of  the  grove  since  1893,  the 
suit  was  also  barred  by  section  42,  Specific  Relief  Act. 

The  Court  of  first  instance  found  that  there  was  no 
evidence  that  the  plaintiff  did  not  have  any  knowledge  of  the 
perfect  partition  in  1893  nor  was  there  any  evidence  that  the 
plaintiff  had  any  possession  of  the  grove  since  that  time ;  that 
the  Revenue  Court  having  ordered  the  disposition  of  the 
grove  in  dispute  by  partition  in  1893,  under  clause  /  to 
section  241  of  Act  XIX  of  1873,  ^^^  under  clause  k  to  sec- 
tion 233  of  Act  III  of  1901,  the  Civil  Court  was  not  competent 
to  entertain  the  suit  which  was  also  barred  by  the  rule  of 
res  judicata.  The  Munsif  dismissed  the  suit  On  appeal  the 
District  Judge  found  that  the  plaintiffs  patti  including  half 
of  the  grove  was  specially  exempted  from  partition  in  1893; 
that  the  entry  in  respect  of  the  entire  grove  was  due  apparent- 
ly to  the  Amin's  mistake  ;  that  the  suit  having  been  brought 
within  12  years  of  1893,  the  question  of  possession  Vas  im- 
material ;  and  that  the  question  of  allocation  of  half  of  the 
grove  not  being  before  the  Revenue  Court,  it  acted  without 
jurisdiction  in  allocating  the  grove  to  the  share  of  the  defend- 
ants.    He  allowed  the  appeal. 
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Defendants  preferred  a  second  appeal. 

Sital  Prasad  Ghoshy  for  the  appellants. 

S.  C,  Chauahri  (lor  S.  C.  Banerji),  for  the  respondent. 

The  following  judgment  was  delivered  by 

BANERJI,  J. — The  facts  of  this  case  are  these: — The  village 
Alipur  was  by  an  imperfect  partition  made  in  1881  divided 
into  32  pattis.     On  the  5th  of  August,   1892,  Hira  Lai  a  co- 
sharer  in  the  village  applied  to  the  Revenue  Court  for  perfect 
partition  and  prayed  that  certain  pattis  which  belonged  to  him 
should  be  formed  into  a  separate  mahal.     The  defendants 
Tirbeni  Sahai,  Gomti  Sahai  and  Musammat  Suraj  Kuar,  who 
were  named  opposite  parties  to  the  application  of  Hira  Lai, 
made  an  application  on  the  isth  of  December,  1892,  in  which 
they  asked  that  their  pattis  also  should  be  formed  into  a  sepa- 
rate mahal.    On  the  i8th  of  August,  1893,  a  partition  procee- 
ding was  drawn  up  to  the  effect  that  20  pattis  should  be  formed 
into  different  mahals,and  12  pattis,  one  of  which  was  patti  No. 
32,  should  form  a  separate  mahal  to  be  called  the  mahal  of  the 
non-applicants  for  partition.      Accordingly   a   partition   was 
effected  which  has  been  confirmed  by  the  Collector.     By   this 
partition  the  village  was  divided  into  26  mahals,  the  26th  mahal 
being  that  of  the  non-applicants  for  partition.     The  pattis  of 
Tirbeni  Sahai  and  others  were  included  in  Mahal  Hira  Lai. 
In  patti  No.  32  which  is  the  patti  of  the  plaintiff,  and  which 
was  included  in  the  26th  mahal,  the  mahal  of  the  non-applicants 
for  partition,  there  is  a  grove  No.  623.     This  grove  was  allot- 
ted to  the  mahal  in  which  the  defendants  are  co-sharers.   The 
plaintiff  states  that  he  has  a  half  share  in  the  grove,  that  the 
defendants  have   no  right  to  that  half  share,  and   that  the 
inclusion  of  the  whole  of  the  grove   in  the  defendants*  share 
was  improper.     The  plaintiff   accordingly   brought  the  pre- 
sent suit  for  a  declaration  of  his  right  to  a  half  share  of  the 
grove  No.  623  and   in  the  alternative   for  possession   of  that 
share.    The  court  of  the  first  instance  dismissed  the  suit  as  bar- 
red by  the  provisions  of  section  233,  clause  {k)  of  the  Land  Re- 
venue Act  No.  Ill  of  1901.    The  lower  appellate  court  has  set 
aside  the  decree  of  that  court  and  has  decreed  the  plaintiff's 
claim.     That  court  was  of  opinion  that  as  under  the  partition 
proceeding  patti   No.   32   was   excluded  from   partition,  the 
revenue  authorities  had  no  jurisdiction  to  include  the  grove 
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in  suit,  which  appertained  to  that  patti,  in  the  mahal  of  the 
defendants.  The  learned  Judge  relies  upon  the  decision  of 
this  court  in  Kishen  Prasad  v.  Kadher  Mai  (*) .  That  case  is 
clearly  distinguishable  from  the  present.  What  happened  in 
that  case  was  that  under  a  previous  partition  of  the  land  of 
the  village  four  mahals  had  been  formed,  one  of  which  was 
called  Patti  Shamilat.  Subsequently  a  partition  of  Patti 
Shamilat  alone  took  place  and  certain  land  which  apper- 
tained to  one  of  the  other  three  mahals  was  partitioned.  It 
was  held  that  this  partition  did  not  preclude  the  Civil  Court 
from  determining  the  plaintiff's  right  to  a  plot  of  land  which 
was  not  the  subject  of  the  partition  of  the  mahal  Shamilat, 
In  the  present  case  the  whole  of  the  village  was  under  par- 
tition. The  Revenue  authorities  directed  that  the  village 
should  be  divided  into  26  mahals  one  of  which  the  mahal  of 
the  non-applicants  for  partition,  was  to  consist  of  12  pattis. 
If  land  which  appertained  to  one  of  these  12  pattis  was 
allotted  to  another  of  the  mahals  under  the  partition,  that 
was  a  matter  relating  to  partition  and  ought  to  have  formed 
the  subject  of  an  appeal  under  section  132  of  Act  No.  XIX 
of  1873  which  was  the  Act  under  which  the  partition  in 
question  was  effected.  Rightly  or  wrongly  the  revenue 
authorities  allotted  to  the  defendants*  mahal  what  the 
plaintiff  says  ought  to  have  been  allotted  to  his  mahal, 
namely,  tlie  mahal  of  the  non-applicants  for  partition. 
This  was  clearly  a  question  relating  to  the  partition  or 
union  of  mahals  within  the  meaning  of  clause  {k\  section  233 
of  Act  No.  Ill  of  1901,  and  was  therefore  not  cognizable  by 
a  Civil  Court.  The  plaintiff  mistook  his  remedy  and  instead 
of  appealing  against  the  order  confirming  the  partition  he 
brought  the  present  suit  in  a  Civil  Court.  Such  a  suit  falls 
within  the  prohibition  of  section  233  {k)  and  is  not  maintain- 
able. The  court  of  first  instance  was  in  my  judgment  right 
I  accordingly  allow  the  appeal,  set  aside  the  decree  of  the 
court  below  and   restore   that  of  the  court  of  first  instance 

with  costs  in  all  courts. 

Appeal  decreed. 

[A  Letters  Patent  Appeal  (No.  82  of  1907)  against  the 
above  judgment  was  dismissed  by  STANLEY,  C.  J.,  and 
BURKITT,  J.,  on  March  6,  1908 — Ed.]. 

(i)  [1899]  20  A.  W.  N.,  II. 
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RAGHUBIR  SARAN  and  others 

versus 

HET   RAM   AND  ANOTHER .♦ 

Code  of  Civil  Procedure  (Act  XIV  0/1882)  Section  ijy  Explanation  11^ 
— Suit  by  auction-purchaser—  Second  relief  for  sale  upon  mortgage, 

A  property  was  mortgaged  first  to  B,  then  to  H.  Both  the  mort- 
gagees brought  suits  for  sale  without  joining  the  other  mortgagee  and 
obtained  decrees  and  sold  and  purchased  the  mortgaged  property. 
H  executed  his  decree  first  and  obtained  possession.  B  applied  for 
mutation  of  names  and  was  resisted  by  H.  He  brought  a  suit  for 
possession  as  auction-purchaser.  The  suit  was  dismissed.  He  then 
brought  the  present  suit,  as  mortgagee,  for  sale,  making  all  the  persons 
interested,  including  H,  parties  to  the  suit  Heldxh^ki  the  suit  was 
not  barred  by  the  rule  of  res  judicata  inasmuch  as  B  in  the  suit  for 
possession,  as  auction -purchaser,  was  not  litigating  under  the  same 
title  as  he  was  in  the  present  suit  Held  further  that  the  relief  for 
sale  could  not  have  been  joined  in  the  suit  for  possession  by  the 
auction-purchaser. 

Appeal  against  the  decree  of  Pandit  Kunwar  Bahadur, 
officiating  Subordinate  Judge  of  Shahjahanpur. 
Suit  for  sale  on  a  mortgage. 
The  material  facts  appear  from  the  judgment. 
The  Court  below  dismissed  the  suit. 
Plaintiff  appealed. 

Sarat  Chandra  Ckaudhri  (for  /.  N.   Chaudrt)  and  Sun- 
dar  Laly  for  the  appellants. 

Abdul  Majid  (with  him    Moti  Lai  Nehru),  for  the   re- 
spondents. 

The  judgment  of  the  Court  was  delivered  by 
Richards,  J. — The  question  involved   in  this  appeal  is 
very  clear.     The  suit  is  brought  on  foot  of  a  mortgage,  dated 
the  15th  of  January,  1885,  executed  by  one  Rao  Bhup  Singh, 
in  favour  of  the  father  pf  the  plaintiffs,  namely,  Badri  Per- 
shad.     A  second  mortgage  was  executed  on  the  21st  of  July, 
1885,  i"  favour  of  the  defendants,  Het  Ram  and  Budh  Sen. 
Badri   Pershad    sued  on  foot  of  his  mortgage  but  he  only 
*  F.  A.  No.  169  of  1906, 
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Civil.  made  party  to  the  suit  his  own  mortgagor.     It  is  quite  clear 

iQog,  therefore  that  the  defendants  were  not  bound  by  the  decree. 

The  defendants  also  sued  on  foot  of  their  mortgage  and  got 
™  ""  a  decree  but  they  omitted  to  make  Badri  Pershad  a  party  to 

Hrr  Ram.         ^^^^^  ^^^^    ^^  parties  executed   their  decrees   and  both 
Richards^  /        parties  themselves  purchased  the  property.    The  defendants 
having  executed  their  decree  before  Badri  Pershad  managed 
to  get  into  possession.    Badri  Pershad  then  sought  to  get 
mutation  of  names  by  virtue  of  his  auction- purchase.    The 
defendants  objected.     Thereupon  sometime  in  the  year  1896, 
Badri  Pershad  brought  a  suit  claiming  possession.     It  is  im- 
portant to  remember  what  was  the  exact  nature  of  this  suit 
by  Badri  Pershad.      His  title  was  entirely  based  upon  his 
character  as  auction-purchaser  under  the    decree,  which  he 
had  obtained  against  his  own  mortgagors.    The  defendants 
pleaded  amongst  other  things  that  they  were  not  bound  by 
the  decree   inasmuch   as   Badri   Pershad  had   neglected  to 
make  them  parties  to  the  suit,  which  he  had  instituted  on 
foot  of  his  mortgage,  dated  the  15th  of  January,  1885.     It  is 
quite  clear  that  this  plea  was  fatal  to  Badri  Pershad's  claim 
as  auction- purchaser  and  so  the  court  decided  and  dismissed 
his  suit  on  the  4th  of  June,  1896.    The  plaintiffs  then  institut- 
ed the  present  suit,  which  is  for  the  sale  of  the  mortgaged 
property  against  the  defendants,  whose  names  were  omitted 
from  the  array  of  parties  in  the  first  suit,  brought  by  Badri 
Pershad  on  foot  of  his  mortgage.     The  court  below  has  de- 
cided that  Badri  Pershad,  who  is  now  represented  by  the 
plaintiffs  in  the  suit,  was  bound  when  he  instituted  his  suit  in 
1 S96  to  claim  not  only  possession  as  auction-purchaser  but 
also  in  the  alternative  for  a  decree  for  sale  according  to  the 
provisions  of  the  Transfer  of  Property  Act  and  that  inas- 
much as  he  did  not  join  these  two  claims  the  present  suit  is 
barred  by  the  provisions  of  section  13,  explanation  II,  of  the 
Code  of  Civil  Procedure.    This  is  the  only  question  which 
has  been  argued  before  us  in  the  present  appeal.     Section  13 
of  the  Code  of  Civil  Procedure  provides  "  no  court  shall  try 
any  suit  or  issue  in  which  the  matter  directly  and  substan- 
tially in  issue  has  been  directly  and  substantially  in  issue  in 
a  former  suit  between  the  same  parties  or  between  parties 
under  whom  they  or  any  of  them  claim  litigating  under  the 
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same  title,  in  a  court  of  jurisdiction  competent  to  try  such 
subsequent  suit  or  the  suit  in  which  such  issue  has  been  sub- 
sequently raised,  and  has  been  heard  and  finally  decided  by 
such  court." 

Explanation  II  says:  "any  matter  which  might  and 
ought  to  have  been  made  ground  of  defence  or  attack  in  such 
former  suit  shall  he  deemed  to  have  been  a  matter  directly 
and  substantially  in  issue  in  such  suit." 

It  seems  to  us  that  when  Badri  Pershad  brought  his  suit 
against  the  defendants  claiming  as  auction-purchaser  he  was 
not  litigating  under  the  same  title  as  he  is  litigating  in  the 
present  suit.  If  Badri  Pershad  in  the  suit  of  1896  had  stated 
that  the  defendants  had  been  omitted  from  the  array  of  the 
defendants  in  his  suit  which  he  had  instituted  on  foot  of  his 
mortgage,  it  would  have  been  quite  destructive  of  his  claim  as 
auction-purchaser.  It  would  not  have  been  a  "ground  of 
attack."  The  relief  in  one  case  was  actual  possession  of  the 
land.  The  relief  in  the  other  case  is  merely  a  decree  nisi  for 
the  sale  of  the  mortgaged  property  in  which  case  the  defend- 
ants will  have  a  right  to  redeem  the  property,  if  they  think 
fit  so  to  do.  We  do  not  think  that  the  claim  in  the  present 
suit  ought  to  have  been  joined  with  the  claim  for  possession 
brought  by  Badri  Pershad  in  the  year  1896  and  that  the  rule 
of  res  judicata  does  not  apply.  It  has  been  conceded  on 
behalf  of  the  defendants  that  the  mere  fact  that  Badri  Per- 
shad omitted  to  make  the  defendants  parties  to  the  mortgage 
suit  does  not  ifc^^r  the  plaintiffs  from  bringing  the  present 
suit  and  they  rest  their  case  upon  the  fact  that  the  relief 
claimed  in  the  present  suit  was  not  included  in  the  suit 
which  was  instituted  in  the  year  1896  by  Badri  Pershad. 

We  allow  the  appeal,  set  aside  the  decree  of  the  court 
below  and  remand  the  case  under  the  provisions  of  section 
562  of  the  Code  of  Civil  Procedure  for  disposal  according  to 
law.  The  appellants  will  have  their  costs  in  this  court  in- 
cluding fees  on  the  higher  scale.  Other  costs  will  abide  the 
event. 

Appeal  allowed. 
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PIARE  LAL 

versus 

LALA  NAND  RAM  and  others.* 

Code  of  Civil  Procedure  (Act  X!V of  1882)  section  /j— Res  judicata— 
Relief—Sale  of  property^  money  decree  passed— Second  suit  for  sale 
— barred, 

A  suit  for  sale  upon  a  mortgage  was  compromised.  Under  the 
terms  of  the  compromise  a  simple  money  decree  was  passed  in 
favour  of  the  mortgagee.  The  decree  was  not  satisfied  and  the 
decree-holder  brought  a  suit  for  sale  of  the  same  property  upon  the 
same  mortgage.  Held  chat  the  suit  was  barred  by  the  rule  of  rw 
judicata  inasmuch  as  the  relief  for  sale  not  having  been  granted  in  the 
first  suit  must  be  considered  to  have  been  refused.  Shibu  v.  Chamtra 
Mohun,  I.  L.  R.,  33  Cal,  849  ;  Bhola  Nath  v.  Muhammad  Sadiq, 
1.  L  R.,  26  AIL,  223  referred  to. 

Second  appeal  against  the  decree  of  J.  H.  Cuming 
Esq.,  Additional  Judge  of  Aligarh,  reversing  a  decree  of 
Maulvi  Muhammad  Shafi,  Subordinate  Judge. 

Suit  for  sale  on  a  mortgage. 
Material  facts  appear  from  the  judgment. 

The  Court  below  dismissed  the  suit. 

Plaintiff  appealed. 

B.  E.  GConor,  for  the  appellant. 

Durga  Charan  Banerji  (with  him  M,  L.  Agarwala)  for 
the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  appeal  arises  out  of  a  suit  for  sale 
of  mortgaged  property.  It  was  dismissed  under  the  follow- 
ing circumstances  as  barred  by  section  13  of  the  Code  of 
Civil  Procedure.  It  appears  that  in  the  year  1880,  the  pre- 
decessors in  title  of  some  of  the  defendants  and  the  other 
defendants  executed  a  mortgage  in  favour  of  the  predecessors 
of  the  plaintiff.  A  suit  was  thus  brought  upon  this  mort- 
gage on  the  2 1st  of  September,  1882,  in  which  a  sale 
of  the  mortgaged  property  was  claimed.  The  suit  was 
♦  S.  A.  No.  488  ol  1907. 
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compromised  on   the  terms  that  a  simple  money  decree  only 
should  be  passed  in  favour  of  the  plaintiff  and  such  a  decree 
was   passed   on    the  27th  of  November,    1882.     The  events 
which  happened  subsequent  to  the  date  of  this  compromise 
it  is  unnecessary  for  the  purposes  of  decision  of  this  appeal  to 
detail.     Suffice  it  to  say  that  the  amount  due  to  the  plaintiff 
on  foot  of  the  compromise  was  not  satisfied  or  at  least   fully 
satisfied.     Thereupon    the  suit   out   of  which  this  appeal  has 
arisen    was   instituted   for  sale  of  the   mortgaged   property. 
The  first  court  decreed  the  claim  but  upon  appeal  the   lower 
appellate  court  dismissed  it,  on  the  ground  that  it  was  barred 
by  section   13  (explanation  3)  of  the  Code  of  Civil  Procedure. 
In   that  explanation   it  is  laid  down  that  any  relief  claimed 
in  a  plaint  which  is  not  expressly  granted  by  the  decree  shall 
for  the  purposes   of  this   section    be  deemed   to   have  been 
refused.     In    view   of  this   section  the   claim  of  the  plaintiff 
in  the  first  suit  for  sale  of  the  mortgaged   property   must   be 
deemed  to  have  been  refused  ;  and  therefore  his  right  as  mort- 
gagee to  have  a  sale  of  the  mortgaged  property  became  bar- 
red as  a  matter  of  res  judicata.  In  view  of  this  section  it  is  im- 
possible to  hold  that  a  fresh  suit  for  sale  can  be  maintained 
and  therefore  we  think  that  the  lower  appellate  court  rightly 
dismissed  the  plaintiff's  suit.     This  view  is  supported  by  the 
decision   of  the  Calcutta    High    Court  in  the  case  of  Shibu 
Bern  v.  Chandra   Mohun  Jana   (^),   the   facts   of  which  are 
admittedly  on  all  fours  with  the  facts  of  the  present  case. 
That  decision  is  in  no  way  in  conflict  with  the  decision  of 
Benches  of  this  Court  in  the  case  o{  Bhola  Nath  v.  Muhammad 
Sadiq  (•)  and   Madho  Prasad  v.  Baij  Nath  («).     In  both  of 
these  cases  it  will  be  found  that  in  the  suit  originally  institu- 
ted by  the  plaintiffs  no  claim  was   put  forward  for  sale  of 
the  mortgaged  property ;  the  plaintiffs  contented   themselves 
with  applying  for  simple  money  decrees.     Section  13,  there- 
fore, had  no  application.     We  therefore  dismiss  the  appeal 
with  costs  including  fees  in  this  Court  on  the  higher  scale. 

Appeal  dismissed, 
(I)  [1906]  I.  L.  R.,  33  Cal.,  849.        (2)  {1903]  I.  L-  R-,  26  All,  223. 
(3)  [1905]  25  A.  W.  N.,  152. 
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SAGAR  MAL 

versus 

MAKHAN  LAL  and  others.* 

Agra  Temancy  Act(llofrgor)^  Local,  section  4  (s);  section  32  (s)  Ck^to' 
lll-^Partition  cf  rent-free  holding— Suit  nudntaiMabU. 

Section  32  (2)  does  not  apply  to  a  rent-free  grantee  but  foils  with- 
in Chapter  III  which  deals  with  division,  devolution  and  transfer  of 
tenancies.  A  tenant  does  not  include  a  rent-free  grantee.  A  suit  for 
partition  of  a  rent-free  holding  is  maintainable  in  the  Civil  Court 
Abdul  Karim  v.  Ramzan,  A.  W.  N.,  1908,  p.  197,  approved. 

Appeal  from  the  decree  of  Munshi  Ahmed  AH,  Additional 
Judge  of  Meerut,  confirming  the  decree  of  B.  Hari  Mohan 
Banerji,  first  Additional  Munsif  of  Meerut 

Suit  for  partition  of  a  rent-free  holding. 

The  defence  was  that  such  a  suit  was  not  maintainable. 
The  court  below  decreed  the  suit 

Defendant  appealed. 

Mohan  Lai  Sandal,  for  the  appellant,  submitted  that  no 
suit  lay  for  partition  of  the  rent-free  holding. 

He  referred  to  last  para,  of  section  32  and  clauses  8  and 
9  of  section  4  of  the  Agra  Tenancy  Act.  Tenancy  was  no- 
where defined  in  the  Act  but  tenant  and  land-holder  were 
correlative  terms  and  were  defined  together.  A  rent-free 
grantee  was  not  a  tenant  in  the  strict  sense  of  the  term. 
The  section  however  should  be  interpreted  as  it  stood.  The 
law  laid  down  in  Abdul  Karim  v.  Ramsan,  [1908]  A.  W.  N, 
197,  was  open  to  doubt 

M.  L.  Agarwala,  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  appeal  arises  in  a  suit  for  partition  of 
a  rent-free  holding.  Both  the  Courts  below  have  g^ranted  the 
plaintiffs  a  decree.  This  appeal  has  been  preferred  by  one  of 
the  defendants  Sagar  Mai  and  the  only  ground  of  appeal 
pressed  before  us  is  that  in  the  case  of  a  rent-free  grant,  as  of 
*  S.  A.  1284  of  1907. 
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any  other  tenancy  coming  under  the  Agra  Tenancy  Act,  a 
civil  or  a  revenue  court  is  prohibited  by  section  32,  clause  (2), 
of  the  Act  from  entertaining  a  suit  for  partition.  We  are  of 
opinion  that  this  section  does  not  apply  to  a  rent-free  grantee. 
The  section  in  question  falls  ^vithin  chapter  III  which  deals 
with  the  "  devolution,  transfer  and  division  of  tenancies."  A 
tenant  is  defined  in  section  4,  clause  (5),  an.I  does  not  include 
a  rent-free  grantee*  A  rent-free  grantee,  as  also  a  mortgagee 
of  proprietary  rights,  is  by  that  definition  expressly  excluded. 
Consequently  a  rent-free  grant  does  not  appear  to  us  to  be  a 
**  holding "  within  the  meaning  of  section  32.  The  word 
"holding"  in  that  section  means,  we  think,  holding  of  a 
tenant  as  defined  by  the  Act.  We  may  point  out  that  the 
heading  of  section  32  is  division  of  "  tenancies, "  i.  e.  the 
division  of  the  holdings  of  tenants  as  defined  in  section  4. 
We  may  also  point  out  that  chapter  X  of  the  Act  deals  with 
the  resumption  of  rent-free  grants.  A  separate  chapter  in  the 
Act  b  devoted  to  these  grants.  This  view  was  expressed  by 
our  brother  Richards  in  the  case  of  Abdul  Karim  v.  Ramzan 
(1).  Our  learned  brother,  after  referring  at  length  to  some  of 
the  sections  of  the  Agra  Tenancy  Act  held  that  a  suit  for  par- 
tition of  land  alleged  to  be  rent-free  is  not  excluded  from  the 
jurisdiction  of  a  Civil  Court  either  by  section  233  {k)  of  the 
Land  Revenue  Act  or  by  section  32  of  the  Agra  Tenancy  Act. 
We  therefore  agree  in  the  view  expressed  by  both  the  Courts 
below  and  dismiss  the  appeal  with  costs  which  will  in  this 
Court  include  fees  on  the  higher  scale. 

M.  L*  S.  Appeal  dismissed. 

(i)       [1908]  28  A.  W.  N.,  197. 
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JAI  LAL  SINGH  and  others 
versus 
HARI    SINGH   AND  ANOTHER* 

Probate  and  Administration  Act  {V  of  1881)^  section  3 j— Minors — Right 
to  be  appointed  administf  ators. 

Section  33  of  the  Probate  and  Administration  Act  does  not  warrant 
Letters  of  Administration  being  granted  to  minors  under  the 
guardianship  of  any  one.  Only  in  cases  where  minors  are  solely 
entitled  to  the  estate  according  to  the  rules  for  distribution  of  the 
intestate's  estate  can  Letters  of  Administration  be  granted  to  per- 
sons to  whom  the  minors'  estate  has  been  committed  by  competent 
authority. 

First  Appeal  from  an  order  of  the  District  Judge  of 
Agra. 

Application  for  Letters  of  Administration. 

The  material  facts  appear  from  the  judgment. 

The  Court  below  granted  the  application. 

The  opposite  party  appealed. 

Sir  Walter  Calvin  (with  him  Benode  Behari),  for  the  appel- 
lants. 

Satish  Chandra  Banerji,  for  the  respondents. 

The  judgment  of  their  Lordships  was  delivered  by 

AlKMAN,  J. — This  is  an  appeal  under  section  86  of  Act  No. 
V  of  1 88 1  from  an  order  of  the  learned  District  Judge  of  Agra, 
granting  letters  of  administration.  The  application  was  pre- 
sented by  one  Hira  Lai  and  it  asked  that  letters  of  adminis- 
tration to  the  estate  of  one  Harbhajan,  deceased,  should  be 
granted  to  him  for  the  use  and  benefit  of  his  minor  sons,  Hari 
Singh  and  Tulshi  Ram.  The  application  was  opposed  by 
Chunni  Lai  and  Jai  Lai,  who  are  half-brothers  of  Hira  Lai. 
They  raised  a  plea  on  the  basis  of  section  1 3  of  the  Act  which 
prohibits  letters  being  granted  to  any  person  who  is  a  minor. 
The  learned  Judge  overruled  this  objection  relying  on  sec- 
tion 33  of  the  Act  and  he  has  granted  letters  of  admhitelra- 
tion  to  the  minors  under  the  guardianship  of  their  father, 
Hira  Lai.  In  the  formal  order  as  drawn  up  in  the  Court 
*  F.  A.  F.  O.  37  of  1908. 
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below  letters  have  by  some  mistake  been  granted  in  respect  of 
the  property,  not  of  Harbhajan,  but  of  Hira  Lai's  father,  Gulab 
Singh.     In  our  opinion  the  order  of  the  Teamed  District  Judge 
cannot  be  supported.     Section  33  does  not  warrant  letters  of 
administration  being  granted  to  minors  under    the   guardian- 
ship of  any  one,  but  in  certain  cases  it  allows  letters  of  adminis- 
tration to  be  granted  to  persons  to  whom  the  care  of  the  minor's 
estate  has  been  committed  by  a  competent  aqthority,  or  if 
there  be  no  such  person,  to  such  other  person  as  the  Court 
thinks  fit  to  appoint.     In  that  case  letters  of  administration  are 
granted  for  the  use  and  benefit  of  the  minor  until  he  attains 
majority.    But  to  render  that  section  applicable  the  mhior  must 
be  "solely  entitle<l  to  the  estate  of  the  intestate  according  to 
the  rule  for  the  distribution  of  the  intestate's  estates  applicable 
in  the  case  of  the  deceased."     In  this  case  it  is  quite  clear  that 
the  minors  were  not  solely  entitled  to  the  estate  according  to 
the  rule  for  distribution.     Whether   or  not   the   objectors  are 
entitled  to  a  share  in  it,    and    as   to    this   we   pronounce   no 
opinion,  there  can     be   no    doubt  that  the  minor's  father  was 
entitled  to  a  share   and    he   could  have  applied  for  letters  of 
e^dministration    for  hin)self.     Why   hie  did    qot   do   so,   and 
why  he  chose  to  apply  for  letters  of  administration  on  behalf 
of  his  minor  sons,  there  is   nothing   to  sho^y,   and   no  expla- 
nation  has   been   given    to   us.      In  our  opinion  the  ordef 
of  the  learned  Judge  as  passed    cannot  b^   maintained.     We 
so   far   allow  the  appeal  as   to  set  aside  the  order   appealed 
against  and  we  dismiss   the   application    as  brought.     It  will 
be  open  to  Hira  Lai,  or  to  any  one  else  who  considers   him- 
self entitled   to  letters  of  administration,  to  present  an  ap- 
plication for   the   grant  of  such    letters   of    administration. 
Under  the   circumstances   of  the  case  we  make  no  order  as 
to  costs. 

Ordep  set  aside 
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AYUB  ALI  KHAN 

versus 

MASHUQ  ALI  KHAN* 

Agra  Tenancy  Act{TIofigoi^  Local)  sections  22,  J2 — Occupancy  rights 
acquired  by  widow  before  the  passing  of  Act — Devolution  on  brother 
jurisdiction — Civil  and  Revenue  Courts, 
Defendant's  appeal 

Y  and  M,  two  Mahomedan  brothers,  jointly  held  an  occupanqr 
holding.  M  died  before  the  passing  of  the  new  Tenancy  Act  leaving 
a  widow.  His  share  in  the  holding  was  recorded  in  the  widow's 
name.  The  widow  of  M  died  leaving  a  brother.  The  Revenoe 
Courts  entered  the  name  of  Y's  son  in  place  of  M's  widow.  The 
widow's  brother  brought  this  suit  for  joint  possession.  Held  that 
the  suit  was  not  obnoxious  to  the  bar  of  section  32  (2),  Tenancy 
Act,  as  it  was  not  a  suit  for  actual  division  of  the  occupancy  holding. 
Held  further  that  M  having  died  before  the  passing  of  the  Tenancy 
Act  his  widow  inherited  his  property  absolutely  and  had  absolute 
right  to  be  considered  an  occupancy  tenant  and  that  after  her  death, 
which  took  place  after  the  passing  of  the  Act,  her  brother  was 
entitled  to  succeed  as  provided  in  section  22  {c).  Ikram-ud-din  r. 
Arshad  Ali,    SeL  Dec  Board  of  Rev.,  Na  2  of  1905,  approved. 

First  Appeal  from  the  order  of  Babu  Khetter  Mohan 
Ghose,  Additional  Judge  of  Aligarh,  reversing  a  decree  of 
Maulvi  Mubarak  Husain,  Munsif  of  Bulandshahar. 

Suit  for  a  declaration  of  right. 

One  Jawahir  Khan,  an  occupancy  tenant,  had  two  sons, 
Yaqub  Ali  Khan  and  Muzaffar  Khan.  Muzaifar  Khan 
having  died  before  Act  U  of  1901  came  into  force,  the  name 
of  his  widow,  Musammat  Rasul-un-nisa  was  entered  jointly 
with  that  of  Yaqub  Ali  Khan  as  occupancy  tenants  of 
the  holding.  On  Rasul-un-nisa*s  death  in  1902,  her  brother, 
Mashuq  Ali  Khan,  applied  in  the  Court  of  Revenue  that 
his  name  should  be  recorded  in  the  revenue  papers  as 
successor  to  Rasul-un-nisa.  This  application  was  opposed 
by  Ayub  Ali  Khan,  son  of  Yaqub  Ali  Khan,  since  deceased, 
with  the  result  that  the  Revenue  Court  ordered  the  entry 
of  Ayub's  name.  Thereupon,  Mashuq  Ali  sued  in  the 
Civil  Court  for  a  declaration  that  he  was  entitled  to  a 
*  F.  A.  F.  O.  Na  44  of  1908. 
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moiety  of  the  holding  as  heir  to  his  sister,  Rasul-un-nisa, 
and  for  joint  possession  with  the  defendant,  Ayub  AH. 
He  also  claimed  damages.  The  defendant  contended 
that  having  regard  to  section  32  of  the  Tenancy  Act,  the 
suit  was  not  maintainable ;  and  this  plea  found  favour 
with  the  court .  of  first  instance  which  dismissed  the  suit. 
On  appeal,  the  lower  appellate  court  reversed  the  decision 
of  the  first  court,  and  remanded  the  case  under  section  562 
of  the  Code  of  Civil  Procedure. 

The  defendant  appealed. 

Surendra  Nath  Sen^  for  the  appellant,  submitted  that  the 
Court  was  not  competent  to  declare  or  specify  the  extent 
of  the  share  in  the  joint  holding ;  that  the  definement  of 
the  share  was  equivalent  to  a  partition  of  the  property,  and 
that  the  plaintiff's  suit  was  obnoxious  to  the  provisions  of  sec- 
tion 32  of  the  Tenancy  Act.     He  relied  on 

Achkey  Lai  v.  Janki  Prosody  [1Q06]  1.  L.  R.,  29  All.,  66. 
He  next  submitted   that   the  plaintiff  was   no   heir  to  his 
sister,  Rasul-un-nisa,  under  section  22  of  the  Tenancy  Act;  that 
Rasulun-nisa   did    not     acquire  the     occupancy  rights   by 
cultivating  the  holding  for  twelve  years   but   that  her   name 
was  recorded  as  the  widow  of  Muzaffar   Khan  ;   that   under 
the  Tenancy   Act   the  widow    had  but  a  qualified   estate, 
which  was  defeasible  on  her   re-marriage,   and   that  on   her 
death,    the  succession   opened   out    to   her  husband's  heirs 
and   not  to  her  heirs ;   that  the  list  of  heirs  enumerated  in 
section  22  of  the  Act  was  a  complete  and  exhaustive  list  and 
could  not   be  supplemented   by   the  table    of  heirs    under 
the  Mahomedan   law  ;  that  the  aforesaid  section  ought  to  be 
construed   in   its   plain   and   grammatical  sense   and  that  if 
words  importing  the  masculine  gendar  were  so  construed  as  to 
include  the  feminine  gender,  the  result  would  be  that  on  the 
death  of  a  female   tenant  without   leaving   any  male  issue, 
the  estate  would  descend  to  her  husband  to  the  extent  of  his 
life-interest  and   no   more,   although   under  no  legal  system 
the  husband  was  known  to   inherit  only  a  life  estate  in   his 
wife's  property,  which  he  would  lose  on  re-marrying. 

Muhammad Ishaq.foT \hQ  respondent,  was  not  called  on  to 
reply. 
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The  Judgment  of  the  Court  was  delivered  by 

AlKMAN,  J.^An  occupancy  holding  was  held  jointly   by 
two  brothers  Yaqub  Ali  Khan  and  Muzaffar  AH  Khan.     On 
the  death  of  Muzaffar  Ali  Khan  which  took   place  before  the 
present  Tenancy   Act  came  into   operation,  the  name  of  his 
widow    Musammat  Rasulunnisa   was   recorded  in    his   stead 
as  the  joint  occupancy  tenant  of  the  land.  She  died  in  1902 
after  the  new  Tenancy  Act  came  into  force.     Upon  her  death 
her   step-brother,    Mashuq    Ali    Khan,     plaintiff-respondent, 
endeavoured  to  get  his  name  entered   in  the  revenue  records 
in  her  stead.     The  revenue  authorities  however  entered  the 
whole  holding  in  the  name  of  Ayub  Ali  Khan,  the  son  of  Ya- 
qub Ali   Khan.     Thereupon    the  plaintiff  Mashuq  Ali  Khan 
brought  a  suit  in  the  civil  court  for  declaration  of  his  right 
to  a  moiety  of  the  holding    for  joint  possession  thereof  and 
also   for  damages.     The   Court   of  first  instance  threw  out 
the  suit  as  not  cognizable  by  A  Civil  Court     On  app^l  the 
learned  Additional  Judge  held  that  it  was  cognizable   by  the 
Civil  Coiirt,  and  remanded  the  case  for  disposal  on  the  merits. 
Against  that  order  of  remand  the  present  appeal   has  been 
preferredi    Two  pleas  have  been  urged  before  us.     One  is  that 
the  suit  is  obnoxious  to  the  provisions  of  section  32  ^2),  Tenan- 
cy Act,  which  prohibits  arly  suit  for  the  division  of  a  holding 
or  distribution  of  the  rent  thereof  being  dntertanied  by  any 
Civil  or  Revenue  Court.    In  our  opinion  this  plea  cannot  prevaiL 
If  having  got  his  declaration  the  plaintif!  attempted  to  sue 
fof  actual  division  of  the  holding  or  distribution  of  the  ren^ 
he  might  be  met  by  this  section^     We  do  not  think   that   this 
section  prohibits  a  suit  like  the  present. 

It  was  next  urged  that  having  regard  to  the  provisiOrtS  of 
section  22  of  the  Act,  which  provides  for  succession  to  tenancies, 
the  plaintiff  does  not  possess  the  right  which  he  sets  up.  The 
decision  of  this  plea  is  more  difficult.  After  giving  the  point 
our  best  consideration,  we  are  of  opinion  that  under  the  cir- 
cumstances of  the  case,  plaintiff  has  the  right  of  succession 
under  section  22  of  the  Act.  The  plaintiff's  sister  succeeded 
under  the  former  Act,  No.  XII  of  1881.  Under  section  9  of 
that  Act  the  occupancy  right  devolved  to  her  "as  if  it  were  land." 
She  t)eing  Mahomedan  widow  acquired,  in  our  opinion,  an  abso- 
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lute  right  to  be  considered  an  occupancy  tenant.  Succession 
to  her  occupancy  right  is  governed  by  section  22  of  the  new 
Act.  It  i.i  true  that  that  section  is  worded  as  if  males  alone 
can  be  ex-proprietary,  occupancy  or  non-occupancy  tenants. 
But  we  can  find  nothing  in  the  other  provisions  of  the  Act 
which  would  prevent  a  woman  acquiring  such  rights.  There 
is  nothing  to  prevent  a  woman  being  a  tenant  of  agricultural 
land  and  if  she  held  it  continuously  for  12  years  she  would  ac- 
quire a  right  of  occupancy  just  as  a  man  would.  We  cannot 
therefore  attach,  to  the  fact  that  the  words  in  section  22  are 
words  importing  only  the  masculine  gender,  the  weight  which 
is  sought  to  be  placed  upon  them.  We  think  that  Musammat 
Rasulunnisa  having  been  occupancy  tenant,  her  half-brother, 
who  it  is  not  denied  was  the  son  of  the  same  father,  is  entitled 
to  succeed  under  clause  (c)  of  the  section.  The  same  question 
was  very  fully  considered  by  three  members  of  the  Board  of 
Revenue  in  tkaramuddin  v.  Arsliad  Ali{}).  There  it  was  held 
that  a  Mahomedan  widow  who  succeeded  to  an  occupancy 
holding,  acquired  an  absolute  estate  and  that  on  her  death  after 
the  1st  of  January  1902^  the  persons  to  succeed  will  be  her 
heirs  And  not  the  heirs  of  her  deceased  husband.  We  agree  in 
this  view.  The  result  is  that  the  appeal  fails  and  i3  dismissed 
with  costs. 
J,  p.  Appeal  dismissed. 

(i)    Sel  Dec.  Board  of  Revenue,  No.  2  of  1905. 
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NISAR  HUSAIN 

versus 

ALLAH  BAKHSH.* 

Decree — Execution  of—Ambiguity — Reference  to  pleadings, 

A  suit  was  brought  for  possession  of  a  courtyard,  demolition  of 
chabutra  and  removal  of  certain  pernalas.  The  court  of  first 
instance  decreed  it  in  respect  of  the  first  two  and  dismissed  the  relief 
about  pemalas.  The  defendant  appealed  and  the  plaintiff  filed 
objections.  The  appellate  court  **  dismissed  the  appeal  and  allowed 
the  objections  "  but  did  not  specify  the  nature  of  the  relief  which 
was  accorded  to  the  plaintiff. 

Held  that  there  was  not  such  an  ambiguity  in  the  decree  as 
would  prevent  the  court  in  execution  from  giving  effect  to  it  KcUp 
Kuar  V.  Bisheshar^  A.  W.  N,  1890,  p.  75;  Jawahir  Mai  v.  Kistur 
Chana^  I.L.R.,  13  All,  343  ;  Lachmi  Narain  w.Jwala  Nathy  I.  L.  R. 
18  All.,  344;  Hursarun  Singh  v.  Purshun  Singh^  [1870]  2  N.W.P.,  p. 
415;  referred  ta 

Letters  patent  appeal  from  the  judgment  of  Knok,  J., 
reversing  a  decree  of  D.  R.  Lyle,  Esq.,  District  Judge  of 
Moradabad,  reversing  an  order  of  Khwaja  Abdul  AH,  Munsif. 

Application  to  execute  a  decree. 

The  material  facts  appear  from  the  judgment. 

A  single  Judge  of  the  High  Court  had  dismissed  the  appli- 
cation. 

The  decree-holder  appealed. 

5.  Shamsuddin,  for  the  appellant. 

A.  H.  C.  Hamilton,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  C.  J. — This  appeal  arises  in  execution  proceed- 
ings in  a  suit  brought  by  the  plaintiff  against  the  defendant 
in  which  he  claimed  four  separate  reliefs.  Relief  No.  i  was 
for  recovery  of  possession  of  a  courtyard ;  No.  2  to  have  a 
chabutra  and  a  drain  newly  constructed  by  the  defendant 
demolished  and  removed;  No,  3,  posses  sion  of  certain  plots  of 
land  numbered  2  and  3,  and  No.  4,  for  the  removal  of  two 
♦L.  P.  A.  26  of  1908. 
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eastern  pemalas.  The  Court  of  first  instance  decreed  the 
plaintiflTs  claim  in  respect  of  reliefs  i  and  2,  but  dismissed  it 
as  r^ards  reliefs  Nos.  3  and  4.  An  appeal  was  preferred  by 
the  defendant  against  the  decree  and  objections  also  were 
filed  by  the  plaintiff  under  section  561  of  the  Code  of  Civil 
Procedure  according  to  which  he  claimed  to  have  his  claim 
established  in  respect  of  relief  4.  He  submitted  to  the  decree 
dismissing  his  claim  as  regards  relief  No.  3.  The  appeal  was 
heard  and  a  decree  passed  thereon  on  the  3rd  of  December, 
1900,  in  the  following  terms  : — ^**That  the  decree  of  the  court 
below  of  the  30th  of  September,  1899,  be  modified  and  the 
appeal  be  dismissed  with  costs.  The  objection  of  the  respon- 
dent be  allowed  with  costs."  Now  as  regards  this  decree  it 
is  manifest  that  the  appeal  having  been  dismissed  the  plaintiff 
was  entitled  to  hold  the  decree  obtained  by  him  in  the  court 
of  first  instance  in  respect  of  reliefs  i  and  2.  Then  as  regards 
the  objection  in  respect  of  the  pamalas  that  objection  having 
been  allowed,  it  appears  to  us  to  be  clear  that  the  plaintiff 
was  entitled  to  relief  No.  4.  An  application  for  execution  of 
the  decree  was  made.  The  learned  Munsif  came  to  the  con- 
clusion that  the  decree  was  ambiguous  and  was  not  in  com- 
pliance with  the  requirements  of  section  579  of  the  Code  of 
Civil  Procedure  and  refused  to  execute  it.  On  appeal  the 
learned  District  Judge  reversed  the  decision  of  the  Munsif, 
holding  that  the  decree  was  capable  of  execution  and  should 
be  executed  and  he  accordingly  so  directed.  A  second  appeal 
was  preferred  to  this  Court  with  the  result  that  the  learned 
Judge  who  tried  the  appeal  came  to  the  conclusion  that  the 
decree  was  so  defective  and  ambiguous  that  it  was  incapable 
of  execution,  and  therefore  he  overruling  the  lower  appellate 
court  and  agreeing  with  the  learned  Munsif  declared  that  the 
decree  was  incapable  of  execution.  Our  learned  brother  in 
the  course  of  his  judgment  says  as  follows: — "The  decree  which 
the  Munsif  was  called  on  to  execute  was  not  merely  ambiguous, 
it  was  absolutely  defective.  What  the  lower  appellate  court 
has  done  is  to  decide  that  which  the  lower  appellate  court 
ought  to  have  decided  and  to  have  embodied  in  its  decree." 
What  the  meaning  of  the  latter  portion  of  this  sentence  is  we 
fail  to  understand.  Then  the  learned  Judge  says  : — "  It  is 
lamentable  to  find  decrees   drawn  up  in  this  slovenly  and 
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defective  way,.    The  decree-holder  has  been  at  the  expense  of 
litigating  his  claim  in  the  present  instance  up  to  the   High 
Court,  and  then  finds  that  he  hag  a  decree  which  Is  useless  to 
him  simply  because  a  clecree-writer  is  too  lazy  to  think  out  or  to 
obtain  from  the  court  what  is  the  real  decree  issued   by   that 
court."     We  quite  agree  with  our  learned  brother  in  his  obser- 
vations in  regard  to  the  slovenliness  and  want   of  care  which 
has  been  shown  in  the  preparation  of  the  decree  In  this  case. 
But  it  is  one  thing  to  find  that  the  decree  Is  drawn  up  In  a 
slovenly  fashion  and  another  to  hold  that  by   reason  of  such 
defect  in  the  decree  a  plaintiff  Is  to  lose  the  fruits  of  his  litiga- 
tion.    As  we  have  said,  the  plaintifT  established  his  rights  to 
rehefs  i,  2  and  4.     This  is  clear  from  the  decree  of  the  court 
of  first  instance  coupled  with  the  decree  of  the  lower  appellate 
court.     In    so   far   as  the   lower   appellate   court   affirms  the 
decision  of  the  court  of  first  instance   there   Is   no   ambiguity 
whatever  in   the  decree,   as   it  incorporates  the  decree  of  the 
court  of  first   instance.     We  may    point   out  that  when  this 
Court  affirrfts  the  decision  of  a  lower  court   it  does   not  ordi- 
narily go  further  than  declare  that  the  decree  of  the  lower  court 
is  affirmed.     It  does  not  repeat  the  language  of  the   decree  of 
the  court  below.     Then  as  regards  the  matter   in    respect   of 
which  the  objection  was  filed,  it  is  true  that  the  decree   ought 
to  have  spacifidJ  the  nature  of  the  relief  which   was   accorded 
to   the   plain tlflT.     But    that    appears   from  a  reference  to  the 
pleadings  and  the  decree  of  the  court  of  first   instance.     We 
think  therefore  that  there  was  no  such  ambiguity  in  the  decree 
as  prevented  the  court  in  execution  from  giving  effect   to   it 
We   are  supported   in    this  conclusion  by  similar  decisions  of 
this  Court,  as  for  example  fCa//>  Kunr  v.  Biskeshar{}\  Jawahir 
Malv.  Kistur  Ckand(^\  and  Lachmi  Narain  v.Jwala  Natk^}). 
In  the  last  mentioned  case  it  was  held  that  where  a  decree  is  in 
its  terms  ambiguous  it  is  competent  to  the  court  executing  it  to 
refer  to  the  pleadings  in  the  suit  In  which  the  decree  was  passed 
to  ascertain  its  precise  meaning.     On  the  part  of  the  respond- 
ent the  decision  in  the  case  of  Hursarun  Singh  v.  Purshun 
Singh  (*)  was  relied  upon.     In   that  case  we  merely  find  that 
the  Court  Intimated  that  the  decree  which  did  not  specify  the 
(i;  {1890]  10  A.  W.  N.,  75.  (2)  [1891]  I  L.  R.,  13  AIL,  343. 

(3)  [1896I 1. 1.  R:,  rt  AIL,  344.      (4)  [18;^]  2  N..W.  P.  H.  C.  Rep.,  415 
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relief  granted,  but  merely  repeated  the  judgment  that  the 
appeal  be  decreed,  was  not  a  sufficient  compliance  with  the 
requirements  of  the  law.  We  quite  agree  in  the  view  so  ex- 
pressed. Such  a  decree  is  not  in  accordance  with  the  require- 
ments of  the  law,  but  it  does  not  follow  from  this  that  no 
effect  is  to  be  given  to  a  decree  which  does  not  strictly  comply 
with  the  directions  contained  in  the  Code  of  Civil  Procedure. 
We  therefore  allow  the  appeal,  set  aside  the  decree  of  the 
learned  Judge  of  this  Court  and  restore  the  decree  of  the 
lower  appellate  court  with  costs  of  both  appeals  to  this  Court. 

Appeal  decreed. 
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JAGARNATH  SINGH  and  others 

versus 

SHIV  GHULAM  SINGH.* 

Code  of  Civil  Procedure  (Act  XIV  of  1882)^  section  244— Reversioners 
brought  on  record  (is  Hindu  widovfs  representatives— -jCompetency  to 
object  in  execution—Suit. 

A  decree  was  passed  against  a  Hindu  widow.  On  her  death  the 
reversioners  to  her  husband  were  made  parties  to  the  decree.  They 
objected  to  the  execution  on  the  ground  that  the  debt  was  contracted 
without  legal  necessity.  Their  objections  were  overruled  and  they 
filed  the  present  suit  Held  that  the  suit  was  not  barred  by  the 
provisions  of  section  244,  Civil  Procedure  Code,  inasmuch  as  they 
could  not  contend  in  execution  proceedings  that  the  mortgagor  was 
not  competent  to  make  the  mortgage.  Liladhar  v.  Chaturbhuj 
I.  L.  R.,  21  All ,  277,  followed. 

Second  Appeal  against  the  decree  of  E.  F.  Oppenheim, 
District  Judge  of  Gorakhpur,  reversing  a  decree  of  Munshi 
Achal  Bihari,  Subordinate  Judge. 

Suit  for  a  declaration. 

The  material  facts  appear  from  the  judgment. 
♦  S.  A.  Na  1102  of  1907. 
97 
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Iswar  Saran  (with  him  Jugul  Kiskore),  for  the  appellants. 
Sundar  Lai  (with  him   Tej  Bahadur  Sapru\  for  the  res- 
pondent. 

The  judgment  of  the  Court  was  delivered  by 
Stanley,  C.  J.— This  appeal  arises  out  of  a  suit  for  a 
declaration  that  a  share  of  certain  zamindari  property  was 
not  liable  to  be  sold  in  execution  of  a  decree  obtained  against 
a  Hindu  widow  on  foot  of  a  mortgage  executed  by  her. 
Musammat  Raghubansa  executed  a  mortgage  in  favor  of  the 
defendant  Shiv  Ghulam  Singh  and  on  foot  of  that  mortgage 
Shiv  Ghulam  obtained  a  decree  for  sale  on  the  ist  of  April 
1905.  After  this  date  Musammat  Raghubansa  died  and 
thereupon  the  appellants,  who  claimed  to  be  the  reversioners 
of  the  deceased  owner,  the  husband  of  Musammat  Raghu- 
bansa, were  brought  upon  the  record  as  the  representatives 
of  Musammat  Raghubansa,  on  an  application  under  section 
89  of  the  Transfer  of  Property  Act  for  an  order  absolute. 
They  filed  an  objection  to  the  sale  on  the  ground  that  the 
mortgage  was  executed  by  Musammat  Raghubansa  without 
legal  necessity.  Their  objection  was  disallowed  and  there- 
upon the  suit  out  of  which  this  appeal  has  arisen  was  filed  for  a 
declaration  that  the  prof)erty  was  not  liable  to  be  sold  in 
execution  of  the  mortgage  decree.  The  court  of  first  ins- 
tance decreed  their  claim  but  upon  appeal  the  lower  appellate 
court  reversed  the  decision  of  the  court  below  and  dismissed 
the  plaintiff's  suit  on  the  ground  that  it  was  barred  by  the 
provisions  of  section  244  of  the  Code  of  Civil  Procedure. 
The  learned  Advocate  for  the  respondent  admits  that  this 
section  does  not  apply  and  that  the  learned  District  Judge 
was  wrong  in  the  view  taken  by  him.  The  case  is  on  all 
fours  with  that  of  Z/7arfA/jr  v.  Chaturbhuj  (^).  In  that  case 
it  was  held  by  one  of  us  and  by  AlKMAN,  J.,  that  when  a 
decree  for  sale  of  specific  mortgaged  property  is  being  exe- 
cuted, it  is  not  open  to  persons  made  parties  to  the  execution 
proceedings  as  legal  representatives  of  the  deceased  judgment- 
debtor  to  contend  in  those  proceedings  that  the  mortgagor 
was  not  competent  to  make  the  mortgage  and  that  the  decree 
was  one  which  ought  not  to  have  been  passed.  In  view  of 
this  decision  the  learned  District  Judge  was  clearly  wrong, 
(I)  [1889]  I.  L.  R.,  21  AIL,  277. 
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We  therefore  allow  the  appeal,  set  aside  the  decree  of  the  lower 
appellate  court  and  as  the  appeal  was  decide  1  upon  a  prelimi- 
nary point,  we  remand  the  case  under  section  562  of  the  Code 
to  that  court  with  directions  that  it  be  reinstated  in  the  file  of 
pending  appeals  and  be  disposed  of  on  the  merits.  The 
appellants  will  have  the  costs  of  this  appeal  including  fees  on 
the  higher  scale.     All  other  costs  will  abide  the  event. 

Appeal  allowed. 
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DOONGAR  SINGH 

versus 
KING  EMPEROR* 

Stamp  Act  {II  of  fSlp^X  section  62,  Sch.  /,  art,  j-j  (c)— decree  fof  rent— 
fnergmg  of  rent  in  decree— payment  of  decree — Receipt,  whether  Stamp 
necessary. 

Article  53  (c)  of  the  Stamp  Act  does  not  exempt,  from  payment  of 
Stamp,  a  recepit  of  payment  of  a  decree  for  rent  although  it  makes 
an  exception  in  favour  of  a  receipt  for  payment  of  rent  of  an  agricul- 
tural holding.  When  the  debt  of  rent  merges  into  a  decree,  a  receipt 
for  money  paid  must  be  stamped. 

Absence  of  fraudulent  intention  in  not  stamping  a  receipt  of  pay- 
ment of  a  decree  is  not  sufficient  to  make  a  conviction  bad. 

Reference  by  B.  J.  Dalai  Esqr.,  Sessions  Judge  of  Agra, 
against  an  order  of  S.  Muhammad  Hashim,  Magistrate,  first 
class. 

A  decree  was  passed  against  a  tenant  for  arrears  of  rent. 
The  tenant  paid  up  the  decree  and  obtained  a  receipt  from 
Doongar  Singh,  the  agent  of  the  zamindar.  The  receipt  was 
not  stamped.  Doongar  Singh  was  prosecuted  under  the  Stamp 
Act  and  sentenced  to  a  fine  of  Rs.  40  or  in  default  to  imprison- 
ment for  40  days.  He  applied  to  the  Sessions  Judge  in  revi- 
sion.    The  Sessions  Judge  passed  the  following  order  : — 

The  applicant  was  fined  under  section  62  of  the  Stamp  Act  and  has 
applied  in  revision  to  have  the  Deputy  Magistrate's  order  set  aside.  He 
granted  an  unstamped  receipt  on  recovering  money  due  on  a  decree  in  a 
rent  suit  '1  he  question  is  whether  such  a  receipt  falls  within  exception 
(c)  of  article  53  of  Schedule  I  of  the  Stamp  Act  or  not  I  am  of  opinion 
that  it  does.  The  decree  did  not  change  the  character  of  the  demand  and 
♦Cr.  Ref.  No.  654  of  190a 
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the  payment  of  a  rent  decree  by  a  tenant  was  tantamount  to  the  payment 
of  rent  by  a  cultivator.  This  view  finds  support  from  Donogh's  Com- 
mentary of  the  Sump  Act  I  find  a  note  under  article  53  :  "  It  is  im- 
material whether  the  receipt  be  given  in  satisfaction  of  a  decree  for  rent 
or  otherwise."  I  have  been  unable  to  discover  the  authority  quoted: 
"  B.  O.  No.  108,  dated  26th  February,  1902."  I  submit  the  record  to  the 
High  Court  with  a  recommendation  that  the  conviction  of  the  applicant 
may  be  set  aside,  and  that  the  fine,  if  any  recovered,  may  be  refunded. 

Assistant  Government  Advocate  ( W,  K,  Porter)  appeared 
for  the  Crown. 

The  accused  was  not  represented. 

The  Judgment  of  the  Court  was  delivered  by 

Richards,  J. — Doongar  Singh  was  convicted  under  section 
62,  Indian  Stamp  Act  (II  of  1899)  and  sentenced  to  a  fine  of 
Rs.  40  or  to  suffer  simple  imprisonment  for  40  days.  It  appears 
that  the  accused  held  a  decree  for  rent  against  a  certain  tenant 
and  gave  a  receipt  for  the  amount  of  the  decree  to  the  tenant 
without  any  stamp  denoting  payment  of  duty.  The  accused 
Doongar  Singh  was  himself  merely  an  agent  of  a  zamindar. 
Generally  speaking,  receipts  must  be  stamped,  but  an  excep- 
tion is  made  by  article  53  {c),  schedule  I,  of  the  Stamp  Act 
in  favour  of  receipts  for  payment  of  rent  by  cultivators  on 
account  of  land  assessed  to  Government  revenue.  The  learn- 
ed Sessions  Judge  has  referred  the  matter  to  this  Court  under 
section  438,  Criminal  Procedure  Code,  suggesting  that  the 
conviction  is  wrong  and  should  be  set  aside,  inasmuch 
as  a  receipt  for  a  decree  for  rent  must  be  treated  as 
a  receipt  for  rent.  A  learned  Judge  of  the  Court  consider- 
ing the  matter  of  general  importance  has  referred  the  case 
to  a  Bench  of  two  Judges.  In  our  judgment  the  conviction 
was  correct.  The  debt  of  rent  merged  in  the  decree,  and  it  is 
admitted  that  a  receipt  for  money  payable  under  a  decree 
must  bear  a  stamp.  We  do  not  think  that  there  was  any  in- 
tention to  defraud  the  revenue.  Absence  of  such  intention 
though  not  sufficient  to  make  a  conviction  bad,  may  be  taken 
into  consideration  in  awarding  punishment.  We  alter  the 
sentence  from  a  fine  of  Rs.  40  to  a  fine  of  Rs.  5,  or  in  default 
imprisonment  for  40  days.  If  the  fine  has  already  been  paid, 
Rs.  35  will  be  refunded.     Let  the  record  be  returned. 

X  Record  returned. 
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MAZHAR  HASAN 

versus 
SAEED  HASAN .♦ 

Crimitml  Procedwe  Code  {Act  V  of  i6g8)^  section  /p5,  4j()Sanction— 
Miscellaneous  proceedings —Civil  Procedure  Code  (Act  XT  V  of  1882)^ 
section  dn— Revision— Charge— Legcd  Practitioner's  Act  (XVIII  of 
i8yg)y  section  14, 

A  pleader  purporting  to  act  on  behalf  of  a  lady  filed  a  compro- 
mise. The  lady  complained  to  the  Subordinate  Judge  that  she  had 
not  authorised  the  pleader  to  compromise  but  the  application 
was  "shelved."  The  lady  then  complained  to  the  District  Judge 
who  directed  an  enquiry  by  the  Subordinate  Judge.  The  Subordi- 
nate Judge  then  held  an  enquiry  and  examined  certain  witnesses  on 
behalf  of  the  lady.  He  disbelieved  the  applicant,  who  was  a  witness, 
and  on  the  application  of  the  pleader,  sanctioned  his  prosecution. 
This  order  was  confirmed  by  the  District  Judge.  Held  that  the 
High  Court  could  not  revise  this  order  under  section  439,  Criminal 
Procedure  Code.  Salig  Ram  v.  Ramjilaly  I.  L.  R.,  28  AIL,  554, 
(F.  a)  referred  to.  Held  further  that  no  revision  lay  on  the  Civil 
side,  as  the  courts  below  had  not  acted  without  jurisdiction.  Held 
further  that  the  shelving  of  the  first  complaint  was  not  a  refusal  to 
entertain  the  charge,  and  this  complaint  followed  by  the  communi- 
cation from  the  District  Judge  amounted  to  a  "charging  of  the 
pleader  in  the  court  of  the  Subordinate  Judge"  within  the  meaning 
of  section  14,  Legal  Practitioners*  Act 

Civil  revision  against   an  order  of  Babu  Nihal  Chandra, 
Subordinate  Judge  of  Moradabad. 

The  material  facts  appear  from  the  judgment. 

G.  P.  Boys,  for  the  applicant. 

B,  E,  Cy Conor,  for  the  opposite  party. 

The  jugdment  of  the  Court  was  delivered  by 

Richards,  J. — This  application  is  connected  with  Criminal 
Revision  Nos.  220  and  221  of  1908. 

The  facts  are  shortly  as  follows: — 

Certain  civil   proceedings  were  proceeding  in  the  Court  of 

the  Subordinate  Judge.     The  suit  was  one  by  a  Muhammadan 

lady  for  dower.     In  the  course  of  the  execution  of  a  decree 

in  that  suit   a  compromise  was  filed  on  behalf  of  the  lady  by 

*  Civil  R.,  29  of  1908,  with  Cr.  R.,  220  and  221  of  1908. 
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her  vakil.     The  lady  sent  a  complaint  to  the  High  Court, 
District  Judge  and  the  Subordinate  Judge,  alleging  that  the 
compromise  had  been  filed  contrary  to  her   interest    by  her 
vakil  in  collusion  with  the  other  side.     The  Subordinate  Judge 
apparently  did  not  consider  it  necessary    to   take  any  steps 
as  the  result  of  the  lady's  communication.     Her  letter  was  un- 
verified and  apparently  not  produced  by  a  person  duly  autho- 
rized to  produce  it.     The  High  Court  sent  the  communication 
it  received  to  the  District  Judge.     The  District  Judge  had  the 
communication  verified  and  sent  it  on  to  the  Subordinate  Judge 
for  inquiry.     It  is  quite  possible  that  the  District  Judge  did  not 
intend  that  the  Subordinate    Judge  should  go  the  length  of 
holding  an  inquiry  under  the   Legal   Practitioner's  Act  as  the 
result  of  his  direction.     The  Subordinate  Judge,  however,  did 
hold  an  inquiry  under  the  Legal  Practitioner's  Act     In  the 
course  of  this  inquiry  the  applicant  was  examined  as  a  witness 
and  he  is  alleged  to  have  stated,  amongst  other  things,  that 
he  never  instructed  the  pleader  to  file  the  compromise.     The 
Subordinate  Judge  on  the  application  of  the  pleader  granted 
leave  to    prosecute   Mazhar   Hasan    the    present   applicant 
There  was  an  app>eal   to  the  District  Judge,  who  refused  to 
interfere  with   the  order  of  the    Subordinate    Judge.    The 
present  applications  are  made  to  this  Court.     Criminal  Revi- 
sion   No.  220  is  brought  under   section    195   of  the  Code  of 
Criminal   Procedure.     In  our  judgment  an  application  under 
section  195  does  not  lie  to  this  Court  under  the  circumstances  of 
the  present  case.     The   Subordinate   Judge   sanctioned  the 
prosecution  and  the  District  Judge  merely  confirmed  the  order 
of  the  Subordinate  Judge.     The  case  is  in  our  opinion  gov- 
erned  by  the  case  of  Salig  Ram  v.  Ramji  Lal^i}),     As  to 
Criminal  Revision  No.  221  it  is  brought  under  the  provisions  of 
section  439  of  the  Code  of  Criminal  Procedure.     It  is  quite 
clear  under  the  authority  of  the  last  mentioned  case  that  this 
Court  cannot  entertain    the  application   under  the  provisions 
of  section  439.   This  application  is  made  under  the  provisions 
of  section  622  of  the  Code  of  Civil  Procedure,  and  accordingly 
it  is  necessary  for  the  applicant  to  show  that  the  orders  of  the 
Subordinate  Judge  an  J  of  the  District  Judge  were  made  with- 
out jurisdiction.     The  learned  counsel  for  the  applicant  con- 

(I)  [1906]  I.  L.  R.,  28  AIL,  554  (F.  R) 
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tends  that  before  an  inquiry  could  be  held  under  the  Legal 
Practitioner's  Act,  it  was  necessary  that  a  pleader  should  "  be 
charged  in  his  Court"  with  some  offence  mentioned  in  section 
14  of  the  Act,  and  he  contends  that  the  only  charge  in  the 
Subordinate  Judge's  Court  was  the  letter  of  the  lady  to  him 
and  that  the  Subordinate  Judge  himself  "  shelved,"  that  is  to 
say,  refused  to  hold  any  inquiry  on  that  charge.  We  cannot 
agree  with  this  contention.  The  Subordinate  Judge  had  before 
him  first  the  lady's  complaint,  subsequently  he  got  from  the 
District  Judge  a  repetition  of  that  complaint  duly  verified, 
and  he  then  proceeded  to  hold  the  inquiry.  We  do  not  think 
that  the  shelving  of  the  first  letter  was  a  refusal  to  entertain 
the  charge,  and  we  think  that  the  first  letter  followed  by  the 
communication  from  the  District  Judge  amounte  1  to  a  "charg- 
ing of  the  pleader  in  the  Court  of  the  Subordinate  Judge" 
within  the  meaning  of  section  14.  If  then  the  Subordinate 
Judge  had  jurisdiction  to  hold  the  inquiry,  it  is  quite  clear 
that  he  had  jurisdiction  to  grant  the  sanction,  and  the  learned 
District  Judge  had  jurisdiction  to  confirm  the  order  of  the 
Subordinate  Judge.  The  application  then  is  not  brought  with- 
in the  provisions  of  section  622  of  the  Code  of  Civil  Procedure 
and  this  Court  has  no  power  to  interfere  with  it.  As  a  result 
the  application  must  be  dismissed  with  costs. 

Order  confirmed. 
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BanerjiyJ. 


MALKHAN  SINGH  and  another 

versus 

KASHI  PRASAD  and  others* 

Pre-emption — Phiintiff  dead— Representatives  can  carry  on  suit  based  on 
custom  ^Rule  of  Mahomedan  Law—Pre-emptof^s  right—subsististg 
on  date  of  decree— Second  purchase  by  vendee — No  suit  for  fit  e-etnp- 
tion — Venders  title  absolute — But  den  of  proof 

The  represenlative  of  the  pre-emptor  in  a  suit  based  upon  the 
wajib'Ul-ofs  is  a  co-sharer  and  can  carry  on  the  suit  which  his 
predecessor  in  title  instituted.  The  principle  of  Mahomedan  Law 
does  not  apply  to  a  case  of  pre-emption  based  on  custom. 

A  plaintiff  claiming  pre-emption  is  not  entitled  to  a  decree  unless 
his  right  subsists  upon  the  date  of  the  decree.  Where  the  vendees 
purchase  a  second  share  in  the  property  and  no  suit  for  pre-emption 
is  brought  in  respect  of  that  share  within  one  year,  they  are 
entitled  to  retain  the  share  formerly  purchased  and  in  respect  of 
which  a  suit  for  pre-emption  had  been  instituted. 

It  is  for  the  plaintiff  pre-emptor  to  show  that  a  suit  for  pre-emption 
in  respect  of  the  second  purchase  had  been  instituted. 

Second  Appeal  'against  the  decree  of  H.  E.  Holme 
Esq.,  District  Judge  of  Jhansi,  confirming  a  decree  of  Babu 
Keshab  Das,  Munsif  of  Jalaun. 

Suit  for  pre-emption. 

The  material  facts  app>ear  from  the  judgment. 

G.  W.  Dillon  (for  whom  A.  H.  C.  Hamilton),  for  the  appel- 
lant. 

Surendra  Nath  Sen,  for  the  respondent. 

The  following  judgment  was  delivered  by 

Banerji,  J. — This  appeal  arises  in  a  suit  for  pre-emption 
brought  by  one  Ghasite.  He  died  during  the  pendency  of 
the  suit  and  Kashi  Prasad,  his  son  was  brought  on  the 
record  as  his  legal  representative.  The  claim  was  based  on 
custom  as  recorded  in  the  wajib-ul-arz  and  not  on  Moha- 
medan  Law.  The  court  of  first  instance  decreed  the  claim. 
On  appeal  that  decree  was  affirmed  by  the  lower  appellate 
court.  The  defendants  vendees  have  preferred  this  appeal 
♦S.  A.  No.  798  of  1907. 
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and  they  raise  two  contentions,  (i)  that  the  right  of  pre- 
emption is  a  personal  right,  that  upon  the  death  of  Ghasite 
that  right  came  to  an  end  and  that  the  suit  ought  upon  his  death 
ro  have  been  dismissed,  and  (2)  that  the  vendees  became  co- 
sharers  in  the  property  before  the  institution  of  the  suit 
and  for  this  reason  also  the  suit  ought  to  have  been  dismiss- 
ed, as  the  plaintiff  had  no  priority  over  the  vendees. 

As  regards  this  contention  it  is  urged  by  Mr.  Hamilton 
the  learned  counsel  for  the  appellants,  that  the  analogy  of  the 
Mahomedan  Law  should  be  applied  and  that  as  under 
that  law  the  right  of  pre-emption  is  a  right  personal  to  the 
pre-emptor,  his  legal  representative  cannot  assert  that  right. 
The  same  argument  was  put  forward  by  Mr.  Hamilton  in 
Kaunshilla  Kuar  v.  Gopal  Prasad  {})  but  he  was  overruled.  I 
see  no  reason  why  in  a  claim  for  pre-emption  based  upon 
custom  and  not  ufX)n  Mahomedan  Law  the  rule  of  Maho- 
medan Law  should  be  applied.  The  principle  on  which 
the  rule  of  Mahomedan  Law  is  founded,  as  explained  in 
the  Hedaya,  does  not  apply  to  a  case  of  pre-emption  based 
on  custom.  The  representative  of  the  pre-emptor  is  a  co- 
sharer  and  he  can  carry  on  the  suit  which  his  predecessor-in- 
title  instituted.     This  disposes  of  the  first  plea. 

As  regards  the  second  plea,  the  facts  are  these.  The  sale 
in  respect  of  which  pre-emption  is  claimed  took' place  on  7th  of 
September,  1905.  The  present  suit  was  brought  on  the  30th 
of  July,  f  906.  On  the  26th  of  January,  1906  the  vendees  pur- 
chased another  share  in  the  Mahal  in  which  the  property  claim- 
ed is  situate,  and  thus  became  a  co-sharer  of  the  same  degree  as 
the  plaintiff.  The  suit  was  decided  by  the  court  of  first 
instance  on  the  28th  of  January,  1907.  The  vendees  had  thus 
become  co-sharers  in  the  village  before  the  date  of  the  institu- 
tion of  the  suit  and  by  reason  of  the  lapse  of  one  year  from 
the  date  of  the  purchase  they  acquired  an  indefeasible  title 
before  the  suit  was  decided.  It  is  contended  that  as  before 
the  passing  of  the  decree  the  vendees  had  become  co-sharers 
in  the  Mahal  by  virtue  of  a  purchase,  which  had  taken  place 
before  the  institution  of  the  suit,  the  plaintiff's  claim  should 
not  have  been  decreed  inasmuch  as  he  had  no  superior  right 
to  that  of  the  vendees.  This  contention  is  in  my  judgment 
(I)  [1906]  3  A.  L  J.  R.,  191. 
98 
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wejl  foundecL    A  plaintiff  claiming  pre-emption  is  oof  entitted 
to  a  decree  unless  his  right  $ubsi^ts  upon  the  date  of  the  decree* 
The  yepd^es.in  this  c^^e  had_become  co-sharers  in  the  Mahal 
before  the  institution  of  the  suit  by  reason  of  their  having  pur- 
chased another  share  in  the  mahai  on  the  j26tl>  of  January, 
1906.  "the  rigbt  thejj  acquired  under  their  purchase^  no  doubt, 
was  a  defeasible  right,  and  if  a  claim  for  pre-emption  had  been 
brought  within  one  year  and    that   claim   had  been   decreed, 
they  would  have  lost  the  right.     There  is  nothing  to  show, 
however,  that  a  claim  for   pre-emption  was   instituted.     The 
learned   Judge  of  the   lower  appellate  court  says,  "  there  is 
nothing   before   me   to  show   that   no  suit   for  pre-emption 
has    been    institute^*."      This   is   putting   the   onus   on    the 
wrong  party.     The  defendants  vendees   could   not   prove  a 
negative.      It    was    for    the    plaintiff   respondent   to   show 
that  a  suit  had  been  instituted  and  the  title  of  the  vendees 
under  their  purchase   of  the  26th  of  January,  1906,  was  smi 
judice.    The    fact  that  on  the  date  of  the  decree  nribre  than  a 
year  had  elapsed  from  the  date  of  their  purchase  was,  in  the 
absence  of  any  evidence  to  show  that  a  suit  had  been  insti- 
tuted prima  facie  proof  that  the  vendees  had  become  absolute 
owners  of  the  property,  which  they  had  purchased.     No  such 
evidence  was  adduced  and  it  is  not  even  alleged  on  behalf  of 
the   plaintiff  that  any  claim  for  pre-emption   was  brought 
He  is  a  co-sharer  in  the  mahal  and  if  any  such  claim  had  been 
put  forward,  he  would  undoubtedly  have  known  of  it  and 
informed  the  court.    The  fact  of  his  not  asserting  that  a  claim 
was  made  raises  the  inference  that  no  such  claim  was  advanced. 
The  learned  vakil  for  the  respondent  contended  that  the  matter 
was  not  brought  to  the  notice  of  the  court  of  first  instance. 
It  appears,  however,  that  the  vendees  did  produce  their  sale- 
deed  of  the  26th  of  January,  1906,  in  the  court  of  first  instance 
and  the  court  admitted  it  in  evidence  ag^ainst  the  plaintiff    It 
is  thus  clear  that  the  attention  of  the  court  was  directed  to  it, 
but  the  court  took  no  notice  of  it  in  its  judgment     For  this 
action  of  the  court  the  appellants  were  in  no  way   responsible. 
The  first  plea  taken  by  them  in  their  memorandum  of  appeal 
to  the  lower  appellate  court  was  founded  on  the  fact  of  their 
having  purchased  a  share  in  the  mahal  before   the  institudon 
of  the  suit.     As  under  these  circumstances  the  appellants 


Digitized  by 


Google 


VOL.  v.]  HIGH  COURT.  755 

had  become  co-sharers  in  the  mahal  before  the  institution  of  Civil. 

^he    suit  and  their  right  as  such  co-sharers  by  virtue  of  their  ^I^ 

second  purchase  had  become  indefeasible  before  the  decree  

in    the  suit  was  made,  the  plaintiff,  who  had  no  priority,  was  ^^^  J^    ^^^" 

•not  entitled  to  a  decree  for  pre-emption.    The  result  is  that  Kashi  Prasad. 

I    allow  the  appeal,  set  aside  the  decrees  of  the  courts  below  BanerjiyJ, 
and  dismiss  the  plaintiffs  suit  with  costs  in  all  courts. 

Appeal  allowed. 
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AhtLA\~/»ariifion  between  owners  of  a  village — right  of  the  tenant  in 
the  abacli — lialnlity  to  pay  rent. 

See  Landlord  and  tenant  ...  ...  ...    237 

Abatement  —appeal. 

See  Code  of  Civil  Procedure,  1882,  section  362  ...      62 
pre-emption  suit  —death  of  the  plaintiff. 

See  Pre-emption  ...  ...  ...  ...     752 

Acknowledgment— ;/^i////v//  guardian — Limitation    Act    f.Vr  of 

/&7/)^  Section  ig. 

See  Limitation  Act  iX\  of  1877),  section  19  ...  ...     375 

Act  XX  of  1863. 

See  Religious  Endowment  .Act,  1863. 
Act  No.  Ill  Of  1867. 

.See  (Gambling  Act. 
Act  No.  I  of  1872. 

See  Evidence  Act,  1872. 
Act  No.  IX  of  1872. 

See  Contract  Acj,  1872. 
Act  No.  Vlllof  1873. 

See  Canal  Act,  1873. 
Act  No.  XIX  of  r873. 

See  Land  Revenue  Act,  N.-\V.  P.,  1873. 
Act  No.  1  of  1877. 

See  Specific  Relief  Act,  1877. 
Act  No.  XV  of  1877. 

See  Limitation  Act,  1877. 
ActNo.  XVlllof  1879. 

See  Legal  Practitioners'  Act,  1879. 
ActNo.  V  Of  1881. 

See  Probate  and  .-Xdministration  Act,  1881. 
Act  No.Xllof  1881. 

See  N.-W.  P.  Rent  Act,  1881. 
Act  No.  IV  of  1882. 

See  Transfer  of  Property  Act,  1882. 
Act  No.  VI  of  1882. 

See  Indian  Companies  Art,  1882. 
ActNo.  XIV  of  1882. 

See  Code  of  Civil  Procedure,  1882. 
ActNo.  IX  of  1887. 

See  Provincial  Small  Cause  Court  Act,  1887. 
ActNo.  VII  of  1889. 

See  Succession  Certificate  Act,  1889 
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Act  No.  VIII  Of  1890. 

See  Guardian  and  Wards  Act,  1890. 
Act  No.  IV  of  1893. 

See  Partition  Act,  1893. 
Act  No.lof  1894. 

See  Land  Acquisition  Act,  1894. 
Act  No.  XII  of  1896. 

See  Excise  Act,  1896. 
Act  No.  V  of  1898. 

See  Code  of  Criminal  Procedure,  1898. 
Act  No.  I  Of  1900  (U.  P.). 

See  Municipalities  Act,  1900. 
Act  No.  II  Of  1901  (U.  P.). 

See  Agra  Tenancy  Act,  1901. 
Act  No.  VII  of  1901  (U.  P.). 

See  Land  Revenue  Act,  1901  (U.  P.). 
Act  No.  I  Of  1903  (U.  P.). 

See  Bundelkhand  Encumbered  Estates  Act^  I9<^3. 

Adjudication— ^r^/  complaint  dismissed  summarily — whether  second 
barred. 

A  Magistrate  is  not  precluded  from  taking  up  a  com- 
plaint on  the  facts  on  which  a  similar  complaint  had  been 
summarily  dismissed  on  a  former  occasion,  and  if  it  is  shown 
that  the  complainant  has  some  grounds  for  his  complaint, 
the  Magistrate  should  admit  it.  Queen  Empress  v.  Adam 
Khan^  L  L.  R.,  22  All.,  108,  distinguished. 

Bhagwanoin  7\  Deuba  ...  ^^  ...     137 

Admissions  in  Court— estoppel. 

See  Evidence  Act,  1872,  section  32  (5)  ...  ••.    701 

Adoption  —Jains. 

See  Hindu  Law — Adoption  ...  ...  ...     200 

aj^e  0/ adoption. 

See  Hindu  Law — Adoption  ..  ...  ...     200 

By  widow  without  permission  0/  her  husband. 

See  Hindu  Law — Adoption  ...  ...  ...     200 

junior  widows — consent  to   the  adoption  by  senior  not 

necessary. 

See  Hindu  Law — .\doption  ...  ...  ...     200 

Power  of  the  widow  to  give  her  son  in  adoption   with- 
out any  permission  of  her  husband. 
See  Hindu  Law — Adoption  ...  ...  ...     200 

Adverse  Possession. 

See  Possession — Adverse  Possession  ...  85,  511 

Agra  Tenancy  Act  (No.  II  of  1901)  [U.  P.]— Eject  of  repeal  of 
Act  XII  of  16S1  on  proceedings  commenced  under  that  Act. 
See  N.-W.  P.  Rent  Act,  1881,  section  14         ...  ...    472 

— section  4  (5) 

See  Jurisdiction — Civil  and  Revenue  Court    ...  -..734 
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Agra  Tenancy  Act  (No,  II  of  1901)  [U.  P.\—{con/ti.) 

section  22— J/^?/^  /t'/teai 

descendant— Illegitimate  son  of  a  Sudra. 

An  iJlegitimale  son  of  a  Sudra  by  a  continuous  concubine  is 
entitled,  in  the  absence  of  a  legitimate  son,  to  the  occupancy 
holding  of  his  father  as  a  male  lineal  descendant.  Inderun 
V.  RamasiJamy^  13  M.  I.  A.,  14  ;  Sarsuti  v.  Mannu^  I.  L.  K., 
2  All,  134;  Hargobindw.  Dharatn  Singh^  I.  L.  R.,  6  All., 
329,  referred  to. 

Ram  Kali  v.  Jamna  ... 

-section   22— male  lineal 


629 


descendants — Muhammadan  Law  of  succession  not  applicable. 

The  new  Tenancy  Act  has  completely  altered  the  rule  of 
devolution  in  the  case  of  an  occupancy  tenancy  upon  the 
death  of  the  tenant.  The  tenancy  no  longer  devolves  "  as 
if  it  were  land"  (as  in  Act  xii  of  188 r)  but  on  the  lineal  male 
descendants  of  the  last  tenant.  The  Muhammadan  law  of 
succession  does  not  apply. 

Hence,  where  a  Muhammadan  occupancy  tenant  died 
leaving  a  son  and  grandson,  held  that  they  would  share  the 
occupancy  holding  equally. 

Bhura  V.  Shahabuddin 

sections  22,  32  Occu- 


pancy rights  acquired  by  widow  before  the  passing  of  Act — 

deifolution  on  brother— furisdiction — Civil  and  Revenue 
Courts, 

Y  and  J/,  two  Muhammadan  brothers,  jointly  held  an 
occupancy  holding.  M  died  before  the  passing  of  the  new 
Tenancy  Act  leaving  a  widow.  His  share  in  the  holding 
was  recorded  in  the  widow's  name.  The  widow  of  M  died 
leaving  a  brother.  The  revenue  courts  entered  the  name 
of  l^s  son  in  place  of  A/'s  widow.  The  widow's  brother 
brought  this  suit  for  joint  possession.  Held  that  the  suit 
was  not  obnoxious  to  the  bar  of  section  32  (2),  Tenancy  Act, 
as  it  was  not  a  suit  for  actual  division  of  the  occupancy  hold- 
ing. Held  further  that  M  having  died  before  the  passing  of 
the  Tenancy  Act  his  widow  inherited  his  property  absolutely 
and  had  absolute  right  to  be  considered  an  occupancy  ten- 
ant and  that  after  her  death,  which  took  place  after  the  passing 
of  the  Act,  her  brother  was  entitled  to  succeed  as  provided 
in  section  22  {c\  Ikram-ud-din  v.  Arshad  AH.  Sel.  Dec, 
Board  of  Rev.,  No.  2  of  1905,  approved. 

Ayub  Ali  Khan  v.  Mashuk  Ali  Khan 
section  32. 


See  Section  22 


-section  32  (2). 
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See  Jurisdiction — Civil  and  Revenue  Courts  ... 

section  79. 

See  Jurisdiction — Civil  and  Revenue  Court    ... 

section  95,  clause(b)— 

Declaration  that  plaintiff  as  the  adopted  son  of  a  tenant 
was  entitled  to  his  tenancy — Declaration  of  tenancy— furis- 
diction— civil  court. 

One  D  applied  to  revenue  authorities  that  his  adoptive  fa- 
ther, /,  was  joint  in  cultivation  with  him  and  that  his  name 
should  be  recorded  in  respect  of  Ps  occupancy  holding.  The 
Collector  dismissed  the  application  on  the  ground  that  D 
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Agra  Tenancy  Act  (No.  li  of  1901)  [U.  P.]— Vw/rA/.; 

was  not  the  adopted  son  of  /.  D  brought  this  suit  in  civil 
court  for  a  declaration  that  he  "  was  joint  in  cultivation 
with  D  and  that  he  was  the  adopted  son  of  /  and  that  on  ♦ 
account  of  the  right  of  survivorship  and  his  being  joint  in 
cultivation  he  was  entitled  to  the  possession  of  the  estate  of 
/and  of  the  occupancy  holding."  Held^  that  the  nature 
of  the  suit  was  that  the  plaintiff  wanted  a  declaration  as  to 
the  class  of  tenancy  to  which  he  belonged  and  its  cogni- 
zance by  the  civil  court  was  barred  by  clause  [b)  of  section 
95  of  the  Agra  Tenancy  Act. 
DoRi  Lal  z/.  Sardar  Singh       ...  ...  ...    514 

sections  164,  165. 

See  Code  of  Civil  Procedure,  section  13         ...  ...     117 

-section  177 — second 


appeal  to  District  Judj^e — proprietary  title^  question  of. 

When  a  person,  against  whom  a  suit  for  arrears  of  rent  is 
brought  only  pleads  that  the  relation  of  landlord  and  tenant 
does  not  subsist  between  him  and  the  plaintiff,  and  the 
Assistant  Collector  and  the  Collector  decide  against  him,  no 
second  appeal  lies  to  the  District  Judge  inasmuch  as  no 
question  of  proprietary  title  is  involved  in  the  case.  Dal 
Uiand  v.  S/iamla,  A.  W.  N.,  1901;,  p.  46,  and  Chit  tar  Singh 
V.  Rup  Sintihy  A.  W.  N.,  1906,  p.  247,  distinguished. 

Ah.madulla  Khan  v,  Murli      ...  ...  ...     128 


-section  177 — which  party 


a  tenant — Question  of  proprietary  title. 

The  question,  which  of  the  two  parties  is  a  tenant  of  a 
specified  land,  is  not  a  question  of  proprietary  title.  Chittar 
Singh  V.  Rup  Singh,  [1906],  A.  W.  N.,  247,  over-ruled. 

NlRANJANT/.  GAJADHAR  ...  ...  ...        7I 

-section  201 —shall  pre- 


sume— meaning  of— presumption  conclusive. 

The  object  of  section  201  of  the  Agra  Tenancy  Act  is  that 
when  the  name  of  the  plaintiff  is  recorded  in  the  revenue 
papers,  the  court  is  bound  to  presume  that  he  has  the  right 
to  sue,  and  the  entry  of  his  name  should  be  regarded  as  suffi- 
cient proof,  and  the  court  should  not  go  behind  it  in  order 
to  determine  the  question  of  the  plaintiff's  proprietary  title, 
the  remedy  of  the  defendant  being  a  civil  suit.  The  words 
"  shall  presume"  in  section  201  of  the  Agra  Tenancy  Act  do 
not  have  the  same  meaning  which  are  given  to  them  under 
the  Evidence  Act  but  the  presumption  raised  by  them  is  a 
conclusive  presumption  so  far  as  the  Revenue  Courts  are 
concerned. 

Bachan  Singh  z/  Karan  Singh...  ...  ...    495 

Agreement— detioeen  co-07i'ners  not  to  partition— not  enforceable. 

See  Hindu  Law — Partition  ...  ...  ...    670 

Alienation— /1V/1//1/  widow. 

See  Hindu  Law  ...  ...  ...  ...        i 


■  Widow — Onus  probandt — Legal  necessity. 


See  Hindu  Law — Alienation         ...  ...  ...    184 

Appeal— .^^a    Tenancy   Act  (II   oj  jgoi),    section    ryjsecond 
appeal  to  District  fudge— propnetary  title. 

See  Agra  Tenancy  Act,  1 90 1,  section  177      ...  ...     138 
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Appeal — {concld. ) 

Arbitration — decree  piissed  upon — a  private  award — Code 

of  Civil  Procedure  (Act  XIV  of  1882)^  sections  ^22^  s^6. 

When  a  matter  is  referred  to  arbitration,  without  the  in- 
tervention of  a  court  and  a  decree  is  passed  upon  the  award 
made  by  the  arbitrators,  no  appeal  lies  against  such  a 
decree,  except  in  so  far  as  it  is  in  excess  of  or  not  in  accord- 
ance with  the  award.  Mustafa  Khan  v.  Phulja  Bibi^  I.  L. 
R.,  27  All.,  526,  not  followed. 

B.\HADUR  Singh  v.  Nkogi  Puran  Singh    ...  ...    160 


Code  of  Civil  Procedure^  1882 — Secetion  jroA. 

See  Code  of  Civil  Procedure,  1882,  section  244  ...     557 

- — Code  of  Civil  Procedure^  1882^  section  ^4g — order  reject- 
ing rehearing  of  appeal  dismissed  under. 

See  Code  of  Civil  Procedure,  1882,  section  549  ...     109 

His  Majesty  in  Council — Order  oj  remand  under  section 

^62^  Code  of  Civil  Procedure  (Act  XIV  of  1882),  section 
396— ''  Final  Decree:' 

The  High  Court  declined  to  grant  leave  to  appeal  to  His 
Majesty  in  Council  against  an  order  of  remand  under  section 
562  of  the  Code  of  Civil  Procedure  in  a  case  where  a  Sub- 
ordinate Judge  over-ruhng  a  plea  of  limitation  had  dismissed 
a  suit  as  barred  by  the  rule  of  res  judicata  and  the  High 
Court  reversed  that  decree  upon  the  ground  that  the  suit 
was  neither  barred  by  limitation  nor  the  rule  of  res  judicata. 
Raja  Tassaduk  Rasulv.  P^arzand  Husain^  2  C.  W.  N.,CCCI, 
followed. 

Kausella  v.  Ram  Sarup  ...  ...  ...      57 


-Execution  of  a  decree—application  foi  payment  of  sale 


proceeds  to  official  assignee. 

See  Code  of  Civil  Procedure,  1882,  section  244  ...     553 

Order  rejecting  an  application  for  substitution. 

See  Code  of  Civil  Procedure,  1882,  section  588,  18  ...     363 


-otder  of  remand  after  it  is  carried  out — maintainabilty 


of- 

When  an  order  of  remand  has  been  carried  into  eflfect  be- 
fore the  filing  of  an  appeal  against  that  order,  the  appeal  is 
not  maintainable. 

Madhu Sudan  v.  Kamini^  I.  L.  R.,  32  Cal.,  1023.  Salig 
Ram  V.  Btij  Biliis^  1.  L.  R.,  29  All.,  659,  followed. 

GuLZAKi  Mal  t/  Kabir-un-nissa  ...  ...    270 

See  Code  of  Civil  Procedure,  1882,  section  562  ...     447 


-Court  of  Small  Cause ^  decree  passed  by  a — decree  sent 


for  execution  to  Munsiff— attachment  and  sale  of  i^nmove- 
able  property — 

See  Code  of  Civil  Procedure,  1882,  section  223  ...    612 

KthltTBtlon'-Guard/an  and  Wards  Act  (V III  of  T8go)— Power  of 
the  rn>al  claimants  for  guardianship  to  refer  the  matter  to 
arbitration. 

See  Guardian  and  Wards  Act,  1890  ...  ...     101 

Decree  passed  upon  private  award— Appeal. 

See  Appeal  ...  ...  ...  ...     160 


Digitized  by 


Google 


762  INDEX.  [A.  L.J.R. 

A  rbitratlon — 'concld, ) 

A  ward  ille^  al  if  no  time  fixed  in  order  of  reference  for 

delivery  of  award. 

See  Code  of  Civil  Procedure,  1882,  section  508  ...     144 

-Remission  of  award — second  reference. 


See  Code  of  Civil  Procedure,  1882,  section  508  ...     658 

Attachment  of  the  profits  of  the  future  harvest. 

See  Code  of  Civil  Procedure,  1882,  section   266  ...     251 

Auction  purchaser — legal  representative — Code  of  Civil  Procedure, 

1882^  section  244. 

See  Code  of  Civil  Procedure,  1882,  section  244  ...     557 

Ball — discretion. 

See  Code  of  Criminal  Procedure,  1898,  section  498  ...    419 

Benami  transaction,  to  effect  a  fraud— object  defeated— Right  to 
recover  possession — instrument  not  operative — Setting 
aside  of  the  instrument  whether  necessary— Limitation  Act 
(XV  of  1877),  Art.gr,  144^ 

In  order  to  save  his  property  from  an  equitable  mortgagee, 
one  C  executed  a  benamee  deed  of  sale  in  1895,  in  favour  of 
the  defendant  The  equitable  mortgagee  brought  a  suit  and 
got  a  decree  against  C  and  his  benamee  transferree  who 
paid  him  up.  The  representative  oi  E  brought  this  suit  for 
possession  of  the  property  purported  to  have  been  sold. 
Held  that  he  was  entitled  to  recover  possession  inasmuch  as 
he  was  not  carrying  out  the  illegal  transaction,  but  was 
seeking  to  put  every  one  in  the  same  position  as  they  were 
in  before  that  transaction  was  determined  upon.  Moreover 
the  purpose  of  the  fraud  having  been  defeated  there  was  no- 
thing to  prevent  the  plaintiff  from  recovering  possession  of 
his  property.  Taylors.  Bowers,  1,  Q.  H.  D  ,  291  ;  Symes  v. 
Hughes,  L.  R,  9  Eq.,  475  ;  In  re  Great  Berlin  Steam  Boat 
Company,  26  Ch,  s.  616  ;  Kearley  v.  Thomson,  24  Q.  B.  D., 
742,  referred  to. 

In  conspiracy  the  concert  or  agreement  of  the  two  minds 
is  the  offence,  the  overact  is  but  the  outward  and  visible 
evidence  of  it.  Very  often  the  overact  is  but  one  of  the 
many  steps  necessary  to  the  accomplishment  of  the  illegal 
purpose,  and  may,  in  itself  be  comparatively  insignificant 
and  harmless,  but  to  enable  a  fraudulent  confederate  to  re- 
tain property  transferred  to  him  in  order  to  effect  a  fraud, 
the  contemplated  fraud  must  according  to  the  authorities  be 
effected.  Then,  and  then  alone,  the  fraudulent  grantor  or 
giver  loses  the  right  to  claim  the  aid  of  the  law  to  recover 
the  property  he  has  parted  with. 

/r<?/^  further  that  the  sale-deed  of  1895  ^^s  not  an  oper- 
ative instrument,  and  it  was  not  necessary  for  him  to  have  it 
set  aside  as  a  preliminar>'  to  his  obtaining  a  decree  for 
possession,  and  the  suit  was  governed  by  article  144,  and 
not  91  of  the  Limitation  Act. 

T.  P.  Pether  Permal  Chetty  7'.   R.  Muni.\ndy  Ser- 

VAL  ...  ...  ...  ...  p.  C.  ...     Vf 

Bhole     Sultan      QhhnXXtis— custom— inheritance— exclusion     of 
daughters. 

See  Hindu  Law  ...  ...  ...  ...       > 
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Bond — construction— instalment  bond— whole  amoiint  payable  up- 
on failure  to  pay  any  instalment — Suit  to  recover  balance — 
instalments  paid  irregularly  -waiver — interest  from  date 
of  decree. 

A  bond  payable  by  instalments  provided  that  on  failure  to 
pay  any  instalment,  the  obligee  would  be  entitled  to  get  the 
whole  amount  of  the  bond  together  with  interest  at  12  per 
cent,  per  mensem  from  the  date  of  the  bond.  Some  of  the  in- 
stalments were  paid  though  irregularly  and  accepted.  There 
was  default  agam.  In  a  suit  to  recover  the  balance  due  upon 
the  ^bond  with  interest:  held^  that  the  plaintift  was  entitled 
to  recover  the  amount  sued  for  with  interest  from  the  date  of 
the  decree. 

Sakhawat  Hussain  v.  Gajadhnr  Prasad,    1.  L.  R.,  28  All., 
622,  distinguished. 
kamdhani  Sahu  v.  Lalit  Singh  ...  ...    609 

Bundelkhand  Encumbered  Estates  Act  I  of  1903),  [U.P.]-— sec- 
tion 1 2— joint  decree — som*'  judgvient-debtors  taking  the 
benefit  of  the  Act,  discharged — liability  of  the  remaining 
judgment-debtors. 

Judgment-debt  is  a  private  debt  within  the  meaning  of 
section  1 2  of  the  Hun<lelkhand  Eucumbered  Estates  Act. 
Where  the  holder  of  a  decree  against  six  judgment-debtors, 
five  of  whom  took  the  benefit  of  the  Act,  failed  to  put  for- 
ward his  claim  before  the  Special  Judge,  during  the  time 
allowed  by  law,  the  judgment-debt  must  be  deemed  to  have 
been  discharged  to  the  extent  of  the  joint  liability  of  the  per- 
sons taking  the  benefit  of  the  Act.  The  judgment-debtor, 
who  did  not  take  the  benefit  of  the  Act,  is  only  liable  f<'r  his 
share. 

MuKAND  Rao  t/.  Janki  Bai         ...  ...  ...     132 

Burden  of  Proof. 

See  Onus  Probandi. 

See  Code  of  Civil  Procedure,  1882,  sections  283,  358       ...    601 

Canal  Act  (VIII  of  1873),  section  70. 

See  Penal  Code,  i860,  section  430  ...  ...     159 

Cause  of  Kciion— redemption — surplus  profits. 

See  Code  of  Civil  Procedure,  1882,  section  43  ...     192 

Juf  isdiction. 
See  Code  of  Civil  Procedure,  1882,  setcion  20  ...      89 

Certificate  of  StA^— application  for — limitation 

See  Limitation  Act,  1879,  Schcd.  H,  Art.  178...  ...     516 

Cess — Gharghanna. 

See  Land  Revenue  Act,  1901,  section  56        ...  ...     361 

QMXLVCii^tty  —  Salcdccd  in  rcsptct  of  property  subject  to  litigation— 
non- payment  of  part  of  consideration— ptiblic  policy — 
mesne  profits  recoverable  by  revet  sioner. 

The  second  and  third  plaintiffs,  who  succeeded  to  a  cer- 
tain estate  as  reversioners,  executed  in  favour  of  the  first 
pl.iintifTa  sale-deed  conveying  certain  villages.  Under  the 
sale-deeds  only  Rs.  600  were  to  be  paid  down  and  the  bal- 
ance, Rs.  46,000,  was  to  be  paid  when  the  property  was 
recovered.  Held  that  this  did  not  make  the  transaction 
contrary  to  public  policy.      The  question  of  whether  the 
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Champerty— [i-onr/if. } 

transaction  was  unfair  as  between  the  assignor  and  assignee 
could  not  be  raised  where  the  assignors  joined  the  assignees 
as  plaintiffs  in  the  suit. 

iVif/// futher  that  the  law  of  champerty  as  applicable  in 
England  did  not  apply  in  India. 

Raja  Rai  Bhagwat  Dayal  Singh  v,  Debi  Dayal 
Sahu     ...  ...  ...  ...  P.  C.  ...    184 

Charge— ««/^i/V/  vendor^ s  lien. 

See  Limitation  .\ct,  1877,  Sched.  11,  Art.  132  ...  ...    243 

Code  of  Civil  Procedure,  (Act  XIV  of  1882),  section  II— r^>//- 

gious  fifes  ami  ceremonies — killing  of  cows — declaration 
of  right^urisdiction  of  civil  court — nuisance. 

It  is  the  legal  right  of  every  person  to  make  such  use  of 
his  own  property  as  he  may  think  fit,  provided  that  in  doing 
so,  he  does  not  cause  real  injuiy  to  others  or  offend  against 
the  law,  even  though  he  may  thereby  hurt  the  susceptibilities 
of  others.  Where  the  District  Magistrate  had  ordered  the 
Muhammadans  of  a  village  not  to  kill  kine  anywhere  in  the 
village,  and  the  Muhammadans  sued  for  declaration  of  their 
right  and  injunction,  heldi\\?(\  the  right  claimed  was  one  to 
which  they  were  legally  entitled  irrespective  of  custom,  and 
were  entitled  to  a  declaration  of  such  right.  Slaughter  of 
cattle  could  only  be  prohibited  where  it  amounted  to  public 
nuisance  and  obnoxious  t^  the  rules  and  regulations  lawfully 
promulgated  for  observance,  and  not  when  it  was  calculated 
to  irritate  the  religious  susceptibilities  of  a  class  or  com- 
munity. 

Shahbaz  Khan  7'.  Umraopuri  ...  ...  ...    147 


section  13 


— res  judicata — decision  on  a  preliminary  point  set  aside 
on  appeal — remand  for  trial  on  cthet  issues — suit  dismissed 
for  default  of  parties. 

In  a  former  suit  for  rent  between  the  same  parties  the 
Collector  on  appeal  held  that  a  certain  lease  was  moperative 
and  remanded  the  case  for  trial.  It  was  then  dismissed  for 
default.  Held  in  a  subsequent  suit  for  rent  that  the  finding, 
although  it  was  not  embodied  in  the  decree,  operated  as  res 
judicata  inasmuch  as  it  was  the  basis  of  the  Collector's 
order. 

Sheikh  Alam  ?/.  Parmanand    ...  ...  ...      48 

■  section  13 

— res  judicata — relief—sale  of  property  for  money  decree 

passed — second  suit  for  sale  barred. 

A  suit  for  sale  upon  a  mortgage  was  compromised.  Under 
the  terms  of  the  compromise  a  simple  money  decree  was 
passed  in  favour  of  the  mortgagee.  The  decree  was  not 
satisfied  and  the  decree-holder  brought  a  suit  for  sale  of  the 
same  property  upon  the  same  mortgage.  //eld  th^it  the  suit 
barred  by  the  rule  of  res  judicata  inasmuch  as  the  relief  for 
sale  not  having  been  granted  in  the  first  suit  must  be  con- 
sidered to  have  been  refused.  SAifiu  v.  Chandra  Mohun,  I. 
L.  R.,  33  Cal,  849-,  li/tola  Natli  v.  Muhammad  Sadig,  I.  L. 
R.,  26  All,  223,  referred  to. 

Pl\RF  L\Lr.  Lal\  Nano  RA\f  ...  ...  ...     T^'i- 
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Code  of  Civil  Procedure,  (Act  XIV  of  1882)  -Uontd), 

section  13— res  judi- 
cata— question  of  title  decided  in  former  suit  by  revenue 
court— former  suit  instituted  wroni^ty  in  tevenue  lOurt — 
appeal  to  the  civil  court — suit  to  be  deemed  as  instituted 
in  right  court. 

In  a  suit  for  an  annuity  for  certain  years,  the  defendants 
denied  the  title  of  the  plaintiffs.  1 1\  a  previous  suit  in  the 
revenue  court  between  the  same  parties  for  arrears  of  reve- 
nue of  certain  other  years  it  was  decided,  upon  the  admis- 
sion of  the  defendant,  that  he  was  hable. 

Held^  that  the  decision  of  the  revenue  court  operated  as 
res  judicata  upon  the  question  of  title  and  the  defendant  was 
stopped  from  re-opening  the  question  in  the  present  suit  and 
the  plaintiffs  were  entitled  to  receive  the  amount  of  the 
annuity. 

DwARKA  Das  v.  Akhay  Singh  ...  ...  ...    407 


section  \Z— Explana- 
tion II — A%ra  Tenancy  Act  {II  of  I  go  I  )ySei  lions  164^  16^ 
— suit  for  profits — mode  of  collection. 

A  suit  for  profits  by  one  co-sharer  against  another  was 
dismissed  in  1905  by  the  Assistant  Collector  as  barred  by 
the  rule  oi  res  Judicata.  This  decision  was  reversed  by  the 
District  Judge  who  remanded  the  case  under  section  562, 
Code  of  Civil  Procedure.  The  decision  of  the  District  Judge 
was  affirmed  on  appeal  by  the  High  Court.  In  second  ap- 
peal, after  remand,  the  plea  oi  res  judicata  was  again  put  for- 
ward, based  upon  certam  decisions  of  the  High  Court,  bar- 
ring a  second  appeal  in  case  of  remand,  under  section  562, 
Code  of  Civil  Procedure,  under  the  Tenancy  .Act,  and  also 
based  upon  two  other  decisions  between  the  same  parties 
which  had  not  been  set  up  on  the  previous  occasion.  Held 
that  the  decision  of  the  District  Judge  became  final  and  its 
effect  was  not  nullified  by  the  decisions  subsequently  passed 
as  to  the  right  of  appeal.  As  to  the  other  decisions,  they 
not  having  been  relied  upon  before  the  District  Judge  as  a 
ground  of  defence,  could  not  be  now  set  up  under  explana- 
tion 2  of  section  13,  Code  of  Civil  Procedure.  The  appellant 
not  only  might  but  ought  to  have  relied  upon  those  decisions 
in  the  previous  litigation. 

In  a  suit  under  section  164  of  the  Tenancy  Act,  only  the 
actual  collections,  made  by  the  defendant,  are  to  be  taken 
into  account  in  determining  the  amount  of  profits  due.  In  a 
suit  hke  the  present,  a  plaintiff  is  not  entitled  to  have  profits 
calculated  on  what  might  have  been  collected  or  on  the  rates 
paid  by  tenants  in  other  kheivats  for  lands  of  the  same 
kind.  This  constitutes  the  distinction  betw  een  a  suit  of  this 
nature  and  one  under  section  165,  Tenancy  Act. 

Abdul  Rashid  7/.  Abdul  Latif  ...  ...  ...    117 


-section  \Z— Explana- 


tion II — suit  by  auction-purchaser — second  1  elieffor  sale 

upon  mortgage. 

A  property  was  mortgaged  first  to  /?,  then  to  H.  Both  the 
mortgagees  brought  suits  for  sale  without  joining  the  other 
mortgagee  and  obtained  decrees  and  sold  and  purchased 
the  mortgaged  property.  H  executed  his  decree  first  and 
obtained  possession.  B  applied  for  mutation  of  names  and 
was  resisted  by  //I  He  brought  a  suit  for  possession  as  auc- 
tion-purchaser.    The  suit  was  dismissed.      He  then  brought 
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Code  of  Civil  Procedure,  (Act  XIV  of  1 882;.  -  UontJ,) 

the  present  suit,  as  mortgagee,  for  sale,  making  all  the  per- 
sons interested,  including  //,  parties  to  the  suit  heid  that 
the  suit  was  not  barred  by  the  rule  oi  res  judicata  inasmuch 
as  B  in  the  suit  for  possession,  as  auction-purchaser,  was  not 
litigating  under  the  same  title  as  he  was  in  the  present  suit. 
Held  further  that  the  relief  for  sale  could  not  have  been 
joined  in  the  suit  for  possession  by  the  auction-purchaser. 

Raghlbir  Saran  7/.  Hkt  Ram    ...  ...  ..    729 


flection    20—St/i/  for 

profits  of  partnership-  partnership  entered  at  Lahore- 
business  carried  on  at  Han  si— pi  am  tiffs  residents  of 
Khufja— alleged  contract  to  remit  profits  to  'he  plaintiff  s 
place  of  residence  not  proved. 

Section  20,  Code  of  Civil  Procedure,  enables  the  Court  to 
stay  a  suit  upon  application  made  for  that  purpose.  It  does 
not  empower  the  Court  to  entertain  a  suit  which  otherv\'ise 
it  would  have  no  jurisdiction  to  entertain. 

A  partnership  was  entered  into  at  Lahore,  and  the  firm 
was  carrying  on  the  business  at  Hansi  in  the  Punjab.  Plain- 
tiffs were  partners  of  the  tirm,  residing  at  Khurja  in  the  Uni- 
ted Provinces.  They  brought  a  suit  for  their  shares  of  the 
profits  in  the  court  at  Aligarh  on  the  basis  of  an  alleged 
special  contract  by  virtue  of  which  their  share  of  the  profits 
has  been  agreed  to  be  remitted  to  Khurja.  The  alleged  con- 
tract was  not  proved.  Held^  that  the  court  below  oueht  not 
to  have  entertained  the  suit  and  should  have  returned  the 
plaint  for  presentation  to  the  proper  court. 

Banka  Mal  ?'.  Shiam  Lal         ...  ...  ...      89 


-flection  25. 


See  Codeof  Civil  Procedure,  1882,  section  223  ...    612 

-flection  34 — Non-join- 


der^ objection  as  to-  Objection  to  be  taken  at  the  earliest 
opportunity — Limitation, 

Where  a  defendant  does  not  take  any  objection  as  to  non- 
joinder of  necessary  parties  in  his  written  statement  but  does 
so  upwards  of  six  months  afterwards,  and  the  plaintiff  there- 
upon makes  an  application  for  the  names  to  be  added  which 
is  done  after  the  period  of  limitation  for  the  suit  had  expired: 
heldy  that  the  suit  is  not  barred  by  limitation  as  the  defend- 
ant's objection  as  to  non-joinder  not  having  been  made  at 
the  earliest  opportunity  ought  to  have  been  disregarded  with 
reference  to  section  34,  Code  af  Civil  Procedure. 

Hazari  Mal  T'.  Hhawani  Ram  ...  ...  ...    554 

-flection    AZ~Suit  for 


redemption  decreed— Second  suit  for  surpius  profits  recover- 
ed  by  moi  tgagec  during  mortgaj^e  not  maintainabU  —Effect 
of  Article  J ojy  Limitation  Act  {XV  of  1S77), 

Article  103  of  the  Limitation  Act  must  not  be  construed 
so  as  to  conflict  with  the  provisions  of  section  43  of  the 
Code  of  Civil  Procedure,  and  must  be  deemed  to  refer  to 
cases  in  which  the  mortgagor  has  got  possession  of  the  mort- 
giged  property  otherwise  than  by  a  suit  for  redemption. 
Where  a  mortgagor  brings  a  suit  and  obtains  a  decree  for 
redemption,  he  cannot  maintain  a  second  suit  for  recovery  of 
surplus  collections  made  by  the  mortgagee,  during  the 
period  of  the  mortgage,  section  43  of  the  Code  of  Civil  Pro« 
cedure  being  a  bar  to  the  maintenance  of  that  suit. 
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/^^r  Karamat  HiTSMN,  J.— The  right  to  claim  the  sur- 
plus profits  is  synchronous  with  the  right  to  claim  possession 
of  the  mortg.ige  property,  and  to  hold  that  the  cause  of  ac- 
tion for  claiming  excess  collections  accrues  when  the  mort- 
gage debt  has  been  satisfied,  is  inconsistent  with  the  prin- 
ciples on  which  the  law  of  redemption  is  based. 
Ram  Din  z/.  Bhup  Singh  ...  ...  ...    192 

sectloos    43,     373- 

First  suit  for  declaration  of  ri^ht  and  partition —  "second  suit 
for  partition  of  joint  property—  Cause  of  action  identical — 
First   suit    withdrawn— Second  barred— Limitation  Act 
{XV  of  jSjy)y  Art.  106— Suit  for  partition,   a  suit  for  a 
shaie  in  dissolved  partnership. 

The  plaintiff  brought  a   suit  for  declaration   that  certain 
properly  in  Moradabad  District  purchased   by   the   defend- 
ant in  his  name  was  purchased  with  the  money  belonging  to 
the  parlies  and  taken   out   of  the   partnership   business   of 
which  the  parties  were  joint  owners  and  for  portion   of  that 
property.     This   suit   was   withdrawn  without  permission  to 
bring  a  fresh  suit  as  the  parties  referred   the   matter  in  dis- 
pute to  arbitration.     The  arbitration   fell   through   and   the 
plaintiff  brought    this  suit  for  partition  of  certain   property 
situate  at  Naini  Tal  which  had  been  purchased  in   the  joint 
names  of  the   parties      In  the   plaint,   he   allop^ed   that   the 
property  at  Naini  Tal  was  purcliascd  with  the  pro.iis   of  the 
partnership  business.     Held,  that  the  cause  of  actions  in  both 
the  suits  were  identical  and  the  second  suit   was   barred   by 
section  43  of  the  Code   of  Civil    Procedure    as  the  plaintiff 
ought   to  have   included   his   present   claim  in  the  first  suit 
Held,  further,  that  the  suit  was  barred  by  section  373  of  the 
Code.     Held  further,  that  the  suit  was  also  barred  by  article 
106  of  the  Limitation  Act  inasmuch  as   it   was  a   suit   for   a 
share  in  the  profits  of  a   partnership   which   had  been   dis- 
solved more  than  three  years  before  the  suit. 
NiAZ  Ahmad  7/.  Abdui  Hamid  ...  ...  ...    278 

flection  108. 


.See  Provincial  Small  Causes  Court  Act,  1887,  section  25...    295 

-sections  206,  551  — 


Effect  of  dismissal  of  appeal  under  that  section —  Whether 
decree  or  order — Amendment, 

The  dismissal  of  an  appeal  under  section  551,  Code  of 
Civil  Procedure,  is  a  decree  which  supersedes  the  decree 
of  the  court  below.  Hence  the  only  court  whicfi  has  juris- 
diction under  section  206  of  that  Code  to  amend  the  decree 
is  the  court  which  has  acted  under  section  551.    * 

AsMA  BiBi  V.  Ahmad  Htsain     ...  ...  ...    585 

-sections  223,    617— 


Decree  passed  by  a  Court  of  Small  Causes— Att^ichment  and 
site  of  immo7'eable  property — l^ecree  sent  for  execution  to 
iXfunsif—appeal, 

A  decree  passed  by  a  Court  of  Small  Causes  sought  to 
attach  and  sell  immoveable  property  and  was,  therefore,  sent 
for  execution  to  the  Munsifs  court  under  section  223,  Code 
of  Civil  Procedure.  Application  having  been  made  for  exe- 
cution in  the  Munsifs  court,  the  judgment-debtor  raised 
certain  objections  which  were  over-ruled. 

Held,  that  the  appeal  lay  to  the  District  Judge,  neither  the 
suit  npr  the  execution  proceedings  having  been  transferred  to 
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the  Munsifs  court,  but  the  decree  was  sent  under  section  223 
of  the  Code.  Had  the  suit  or  the  execution  proceedings  been 
transferred  to  the  Munsifs  court  under  section  25  of  the 
Code  or  tlic  execution  proceedings  instituted  in  the  MunsiPs 
court  under  section  35,  Provincial  Small  Cause  Courts  Act, 
the  proceedings  held  in  the  Munsifs  court  might  be  re- 
garded as  proceedings  held  by  a  Court  of  Small  Causes. 
Atwari  7\  Mmku       ...  ...  ...  ...    612 

-section   2AA— Applica- 


tion for  pnyment  of  sale  proceeds  to  official  assignee — Not  an 
application  in  exicittion — Appeal. 

An  official  assigiie  is  not  a  representative  of  the  judgment- 
debtor  within  the  meaning  of  section  244,  Civil  Procedure 
Code.  .\n  application  for  payment  of  money  to  him  of  the 
proceeds  of  sale  is  not  an  application  for  execution,  dis- 
charge or  satisfaction  of  tlie  decree,  and  no  appeal  lies 
against  an  order  rejecting  that  application.  Kashi  Prasad 
V.  Miller,  I.  L.  R.,  7  All.,  752,  followed. 

C.  K.  Grey  t/.  Hazari  Lal         ...  ...  ...    553 

-section     244 — Decree 


against  //indn-^cidow — deat/i   of  the   i^'idoiv — reversioners^ 
whether  t  epresentiUi-i'cs  of  judgment-debtor. 

A  decree  for  sale  upon  a  mortgage  of  the  husband's  pro- 
perty was  pas-^cd  against  a  Hindu  widow.  She  died  before 
execution,  and  the  decree-holders  applied  to  bring  the  rever- 
sioners of  the  husband  on  the  record.  The  reversioners 
objected  on  the  ground  that  they  were  not  the  representatives 
of  the  Xiidow.  Held,  that  it  is  the  duly  of  the  court  to  stay 
execution  until  the  question  so  raised  is  decided  by  a  sepa- 
rate suit  or  to  determine  itself  the  question.  If  it  decides 
that  they  are  not  the  representatives  of  the  judgment-debtor, 
it  should  reject  the  application. 

Khuman  Singh  v.  Makhan  Singh      •       ...  ...    550 

section     2AA-—Rc^>er- 

sioners  brought  on  record  as  Hindu  10 idoiJs  representatives — 
Competency  to  object  in  execution — Suit. 

A  decree  was  passed  against  a  Hindu  widow.  On  her 
death  the  reversioners  to  her  husband  were  made  parlies  to 
the  decree.  They  objected  to  the  execution  on  the  ground 
that  the  debt  was  contracted  without  legal  necessity.  Their 
objections  were  over-ruled  and  they  filed  the  present  suit. 
Held  thi4  the  suit  was  not  barred  by  the  provisions  of  section 
244,  Civil  l*rocedure  Code,  inasmuch  as  they  could  not  con- 
tend in  execution  proceedings  that  the  mortgagor  was  not 
competent  to  make  the  mortgage.  IJladhar  Chaturbhuj, 
1.  L.  R.,  21   All.,  277,  followed. 

Ja(;\rnath  Singh  v.  Shivgui.am  Sinc.h     ...  ...    745 

sections  244,  310A— 


Dispute  between  judgment-debtor    and  auction  purchaser- 
Appeal — Auction  put  chaser,    a  representative  of  judgment- 
debtor. 

An  auction  purchaser  is  a  representative  of  the  judgment- 
debtor  and  not  that  of  the  decree-holder  whose  interest  in  the 
case  closes  as  soon  as  he  gets  his  money.  Any  dispute 
between  a  judgment-debtor  and  the  auction  purchaser  is  not  a 
dispute  between  parties  to  the  suit  or  their  representatives 
and  does  not  fall  within  the  purview  of  section  244  of  the 
Civil  Procedure  Code. 
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No  appeal  lies  against  an  order  passed  under  section  310A 
of  the  Code  of  Civil  Procedure,  but  the  order  is  capable  of 
being  revised. 

A  dispute  between  the  judgment-debtor  and  his  represent- 
ative does  not  fall  within  section  244. 

Manickhu  v.  Raja^opala^  I.  L.  R.,  30  Mad.,  ^07  ;  Imtiaz 
Begam  v.  Dhuman  Begam^  I.  L.  R.,  29  All,  275,  dissented 
from.  Basir-ud'din  wjhon  Sifijtck^  I.  L.  R.,  19  All.,  140, 
followed.  Ktiber  Sin^h  v.  Sahid  hxi,  I.  L.  R.,  27  All.,  263  ; 
Gulzari  L'il\,  Madko  R<im,\.  L.  K.,  26  All.,  447  ;  M  tgan 
Lai  \\  Dhosi^  I.  L.  R.,  25  Bom.,  631  ;  Riynorw,  The  Mus- 
soot ie  Bank,  I.  L.  R.,  7  All.,  681,  referred  to. 

Anandi  Kunwari  V,  AjUDHI  \NATH  ...  ...     557 


section    2  AA—DUpute 

between  decree-holder  and  purchaser  of  a  share  in  joint  pro- 
perty belonging  to  judgment-debtor  and  decree-holder, 

IV  obtained  a  decree  for  possession  of  her  share  in  joint 
property  against  A,  Before  execution  R  attached  and  sold 
that  property  as  A's  and  N  purchased  it.  W  was  afterwards 
put  in  formal  possession  of  her  share  IVs  application  for 
mutation  of  names  was  refused.  She  brought  the  present 
suit.  Heldy  that  in  view  of  the  fact  that  the  properly  was 
undivided  re\enue  paying  property  H^was  only  entitled  to  be 
put  in  formal  possession.  As  soon  as  she  was  put  in  formal 
possession  she  obtained  all  that  she  was  entitled  to  undtr  the 
decree  and  when  the  defendant  resisted  her,  she  was  entitled 
to  bring  a  suit.  Gulzari  Lal\.  Madho  Ram,  1.  L.  R.,  26  All., 
447,  distinguished.  /A'A/ further  that  it  was  not  necessary 
to  bring  yVupon  the  record  on  account  of  his  purchase  as  he 
was  a  purchaser  pendente  lite. 
Walayati  Bkgam  7/.  Nandkkshore  ...  ...     547 

-sections  244  and  318 


— right  to  sue  for  possession — auction  pur  chaser. 

An  auction  purchaser  of  the  property  in  execution  of  his 
decree  or  his  legal  representative  can  not  maintain  a  suit  for 
possession,  section  244  of  the  Code  of  Civil  Piocedure  being  a 
bar  to  the  suit.  Madhusudan  Dtts  v.  Gobind  Pria,  I.L.K.,  27 
Cal.,  34  ;  Kattayit  Pathumayi  v.  Raman  Menon,  I.  I..  K.,  26 
.Mad.,  740  ;  Kalian  Sin^h  v.  Ihakur  Das,  3  .A.  L.  J.  R.,  234  : 
s.  c,  26  A.  W.  N.,  87,  followed. 

Sheo  Narain  v.  Nur  Muhammad,  4  A.  L.  J.  R.,  434  : 
s.  c,  I.  L.  R.,  29  All.,  463,  reversed. 

.Shko  N^rain  v.  Nur  Mohammad 

section     244 —Execu- 


tion of  decree — Sale  of  immovable  property — Purchased  by 
dect  ee-holder — Suit  to  obtain  possession  by  assignee  (f  auction- 
purchaser — Practice — Full  Bench  reference — Bench  not  con- 
stituted—Powers  and  duties  of  a  Division  Bench. 

Where  in  execution  of  a  simple  money  decree  certain 
property  was  sold  and  purchased  by  the  decree-holder  him- 
self, and  where  after  the  confirmation  of  the  sale  the  decree- 
holder  failed  to  obtain  possession  of  the  property  purchased, 
and  it  remained  in  the  hands  of  the  judgment-debtor.  Held 
that  a  suit  by  an  assignee  of  the  decree-holder  for  possession 
of  the  purchased  land  was  barred  by  section  244,  Code  of 
Civil  Procedure.  Kalyan  Singh  v.  ThakurDas^^  X,  L.  J.  R., 
234,  followed. 
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Semble,  A  Division  Bench  of  the  High  Court  made  a  re- 
ference to  the  Full  Bench,  but  the  Chief  Justice  refused  to 
constitute  a  bench  to  hear  the  reference.  Held  that  the 
Division  Bench  could  rehear  the  case. 

Bhanimal  z/.  Makhanlal  ...  ...  ...    285 


Payment  twice  over- 
maintainable. 


-sections    244,  268— 


•Suit  for  recovery  of  that  amount — 


Sections  244  and  258  of  the  Code  of  Civil  Procedure  do 
not  preclude  the  institution  of  a  suit  by  a  judgment-debtor 
for  recovery  of  money,  which  he  had  paid  to  the  decree-holder 
privately  and  the  payment  of  which,  not  being  certified, 
could  not  be  recognised,  and  for  which  the  decree-holder 
had  taken  out  execution  over  again.  Shadi  v.  Ganga  Sahai^ 
I.  L.  K.,  3  All,  538  ;  Periatambi  Undayan  v.  Vellaya^  I.L.R., 
21  Mad.,  409,  followed. 


Gkndo  V  Nehal  Kunwar 


470 


-sections    244,  683— 


Ex  parte  decree — Money  realised  by  decree-holder — Decree  set 
asittc — Dccietal  amount  reduced^ Refund 

B  obtained  an  ex  parte  decree  against/  for  Rs.  19,041  and 
realised  the  amount  The  decree  was  set  aside  and  the 
decretal  amount  was  reduced  by  al)out  Rs.  1,800.  The  judg- 
ment-debtor applied  for  refund  of  that  amount.  Heldy  that 
the  remedy  of  the  judgment-debtor  to  realise  that  amount 
was  both  by  a  suit  and  an  application  and  he  could  avail 
h  mself  of  any  of  the  two  remedies.  Collet^tor  of  Meerut  \\ 
K'tlka  Prasad^  I.  L.  R.,  28  All.,  665  ;  Shiam  Sunder  v.  Kai- 
sarzamani,  1.  L.  R.,  29  .Ml,  143,  applied.  Shaman  Pershad 
v.  Hurro  Per  shady  10  IVI.  1.  A.,  203,  referred  to. 

When  an  expixte  decree  is  set  aside,  the  parties  are  rele- 
gated to  the  position  they  were  in  before  the  decree  was 
passed.  Where  before  the  pissing  of  the  decree  there  was 
an  injuuctioii  against  the  defendatit  from  realising  certain 
money  from  court,  the  injunction  was  revived  when  the  decree 
was  set  aside. 


BlTHAL    D.\S   V.   JAMNA   PRASAD... 


-sections  248. 


See  Limitation  Act,  1879,  Sched.  II,  Article  i  79 cl.  (5) 


Hakim  Singh  v.  Ram  Singh 


-section  258. 


See  Section  244 


52/ 


524 


section  2^^— Payment 

out  of  Court — Reco^^nition  by  court  without  certifying. 

If  money  due  under  a  mortgage-decree  under  section  88 
of  the  Transfer  of  Property  Act  is  paid  out  of  court  and  nei- 
ther party  takes  steps  to  have  it  certified  under  section  258  of 
the  Code  of  Civil  Procedure,  the  court  executing  the  decree 
is  precluded  from  recognising  the  alleged  payment  out  of 
court.  Vaidhivadasamy  v.  Somasundaram^  1.  L.  R.,  28 
Mad.,  473,  followed.  Hatim  Ali  v.  Abdul Ga  far,  8  C.  W.  N., 
102,  dissented  from.  Oudh  Behari  Lai  v.  Nageshar  Dtl, 
I.  L.  R.,  13  All,  278;  Malikarjunada  v.  Lingamurti,  I.  L.  R., 
25  Mad.,  244,  referred  to. 
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section  266— AUr/j^a- 

gees  not  advancing  the  whole  amount — tialance  whether  a 
debt — Attachment — Suit  by  purchaser — Cause  of  auction* 

The  unpaid  portion  of  a  loan  does  not  constitute  a  debt 
due  by  a  mortgagee  to  mortgagor  and  could  not  be  attached 
as  such  in  execution  of  a  simple  money  decree  against  the 
mortgagor.  The  purchaser  of  such  a  debt  has  no  cause 
of  action  to  bring  a  suit  against  the  mortgagees.  The  South 
African  Territories  Limited  s,  Wallington^  L'89^]  *^-  ^*  3^» 
referred  to. 

Phulchand  V.  Chandmal  ...  ...  ...    491 

-section  266— Right  to 


get  profits  in  future  years — Attachment, 

The  decree-holders  applied  for  attachment  of  profits  then 
due  to  their  judgment-debtor  from  the  lambardjir  as  well  as 
profits  which  would  accrue  at  a  future  date.  Held  that  in 
the  profits  of  future  harvest,  the  judgment-debtor  had  only 
a  possible  right  to  get  a  share,  and  this  possible  right  was 
not  liable  to  attachment  having  regard  to  the  provisions  of 
section  266  of  the  Code  of  Civil  Procedure.  Hat i  Das  \, 
Baroda^  1.  L.  R.,  27  Cal.,  38  ;  Uday  Kumari  v.  Hari  Ram^ 
I.  L.  R.,  28  Cal.,  483  ;  Syad  Tafazzul  Husain  v.  Raghoonath 
Pershady  14  M.  1.  A.,  40  ;  Jones  v.  Thompson^  27  L.  J.  Q.  B., 
234  ;   IVebb  v.  Stenten^  1 1  Q.  B.,  578,  referred  to 

Shkr  Singh  I/.  Sri  Ram  ...  ...  ...    251 

-section   266— Afrears 


of  rent — Suit  by  auction-purchaser* 

Arrears  of  rent  due  under  a  sub-lease  which  under  the 
contract  were  made  payable  to  the  lessor's  zamindar,  consti- 
tute a  debt  due  to  the  lessor  which  is  liable  to  nttacnment 
and  sale  under  section  266  of  the  Code  of  Civil  Procedure. 

Lachhmi  Narain  z'.  Kalyan  Rai  ...  ...    265 

— section      283— /«/^r- 


venor — Burden  of  proof— - 

An  interv  enor,  in  a  suit  brought  by  him,  is  bound  to  satisfy 
the  court  that  the  document  upon  which  the  claim  is  founded 
represents  a  bona  fide  and  genuine  transaction,  and  that  the 
burden  does  not  lie  upon  the  defendant  in  the  first  instance 
to  give  evidence  in  proof  of  the  fraudulent  and  collusive 
nature  of  such  document.  Tulshi  Rat  v.  Ram  Das^  f  1 887] 
A.  W.  N.,  7f  ;  Afal Begam  v.  Muhammad  Obaidat  Ullah^ 
[1899]  A.  W.  N.,  220  ;  Ram  Nath  v.  Bindraban,  I.  L.  R.,  18 
AIL,  369;  Govind  Atmaram  v.  Santai^  I.  L.  R.,  12  Bom., 
270,  referred  to. 

Suba  Bibi  v.  Balgobind^  I.  L.  R.,  8  All.,  178,  distinguished. 

Nannhi  Jan  V.  Bhuri  ...  ...  60 

section  2S$suit  under 


— burden  of  proof 

When  an  objection  preferred  under  section  278  of  the  Code 
of  Civil  Procedure  is  disallowed  and  the  objector  institutes  a 
suit,  he  is  bound  to  lay  some  evidence  to  satisfy  the  court 
that  the  document  under  which  he  claims  represents  a  bona 
fide  and  genuine  transaction  and  the  burden  does  not  lie 
upon  the  defendant  in  the  first  instance  to  give  evidence  in 
proofofthe  fraudulent  and  collusive  nature  of  such  document. 
Tulshi  Rat  v.  Ram  Das,  .A.  W.  N.,  1887,  p.  71  ;  Afzal 
Begam  v.  Muhammad  Obaidat-ullah^  A.  W.  N.,  1899,  ?•  220* 
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Ramnnth    v.   Bindrabatt^   I.   L.    K.,    i8    All.,    369;     Gobimi 
A/mannn  v.  Sa/i/ai\    I.  !..   K.,   12   Bom.,  270  ;  Suba   Bibi 
V.  Bal^obimU  I.  L.  K.,  8  .All.,  178  referred  to. 
Nannijan  t\  Hhitri  ...  ...  ...  ...    358 

section    283— ra///c/- 


tion  of  the  suit. 
See  Court  Fees  Act  (Vll  of  1870),  sched.  II,  art.  17,  cl.  i. 

-sections  293,    306— 


^3  per  cent  not  pixid  immediately  on  sate^  ^jBf^ct  of. 

When  a  purchaser  of  property  at  a  court  sale  fails  to 
deposit  the  25  per  cent  of  the  purchase  money,  immediately 
after  the  sale,  it  is  not  only  irregular  but  it  is  no  sale  at  all 
and  the  decree-holder  is  not  justified  in  claiming  the  differ- 
ence of  price  between  the  first  and  second  sales.  Intizam 
Alt  V.    Narain  Singhy  I.  L.  R.,  5  All.,  316,  followed. 

Amir  Begum  v.  Bank  of  Upper  India  Ld. 


See  section  293 


-section  306. 


336 


11^ 


secUons  310A,  311, 


320, — Go7rrnment  rule  17  (XII)— Person  whose  immov- 
able property  has  been  sold—  One  co-sharer — right  to  appiy 
— deposit  by  one  co-sharer^  pending  an  application  to  set 
aside  the  sale. 

One  of  several  co-sharers  of  property  which  has  been  sold, 
is  a  "  person  whose  immoveable  property  has  been  sold  with- 
in the  meaning  of  section  310A,  Civil  Procedure,  jind  has  a 
right  to  apply  to  set  aside  the  sale  and  that  it  is  not  neces- 
sary to  join  all  the  co-sharers  in  the  application. 

When  a  deposit  is  made  by  one  of  the  co-sharers,  it  is  the 
duty  of  the  collector  to  pass  an  order  setting  aside  the  sale 
and  the  fact  that  an  application  by  the  other  co-sharer  to  set 
aside  the  sale  on  the  ground  of  material  irregularity,  under 
section  311  was  pending  is  no  bar  to  the  making  of  the 
deposit  and  getting  the  sale  set  aside  on  that  ground. 

Net  Lall  v.  Sheikh  Kareem  Bux,  I.  L.  R.,  23  Cal.,  686  ; 

Paresh  Nath  v.  Nabo  Gopal^  I.  L.  R.,  29  Cal,  i,  referred  to. 
TuHi  Ram  v.  Izzxt  Ali 


-section  311. 


See  Section  310A 


Appeal — ;  evision. 
See  Section  244 


-section  310A. 


-section  316. 


See  Limitation  Act,  1879,  sch.  II,  art.  178 

section  318. 


See  Section  244 


See  Section  3 10 A 


-section  320. 


253 


...    253 

...     557 

...    516 

20 

...    253 
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— section  362. — appeal 

— death  of  appellant — all  heifs  not  bf  ought  upon  the  record 

— duty  of  the  heirs — abatement, 

A  Muhammadan  appellant  having  died  his  sons  applied 
to  be  brought  upon  the  record  in  their  place.  The  respon- 
dents applied  that  his  daughters  may  also  be  added  as 
parties.  This  application  was  not  granted.  Held  that 
it  was  the  duty  of  sons  to  bring  their  sisters  upon  the  record 
along  with  themselves  and  they  not  having  done  so  the 
appeal  abated.  Ghamandl  Lai  v.  Amir  Begam^  I.  L.  R., 
6ii  followed. 

Haidar  Husain  v.  Abdul  Ahad  ...  ...      62 

-section  377. 


See  section  43  ...  ...  ...  ...    228 

-section  440— il//>/^r— 


6«//  by  next  friend— Notice  to  certificated  guardian — 
No  formal  order  granting  leave  to  next  friend  to  sue — 
Presumption, 

A  as  next  friend  of  B^  a  minor,  instituted  a  suit  to  have 
a  sale-deed  executed  by  C,  the  certificated  guardian  of  By 
set  aside.  Notice  was  issued  to  C  under  section  440,  Civfl 
Procedure  Code,  but  he  showed  no  cause.  No  formal  order 
granting  leave  to  A  to  institute  the  suit  was  recorded,  but  the 
court  proceeded  to  frame  issues,  and  examine  witnesses. 
Heldy  that  it  must  be  presumed  that  the  court  did  grant 
leave  to  the  person  who  presented  the  plaint,  after  being 
satisfied  that  it  was  for  the  welfare  of  the  minor  that  that 
person  should  be  permitted  to  institute  the  suit  on  the 
minor's  behalf,  and  the  court  below  was  wrong  in  dismissing 
the  suit  on  the  ground  that  leave  to  institute  the  suit  had  not 
been  formally  granted  and  recorded. 

Sridhar  Rao  V.  Ram  Lal  ...  ...  ...    633 

-section  SOZ— Power  to 


appiont  receiver — Execution  of  decree. 

Section  503  of  the  Code  of  Civil  Procedure  gives  the  court 
power  to  appoint  a  receiver  where  the  decrees  passed  against 
third  parties  in  favour  (#f  the  judgment-debtor  are  attached 
in  execution  and  where  it  appears  that  by  so  doing  the 
interest  of  the  parties  will  be  saved. 

Partab  Singh  v.  The  Dej.hi  and  London  Bank,  Ld.  ...    583 

-section      SO^—Provi- 


.•ions  mandatory  and   imperative — No   time  fixed  in  the 

order  of  reference — No  award. 

The  provisions  of  section  508  of  the  Code  of  Civil  Pro- 
cedure are  mandatory  and  imperative. 

Where  the  court  appointed  an  arbitrator  but  did  not  fix 
the  time  within  which  the  award  was  to  be  filed,  and 
the  arbitrator  filed  the  award  that  very  day  :  Held^  ^dX 
the  proceedings  were  obnoxious  to  the  mandatory  provision 
of  section  508  and  the  award  was  no  award  in  law.  Raja 
Hot  Narain  v.  Chaudharatn  Bhagwant  Kuar^  L.  R.,  18 
I.  A.,  55,  followed. 

Lachman  Das  V.  Apprakash     ...  ...  »..    144 

-sections    508,     520 


— second     reference — Power     of     court — Remission     of 
av/arcL 

A  reference  was  made  to  arbitration.    The  arbitrator  exa- 
mined the  witnesses  and  made  an  award  after  the  death  of 

101 
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one  of  the  parties  and  without  bringing  upon  the  record  the 
name  of  his  legal  representatives.  The  Munsit  **  set  aside 
the  award  and  sent  back  the  case  to  the  arbitrators  lor 
decision,"  the  legal  representative  of  the  deceased  party 
agreeing  to  the  submission.  Htiti^ihax  the  Munsif  had  no 
power  to  refer  the  case  to  a  second  arbitration  as  after  set- 
ting aside  the  first  award,  the  power  of  the  Munsif  to  refer 
was  exhausted.  Meld  further  that  the  Munsif  could  not 
remit  the  award  imder  section  520  as  no  objection  to  its 
legality  was  apparent  on  the  face  of  it.  Xanak  Chand  v. 
Ram  Narain^  I.  L.  R.,  2  All.,  181  ;  PerumalUi  Saiyanaryana 
V.  Perumalla  Venkata^  I.  L.  R.,  27  Mad.,  112,  referred  to. 

Pach KAURI  Ram  V.  X AND  Rai    ... 


-sectkm  520. 


See  Appeal 


-section  526. 


See  Appeal 

See  Religious  Endowment  .Act,  1863 

secUon    549— Appeal 


— Order  rejecting  application  for  rehearing  of  appeal  dis- 

missed  under  section  ^4g. 

No  appeal  lies  against  an  order  refusing  to  re-admit  an 
appeal  reiected  on  the  ground  of  the  failure  of  the  appellant 
to  furnish  security  for  the  costs  of  the  respondent  under 
section  549  of  the  Code  of  Civil  Procedure.  I^kha  v.  Bhauna^ 
I.  I^  R,  18  All.,  315,  referred  to. 

Feroz  Bfgam  v.  Abdul  Latif 

MCtioos  551,  585. 


See  Section  206 
See  Section  574 


sections  562,  566. 

Where   no   new   issues   have  to  be  framed,  but  only  such 
of  the  issues  as  the  first  court  left  entirely  undecided  are  to 


638 


See  Section  508 

sections  521.  591— 

One  plaintiff  not  joining  the  reference —  Whether  a  ground 
to  set  award  aside— Choi  longed  in  final  decree— Appeal, 

Section  521  of  the  Code  of  Civil  Procedure  does  not 
contemplate  the  setting  aside  of  an  award  on  the  ground 
that  all  the  parties  to  the  suit  were  not  parties  to  the  refer- 
ence to  arbitration.  Where  therefore  one  of  the  defen- 
dants added  under  section  32,  Code  of  Civil  Procedure, 
and  who  subsequently  withdrew  from  the  suit,  did  not 
join  the  reference  which  was  followed  by  an  award,  held^ 
that  the  award  could  not  be  set  aside. 

A  munsif  set  aside  an  award  on  the  ground  that  all  the 
parties  to  the  suit  were  not  parties  to  the  reference  and  tried 
and  decreed  the  suit.  The  defendant  challanged  the  MunsiPs 
order  setting  aside  award  in  an  appeal  against  the  final  decree 
and  raised  other  grounds  as  well,  f/eld,  that  the  ground  could 
be  entertained.  Sheonath  v.  Ram  Din^  I.  1..  K.,  18  All.,  19  ; 
Sher  Singh  v.  Diiuan  Singh^  I.  L.  R.,  22  AIL,  366  ;  George  v. 
Vastan^  T.  L.  R.,  22  Mad.,  202  ;  Achutayya  v.  Thimmayyai  ^ 
16  Mad.  L.  J.,  228,  referred  to. 

Ram  JiwAN  V.  Nawal  SiifGH 
section  522, 


644 
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be  determined,  the  court  of  appeal  is  justified  in  sending  the 
case  back  under  section  562  of  the  Code  of  Civil  Procedure. 
Ma/a  Dm  \,Jamna  Das^  I.  L.  R.,  27  All.,  691,  referred  to. 

Meghan  DuBK  V.  Fran  Singh...  ...  ...      14 

section  562. 

See  Section  588  ...  ...  ...  ...    447 

-sections  551,    574— 


Provisions  of  section  374  not  applicable  to  appeals  dismissed 
under  331, 

The  provisions  of  section  574  of  the  Code  of  Civil  Pro- 
cedure do  not  apply  in  their  entirety  to  the  case  of  an  appeal 
dismissed  under  section  551  of  the  Code.  Rami  \ .  Brojo^ 
1.  L.  R.,  25  Cal.,  97,  not  followed. 

Samtn  Hasan  v.  Piran  ...  ...  ...    300 


-section  583. 


See  section  244  ...  ...  ...  ...    527 

-section     5  8  A — Second 


appeal — Custom — question  of  law — insufficient  or  illegal 
e^ndence. 

Certain  tenants  transferred  the  sites  of  their  houses  in  the' 
village.  The  zamindars  sued  the  transferees  for  possession. 
The  defendants  produced  several  sale-deeds  showing  that 
sites  of  houses  in  the  village  had  been  formerly  transferred. 
There  was  no  evidence  to  show  under  what  circumstances 
those  sales  were  made.  The  wajib-ul-arz  was  silent  upon 
the  point.  The  courts  below  found  that  a  custom  had 
sprung  up  in  the  village  whereby  the  tenants  could  transfer 
the  sites  of  houses  in  the  village. 

Heldy  that  where  a  (question  arises  as  to  the  existence  or 
non-existence  of  a  particular  custom  where  the  lower  appellate 
court  has  acted  upon  illegal  evidence,  or  on  evidence  which 
was  legally  insufficient  to  establish  an  alleged  custom,  the 
question  is  one  of  law.  Raj  Narain  v.  Budh  Sen^  I.  L.  R.,  27 
All.,  338  ;  //asim  AH  \.  Abdul  Rahman,  I.  L.  R.,  28  All.,  698, 
referred  to. 

Per  AiKMAN,  J. — When  a  tenant  occupies  the  house  in 
consequence  of  and  as  appertaining  to  his  agricultural 
tenancy,  the  onus  is  on  him  to  prove  that  he  has  a  right  to 
transfer  the  house-site. 

Rambilas  v.  Lal  Bahadur  ...  ...  F.  B.    456 


-section    588,    d.  18— 


Order  rejecting  an  application  for  substitution — Appeal. 

Held,  that  an  order  rejecting  an  application  made  by 
persons  claiming  to  be  the  legal  representatives  of  a  deceased 
appellant  is  an  order  within  the  meaning  of  section  588, 
clause  18,  of  the  Code  of  Civil  Procedure,  and  it  is  not  neces- 
sary that  the  dispute  referred  to  in  section  367  of  Civil  Proce- 
dure Code  must  be  one  between  rival  claimants  as  legal 
representatives. 

Hanwant  Singh  v.  Kamgopal  Singh         ...  ...    363 

-sections    562,    588, 


591 — Practices-Order    of  remand— Appeal  from,  after 
decree  in  suit. 

An  appeal  lies  from  an  order  of  remand  passed  under 
section  562,  Civil  Procedure  Code,  even   though   before  the 
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filing  of  the  appeal,  the  suit  has  been  decided  in  compliance 
with  the  order  of  remand.  Rameshur  Singh  v.  Sheodin 
Singh,  I.  L.  R.,  I2  All.,  510,  F.  B.;  IcUin^a  Valley  Tea  Com- 
pany V.  Chera  Tea  Company y  I.  L.  R.,  12  Cal.,  45 ;  Babu  Lai 
V.  Ram  Kali,  3  A.  L.J.  R.,  40,  followed.  Salig Ram  v.  Brtj 
Bilaa,  I.  L.  R.,  29  All.,  659,  over-ruled. 


Uman  Kuari  v.  Jarbandhan  Pathak 


F.B.     447 


oul — appeal  from  Ihe  order  of  remand. 
See  Appeal 


-order  of  remand  carried 


order  of  remand  in  a  par li lion  suil- 
memorandum  of  appeal. 

See  Court  Fees  Act,  1870 


-section  688,  cl.  28— 

•Court  Fee  pa)  able  on 


-section  591. 


See  Section  521 


-section  591. 


See  Section  56 


-section  596. 


See  Appeal  to  His  Majesty  in  Council 
section  6 1 7, 


270 


54S 


644 


447 


57 


See  Section  223 


612 


-order  under  xectton'^ioA 


of  the  Code  of  Civil  Procedure,  1882, 
See  Code  of  Civil  Procedure,  1882,  section  244 
section  622, 


See  Code  of  Criminal  Procedure,  1898 

section  622. 

See  Provincial  Small  Cause  Court  Act,  1887,  section  25  ... 


557 


749 


295 


section    623— A*^z  iciv 

— Inaccurate  expression  in  judgment — Mistake  corrected. 

The  judgment  of  the  High  Court  contained  the  following 
sentence:  "This  under  the  Muhammadan  Law  would  be 
what  is  known  as  an  ariat,  and  therefore  invalid.^  An 
application  for  review  was  presented  contending  that  an 
ariat  was  valid  and  the  expressions  in  italics  were  wrong. 

Held,  that  an  ariat  was  valid  under  the  Muhammad-in  Law, 
and  it  was  not  meant  to  decide  otherwise  in  the  judgment. 
The  expressions  "and  therefore  invalid"  uere  incorrect  and 
were  ordered  to  he  expunged. 

Per  Banerji,  J . — Strictly  speaking  this  application  for 
review  of  judgment  is  not  maintainable  under  section  623  of 
the  Code  of  Civil  Procedure,  as  the  applicant  was  not  ag- 
grieved by  the  decree  or  order  passed  in  the  case, 

MUMTAZ-UN-NISSA  V.  TUFAlL  AHMAD 

section  647. 


See  Guardian  and  Wards  Act,  1890 
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Muklttars — meaninir  of— right  to  i^ractise — Lti^al  Practi- 
tioner's Act  {KVllt  of  I  Si  9)1  section  g— powers  of 
Mukhtars, 

Per  curiam — A  Mukhtar  cannot,  as  a  matter  of  right, 
practice  in  criminal  courts.  He  can  only  do  so  if  he  obtains 
the  permission  of  the  court  in  each  case.  The  word  *  Mukh- 
tar* in  clause  fv),  section  4,  of  the  Criminal  Procedure  Code 
also  refers  to  such  Mukhtars  as  have  obtained  a  certificate 
of  qualification  from  the  High  Court. 

Where  the  district  Magistrate  issued  a  notice  that  "Mukh- 
tars can  appear  under  section  4  (v)  only  with  the  court^s 
permission,"  ^^///that  he  did  not  act  without  jurisdiction. 

Per  Banerji,  J. — If  permission,  to  act  in  a  criminal  case 
is  asked  for  by  a  Mukhtar  who  holds  a  certificate  empower- 
ing him  to  practice,  such  permission  should  not  be  refused 
except  for  valid  reasons. 

Per  Richards,  J. — In  considering  whether  or  not  per- 
mission should  be  granted  to  a  Mukhtar  who  has  qualified 
himself  with  a  certificate  provided  by  the  Legal  Practition- 
er's Act,  the  court  ought  to  consider  every  application  on  its 
merits. 

In  the  matter  of  Anant  Kam  ...      40 


sections     123— 

387 — detained  in  custody— failing  to  give  security — 
nature  of  imprisonment — second  sentence — ho%v  to  be 
carried  into  effect. 

The  words  "committed  to  prison"  used  in  section  123  ^i). 
Code  of  Criminal  Procedure,  1898,  are  equivalent  to  a  sen- 
tence of  imprisonment,  and  do  not  merely  mean  committed 
to  custody.  The  words,  "  detained  in  prison"  in  sub-section 
(2)  have  also  a  similar  meaning.  A  person  failing  to  give 
security  for  his  good  behaviour  is  liable  to  imprisonment 
and  the  imprisonment  takes  eftect  from  the  day  on  which 
the  warrant  of  the  Magistrate  directing  detention  in  prison 
has  been  executed. 

7' was  required  to  furnish  security  to  be  of  good  behavi- 
our or  be  rigorously  imprisoned  for  three  years.  The  order 
was  submitted  to  the  Sessions  Judge,  and  7' was  ordered  to 
be  rigorously  imprisoned,  pending  the  order  of  the  Sessions 
Judge.  In  the  meantime  T  was  convicted  for  another 
offence  by  another  Magistrate.  Held^  that  the  former  sen- 
tence should  be  carried  out  first.  F.B. 

King  Emperor  v.  Tula  Khan...  ...  ...    318 


section  \ZZ— 'Ap- 
plication for  jury —  Verdict  binding. 
One  R  was  called  upon  under  section  133  of  the  Criminal 
Procedure  Code  to  show  cause  why  an  obstruction  should 
not  be  removed  from  a  public  way.  His  mukhtar-i-a^n 
appeared  and  nominated  certain  persons  to  be  jurors  who 
were  accepted  by  the  Magistrate.  They  passed  a  verdict 
against  R^  vis.^  that  the  land  obstructed  was  a  public  way. 
Held^  that  the  objection  was  such  as  could  be  left  to  the  jury 
to  decide.  Kailash  Chunder  v.  Ramlal^  I.  L.  R.,  26  Cal., 
869,  referred  to. 

A  person  who  applies  for  a  jury  is  bound  by  the  yerdict 
of  a  jury  and  cannot  raise  a   plea   that  the  obstruction   was 
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caused  in  the  exercise  of  a  bona  fide  claim  of  right.  In  tke 
matter  of  the  petition  of  Lachman^  k,  W.  N.,  1900,  1 80,  re- 
ferred to. 

Ram  Bilas  v.  King  Emperor  ...  ...  ...    48^ 

secttoa  145. 

See  Specific  Relief  Act,  1877,  section  9  ...  ...     297 

section  186. 

See  Section  179  ...  ...  ...  ...    333 


-sectloiu  179  aod 


IM  —  Hundis  issued  from  Hathras^-frauduUntly  cashed 

at  Calcutta— Jurisdiction  of  Aligarh  Courf— Penal  Code 

(Act  XIV  ofi86o)y  section  415. 

G  purchased  certain  huncUs  at  Hathras  and  sent  them  to 
B  at  Calcutta.  B  became  an  insolvent  but  cashed  the  hundis. 
G  filed  a  complaint  against  B  at  Aligarh,  charging  him  with 
cheating  inasmuch  as  he  had  reali^d  the  money  from  the 
drawees  at  Calcutta  after  becoming  insolvent :  Held^  that 
the  court  at  Aligarh  had  no  jurisdiction  to  try  the  case 
which  should  be  tried  at  Calcutta.  The  words  "  and  of  any 
consequence  which  has  ensued"  in  section  179  of  the  Code 
of  Criminal  Procedure,  embrace  only  such  consequences  as 
modify  or  complete  the  act  alleged  to  Ije  an  offence.  A 
Magistrate  when  he  acts  upon  a  complaint  is  confined  to  the 
four  corners  of  the  complaint. 

The  act  or  omission  causing  damage  within  the  meaning 
of  section  415  of  the  Penal  Code  is  the  act  in  the  case  of 
the  person  who  handed  over  the  proceeds  of  these  hundis 
and  damage  or  harm  is  the  damage  or  harm  to  that  person. 
Q^E.  V.  O'Brien^  I.  L.  R.,  19  AH.,  iii,  distinguished. 

Babulal  V,  Ghansham  Das      ...  ...  ...    333 


-section  195— form 


of  the  order. 

An  order  sanctioning  prosecution  did  not  specify  the  court 
or  other  place,  in  which  and  the  occasion  on  which  the 
offence  was  commiited.    Held^  that  the  order  was  defective. 

Serhmal  7/.  Bhatron  Prasad    ...  ...  ...    247 


-jecUons  195,439 


— Power  of  Hij^h  Court— Order  by  Judge  refusing  to 
set  aside  an  order  sanctioning  prosecution — Revision — 
Order  not  specifying  the  place  nnd  occasion  of  offence — de- 
fective. 

When  a  Sessions  Judge  refuses  to  interfere  in  the  order 
of  a  Magistrate  sanctioning  prosecution,  the  High  Court  has 
power  to  call  for  and  examine  the  record  and  pass  siich 
orders  as  a  court  of  appeal  could  have  passed,  under  section 
195  of  the  Code  of  Criminal  Procedure.  Kusal  v.  Badri^  A. 
W.  N.,  1907,  p.  203;  Muthuswami  v.  Veeni^  I.  L.  R.,  30 
Mad.,  382,  referred  to. 
Serhmal  V.  Bhairon  Prasad    ...  ...  ...    247 

section  195. 

See  Section  476  ...  ...  ...  ...     562 

section  195. 

See  Section  439  ...  ...  ...  ...    749 
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section  202— /?/>- 

missal  of  comphiini— further  enquiry  ordered  luithoui  notice 

to  accused — notice  unnecessary. 

The  Magistrate  before  whom  a  complaint  was  laid  after 
issuing  notice  to  the  accused  dismissed  it  under  section  203 
of  the  Code  of  Criminal  Procedure.  The  District  Magis- 
trate, however,  ordered  further  enquiry  but  issued  no  notice 
to  the  accused  to  show  cause.  The  case  was  made  over  to 
another  Magistrate  for  further  enquiry. 

Heldy  that  no  notice  was  necessary,  the  proceedings  hav- 
ing reached  no  further  stage  than  they  did.  Eviperor  v. 
Tabarak  Zaman^  [1907]  A.  W.  N.,  286,  referred  to. 

It  is  impossible  to  lay  down  a  general  rule  that  in  every 
case  the  Magistrate  exercises  a  wrong  discretion  if  he  orders 
further  euquiry  without  notice  being  sent  to  the  accused. 
The  safer  and  more  convenient  course  is  to  send  such  notice. 

Muhammad  Mutaqi  v.  King-Em pkkor      ...  ...      74 

sections  222, 


233,  234,  235, — three  distinct  offenrc^  <if'  triminal  mis- 
appropriation and  two  distinct  ones  of/ori^oy  cannot  be  tried 
together. 

The  accused  was  charged  with  having  committed  three 
separate  acts  of  misappropriation  within  one  year.  He  was 
also  charged  with  having  committed  two  separate  oftences 
of  forgery.  All  these  five  offences  were  tried  together  at  one 
and  the  same  trial.  Held,  that  the  joint  trial  could  not  be 
supported,  as  the  series  of  acts  charged  did  not  form  the 
same  transaction. 

Mata  Prasad  ?/.  King-Empkror  ..  ...    400 

-section  222. 


See  Section  235  ...  ...  ...  ...    400 

-section  233. 


See  Section  235  ...  ...  ...  ....    400 

-section  234. 


See  Section  235...  ...  ...  ...  ...    400 

s  e  c  t  i  o  n  27 1— 


Statement  not  recorded— Procedure, 

Section  27 1  of  the  Code  of  Criminal  Procedure  provides 
that  when  the  court  is  ready  to  commence  a  trial,  it  shall 
read  out  and  explain  the  charge  to  the  accused  and  record 
his  plea  of  guilty  or  not  guilty.  When  the  Sessions  Judge 
does  not  record  any  plea,  he  does  not  comply  with  the  pro- 
visions of  the  section.  When  an  accused  instead  of  pleading 
guilty  makes  a  long  and  rambling  statement  more  or  less 
admitting  his  guilt,  the  Judge  ought  to  record  a  plea  of  not 
guilty  and  proceed  to  try  the  case.  Queen  Empress  v.  Bhadu, 
l.  L.  R.  19,  All.,  119,  referred  to. 

Deoki  v.  Emperor     ...  ...  ...  ...     157 

-sections  271  (2), 


342 — Accused  pleading  guilty— procedure  postponing  con- 
viction to  allow  confession  to  be  considered  against  co- 
accused —  General  examination  of  the  accused. 

When  an  accused  person  pleads  guilty,  the  court  should 
record  the  confession  and  forthwith  convict  him  thereon. 
If  there  are  other  persons  being  tried  with  him  for  the  same 
offence,  the  court  should  not  postpone  his  conviction  merely 
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for  the  purpose  of  allowing  the  statements  he  may  have  made 
to  be  considered  against  the  co-accused.  It  is  against  the 
spirit  of  law  to  postpone  the  conviction  so  that  the  person 
who  has  pleaded  guilty  may  technically  be  said  to  be  tried 
jointly  for  the  same  offence.  Queen  Empress  v.  Faltua^ 
I.  L.  R.,  23  All.,  53,  referred  to. 

The  general  examination  of  the  accused  provided  for  by 
section  342  can  be  made  only  for  the  purpose  of  enabling  the 
accused  to  explain  the  circumstances  appearing  against  him 
in  evidence.  The  court  should  not  ask  a  confessing  accused 
"  who  were  with  you  in  the  dacoity  ?" 

Khrora;  V.  King-Emperor        ...  ...  ...     505 

section    337 — 

Oral  sanction  of  District  Magistrate— pardon — legal — state- 
ntent  on  oath  of  approver — admissible  against  him  when 
pardon  forfeited— joint  trial — irregularity. 

There  is  no  provision  of  law  in  the  Criminal  Procedure 
Code  which  lays  down  that  an  approver  to  whom  pardon 
has  been  tendered  and  who  does  not  fulfil  the  conditions  on 
which  the  pardon  was  tendered  cannot  be  tried  at  the  same 
trial  with  the  other  accused.  Where,  therefore,  an  approver 
whose  pardon  was  forfeited  was  tried  along  with  the  other 
accused,  //^/^  that  the  joint  trial  did  not  vitiate  the  pro- 
ceedings. 

The  provisions  of  section  337  of  the  Code  are  very  salutary 
provisions,  the  neglect  of  which  may  lead  to  difficulties. 
But  where  a  confession  was  made  before  a  Magistrate  who 
with  the  oral  sanction  of  the  District  Magistrate  tendered,  the 
accused  confessing  his  guilt,  a  pardon  which  was  accepted 
but  which  was  subsequently  withdrawn  :  held^  that  the  state- 
ment made  by  such  an  approver  on  oath  could  be  used  in 
evidence  against  him  when  he  was  subsec^uently  tried.  Held^ 
further  that  the  tender  of  pardon  although  irregular  was  legal 
Queen- Empress  v.  Chidda^  I.  L.  R.,  20  All.,  40,  distinguished. 

Sultan  Khan  v.  King-Emperor  ...  ...    691, 

-section  342. 


See  Section.  271  (2)       ...  ...  ...  ...    ^05 

-section  397. 


See  Section  123  ...  ...  ...  ...    318 

-section    439,  195 


— Sanction — Miscellaneous  proceedings — Coae  of  Ctvil  Pro- 
cedure (Act  XJV  of  2882)^  section  622 — hevision — Charge — 
Legal  Practitionef's    Act    (XV 111  of  iSjg)^  section  14. 

A  pleader  purporting  to  acton  behalf  of  a  lady  filed  a  com- 
promise. The  lady  complained  to  the  Subordinate  Judge 
that  she  had  not  authorised  the  pleader  to  compromise  but 
the  application  was  "  shelved."  The  lady  then  complained 
to  the  District  Judge  who  directed  an  enquiiy  by  the  Subor- 
dinate Judge.  The  Subordinate  Judge  then  held  an  enquiry 
and  examined  certain  witnesses  on  behalf  of  the  lady.  He 
disbelieved  the  applicant,  who  was  a  witness,  and  on  the 
application  of  the  pleader,  sanctioned  his  prosecution.  Ihis 
order  was  confirmed  by  the  District  Judge.  Held  that  the 
High  Court  could  not  revise  this  order  under  section  439, 
Criminal  Procedure  Code.  Salig  Ram  v.  Ramjilal^  1.  L.  K., 
28  All.,  554,  (F.  B.)  referred  to.  Held  further  that  no  revision 
lay  on  the  civil  side,  as  the  courts  below  had  not  acted 
without  jurisdiction.     Held  further  that  the  shelving  of  the 
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first  complaint  was  not  a  refusal  to  entertain  the  charge,  and 
this  complaint  followed  by  the  communication  from  the 
District  judge  amounted  to  a  "  charging  of  the  pleader  in 
the  court  of  the  Subordinate  Judge"  within  the  meaning  of 
section  14,  Legal  Practitioners'  Act. 

Mazhar  Hasan  v.  Saked  Hasan  ...  ...    749 

section  439. 

See  Sec.  195  ...  ...  ...  ...     247 

-sections  476, 


195 — Sanction  refused  by  a  Magistrate  0/ first  ctass — Power 
of  District  Magistrate. 

A  District  Magistrate  has  no  jurisdiction  to  entertain  an 
application  for  sanction  to  prosecute  a  complainant,  refused 
by  a  Magistrate  of  the  first  class  who  tried  the  case  and  from 
whose  order  appeals  ordinarily  do  not  lie  to  the  District 
Magistrate.  If  he  entertains  such  an  application,  his  order 
is  ultra  vires,  Held^  further  that  he  has  no  power  to  enter- 
tain such  an  application  under  section  476  of  the  Code  of 
Criminal  Procedure  as  the  offence  was  not  committed  before 
him. 

MiHi  Lal  V.  Lareti  Prasad      ...  ...  ...    562 

-section  49S— Bait 


in  7ion-bailable  offences — Discretion — exercised  by  the  Judge. 

Section  498  of  the  Code  of  Criminal  Procedure  gives  the 
Court  of  Sessions  and  High  Court  very  wide  powers  to 
admit  an  accused  to  bail  even  when  he  is  charged  with  a 
non-bailable  offence.  The  admission  to  bail  is  a  matter 
within  the  discretion  of  the  Sessions  Judge.  In  this  case 
the  Judge  having  exercised  his  discretion  with  proper  care, 
the  High  Court  refused  to  interfere. 

King  Emperor  v.  Badri  Prasad  ...  ...    419 

-section    556— 


Excise  officer  ordering  prosecution — trial  by  him  as  magis- 
trate. 

Section  556  of  the  Code  of  Criminal  Procedure  does  not 
preclude  a  magistrate  from  trying  a  case  under  section  52  of 
the  Excise  Act  in  which  the  prosecution  was  ordered  by 
him  as  an  Excise  officer. 

jANKi  Das  ^.  King-Emperor      ...  ...  ...    357 

Companies  Act  (VI  of  1882) — right  to  inspect  books  and  registers 
of  the  company. 

See  Corporation  ...  ...  ...  ...    463 

Com  ptonklBm-^construction. 

See  Hindu  Law — Impartible  estate  ...  ...    425 

mutation  proceedings— admissability  to  vary  terms  of 

a  registered  instrument. 

See  Evidence  Act,  1872,  section  92  ...  ...     717 

-widow — effect  of  decree — Hindu  Law — rei>ersioners. 


See  Hindu  Law — Reversioners      ...  ...  ...      43 

-by  a  widow  in  suit  followed  by  decree^  effect  of— Re- 


versioners— Hindu  Imw. 

See  Hindu  Law — Reversioners     ...  ...  ...       43 
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Cootract — mitiir— -joint  Hindu  family . 

The  ruling  in  Mohori  Bibi  v.  Dharnio  Das  Ghose^  I.  L.  R^ 
30  Cal.,  539  (P.  C.)  only  declares  that  a  contract  made  by  a 
minor  is  void  and  not  voidable,  and  does  not  apply  to  the 
case  in  which  a  contract  is  entered  into  by  persons  of  full 
age  on  behalf  of  a  minor  belonging  to  a  joint  family. 
Maghan  DuBE  2/.  Pran  Singh    ...  ...  ...       14 


-principal  and  a^ent — ratification. 


Ratification  in  the  proper  sense  of  the  term,  as  used  with 
reference  to  the  law  of  agency,  is  applicable  only  to  acts  done 
on  behalf  of  the  ratifier.  A  woman,  with  a  limited  interest, 
could  not,  \iy  acts  ex  post  facto^  charge  upon  the  estate  which 
she  represents,  obligations  not  originally  binding  upon  it 

Raja  Rai  Bhagwat  Dayal  Sixgh  v.  Debi  Dayal 
Sahu  ...  ...  ...  ...  P.  C.     184 

principal  and  surety — Admission  of  the  principal  debtors. 

In  an  action  against  a  surety,  the  liability  must  be  proved 
against  the  surety  independently  of  any  admissions  by  the 
principal  debtor  which  are  in  law  no  evidence  against  the 
surety.     Ex  parte  Youngs  L.  R.,  17  Ch.  D.,  668,  referred  to, 

Rambhajan  Lal  7^  Sheoprasad  ...  ...     143 


-public  policy — sale-deed  of  property  subject  to  litigation. 


See  Champarty  ...  ...  ...  ...     184 

Contract  Act  IX  of  1872,  section  1 1. 

See  Estoppel  ...  ...  ...  ...     674 

— ^— section  2  5  — Agreement  to  pay  a  barred 

debt — Express  contract — Consideration  valid 

Defendant  executed  a  sarkhat  in  favour  of  plaintiffs'  firm, 
in  respect  of  a  barred  debt  due  by  him  to  the  firm,  stating 
that  no  interest  was  to  be  paid.  Held^  that  in  order  to  maintain 
the  suit,  it  was  necessary  to  show  express  promise  to  pay, 
and  not  only  that  the  intention  to  pay  was  deducible  from 
the  language  of  the  acknowledgment  Heldy  further,  that 
to  hold  that  whenever  there  was  a  clear  acknowledgment  of  a 
debt  whether  time-barred  or  not,  that  was  equivalent  to  a 
promise  to  pay  upon  which  a  suit  might  be  maintained,  would 
be  to  nullify  the  effect  of  section  19  of  the  Limitation  Act 
Held^  further,  that  under  section  25  (3)  of  the  Indian  Contract 
.^ct,  a  promise,  made  in  writing,  and  signed  by  the  person 
to  be  charged  therewith  to  pay  a  barred  debt  was  a  good 
consideration,  but  there  must  be  a  distinct  promise  and  not 
a  mere  acknowledgment.  Mam  Rum  Seth  v.  Selh  Rup 
C/iand^  I.  L.  R.,  33  Cal.,  1047  (1058)  distinguished. 

OoviND  Das  7'.  Sarju  Das        ...  ...  ...    274 

-sections  69,  70 — Fictitious  assignee  of 


judgment-debtor — Right  to  make  payment. 

In  order  to  get  the  benefit  of  section  69  of  the  Contract 
Act,  the  party  making  a  payment  on  behalf  of  another,  before 
he  can  recover  the  amount  so  paid,  must  show  that  he  had 
an  interest  in  making  the  payment.  Ram  Tahal  v.  Biseyioar 
Lai,  L.  R.,  2  I.  A.,  13  ;  Chedda  Lai  v.  Ehagivan  Das^  I.  L,  R., 
1 1  All.,  234,  followed. 

A  fictitious  assignee  of  mortgagee  rights  from  a  judgment- 
debtor  has  not  such  an  interest  m  discharging  a  debt  as  would 
give  him  the  benefit  of  sections  69,  70.  of  the  Contract  Act. 

Janki  Prasap  Singh  v.  Haldko  Prasad  Tiwari       ...    163 
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tAe  company — iMandamus — Indian  Companies  Act, 

The  respondent,  who  was  a  share-holder  in  the  appellant 
Bank,  claimed  an  absolute  and  unqualified  right  to  inspect 
the  register  of  the  share-holders  of  the  Bank  on  the  ground 
of  generally  improving  the  administration  of  the  corporation's 
affairs. 

Held^  that  the  respondent  had  no  special  interest  other 
than,  or  different  from,  that  dF  each  member  of  the  Corpora- 
tion, and  that  he  had  no  definite  right  or  object  of  his  own 
to  aid  or  serve  in  asking  for  inspection  of  the  register,  or 
right  or  object  which  the  register  would  illustrate.  Rex  v. 
TAe  MercAttnt  Tailors  Co.,  2  B  and  Ad.,  1 1 5,  referred  to. 
"The  only  right  the  respondent  can  have,  therefore,  against 
the  Bank  in  reference  to  such  matters,  is  that  which  at  com- 
mon law  belongs  to  every  member  of  a  corporation." 

He/d  also  that  the  suit  was  in  its  nature,  though  not  in 
form,  somewhat  of  the  character  of  an  application  for  a  writ 
of  Mandamus  and  could  not  be  sustamed.  One  of  the 
principles  regulating  the  issue  of  the  writ  is  that  "  the  writ 
will  not  be  allowed  to  issue  unless  the  applicant  shows  clear- 
ly that  he  has  the  specific  legal  right  to  enforce  which  he 
asks  for  the  interference  of  the  court,  that  he  has  claimed  to 
exercise  that  right  and  none  other  and  that  his  claim  has 
been  refused. 

The  Bank  of  Bombay  v,  Suleman  Somji,        ...   P.  C.    463 

d^shnrers^oint  property — building  by  one  without  the  consent 
of  other — no  direct  loss — Injunction. 

See  Joint  Property        ...  ...  ...  ...      93 

Costs — nf  objections  under  section  2yS^  Code  of  Civil  Procedure,  not 
allowed  in  execution  department — rigAt  to  sue. 

See  Right  to  sue  ...  ...  ...  ...     140 

Court-Fees  (Act  VII  of  1870),  section  7,  clause  X^-Mortgage^ 
sale— prior  mortgages — no  rtlief— redemption— fee  payable 
on  tAe  plaint. 

Plaintiffs  brought  a  suit  for  sale  upon  a  mortgage.  It  was 
discovered  that  there  were  two  prior  mortgages  on  the  pro- 
perty in  respect  to  which  no  relief  was  claimed  and  no  court- 
fee  paid.  The  court  below,  however,  decreed  the  suit  and 
held  the  plaintiff  entitled  to  redeem  the  prior  mortgages 
without  directing  the  sale  to  satisfy  those  debts.  Heldihai 
the  court-fee,  paid  on  the  plaint,  was  sufficient  having  regard 
to  the  relief  claimed. 

Indar  Sen  Sin(;h  ?'.  Rikhi  Singh  ...  ...      16 

section    7— clause   MSuit  for 

possession  under  lease — whether  it  is  a  suit  for  specific 
performance. 

A  suit  for  possession  by  the  lessee  of  land  comprised  in  a 
lease  is  not  a  suit  for  specific  performance  of  the  contract  of 
lease,  and  the  court-fee  payable  on  the  plaint  is  the  same  as 
in  a  suit  for  possession.  But  the  memorandum  of  appeal 
must  be  stamped  according  to  the  value  of  the  relief  asked 
for,  which  may  be  the  lease  money. 

Ghulam  Sabir  v.  Narain  Prasad  ...  .••    535 
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sectiofi  7 — clause  IX — applie.s  to 

appeals  in  tfio?  tj^age  suits — Court-fee  pay nble  on  subject- 

matter  in  dispute  in  appeal, 

Held^  that  the  court-fee  in  an  appeal  arising  out  of  a  suit 
for  foreclosure  is  payable  on  the  subject-matter  in  dispute  in 
appeal  and  not  on  the  principal  money  secured  by  the  mort- 
gage. Nepal  Rat  v.  Debi  Prasad,  I.  L.  R.,  27  All.,  447,  and 
Reference  under  Court  Fees  Act^  I.  L.  K.,  29  Mad.,  367, 
followed. 

In  THE  MATTKR  OF  THF.  PETITION  OF  MaHADEO  PRASAD     531 

-schedule  II,  clause  W— Appeal  in 


a  suit  for  partition — Remand  to  carry  out  the  partition 

— Appeal  from  order  of  remand — Couttfee  payable  on 

memorandum  of  appeal. 

In  a  suit  for  partition  the  plaintiffs  claimed  a  half  share 
of  the  property.  The  Munsif  found  that  they  were 
entitled  to  a  half  as  claimed.  On  appeal  the  District 
Judge  found  that  they  were  entitled  to  a  quarter,  and  re- 
manded the  suit  for  carrying  out  the  partition.  The  plain- 
tiffs appealed  and  challenged  the  decree  on  the  merits  but 
paid  a  court-fee  of  Rs.  2.  /teld,  that  the  plaintiffs  should 
have  appealed  from  the  decision  as  from  a  decree  and  the 
memorandum  of  appeal  must  be  stamped  as  such.  Kedar 
Nalh  V.  Lalji,  [1889J  A.  W.  N.,  198,  followed. 

Umrao  Ali  Khan  v.  Abdul  Subhan  Khan  ...    545 

-schedule  II,  art.    17,  clause  I— 


Code  of  Civil  Procedure  {Act  XIV  of  1S82),  section  283 
—  Valuation  of  suit. 

Where  a  party  prefers  a  claim  to  any  property  in  execu- 
tion of  a  decree  but  fails  to  establish  it  and  brings  a  suit  to 
establish  the  right,  the  suit  is  of  the  nature  described  in  sec- 
tion 283  of  the  Code  of  Civil  Procedure.  The  plaint  is 
governed  by  the  first  head  of  Article  17,  of  schedule  II,  of 
the  Court  Fees  Act,  and  is  chargeable  with  only  a  ten-rupee 
stamp. 

The  value  of  the  action  must  mean  the  value  put  by  the 
plaintiff,  and  the  sum  in  the  execution  of  the  decree  is  not  the 
criterion.  There  is  in  the  statute  no  general  or  over-riding 
reference  to  value.  The  terms  of  sub-section  i  of  article  17 
contains  no  reference  to  value.  In  short,  the  statute,  for 
good  reasons  or  bad,  has  dealt  with  certain  actions  irrespec- 
tive of  vulue  ;  and  the  present  action  is  one  of  them. 
I^hondo  Sakharam  Kulkarni  v.  Govind  Babaji  Kulkarniy 
I.  I..  R.,  9  Bom.,  20,  approved. 

BiBi  Phul  Kunwar  7'.  Ghanshyam  Misr,  p.  C.     10 

Custom — A  doption— fains. 

See  Hindu  Law — adoption  ...  ...  ...    200 

in /ten  lance — exclusion  of  daughters — Bhale  Sultan  Cbhat- 

tris. 

See  Hindu  Law  ...  ...  ...  ...        i 

^— abrogation— pre-emption-^perfect  partition. 

See  Pre-emption  ...  ...  ...  ...79^539 

second  appeal — question  of  law. 

See  Code  of  Civil  Procedure,  1882,  section  584  ...  ...    45^ 

PS — exclusion    J 

Chhattris. 

See  Hindu  Law 


Daughters — exclusion    from    inheritance — custom — Bhale    Sultan 
Chhattris. 
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D«bt — mortgagee  not  advancing  the  entire  amount — Balance  whether 
debt. 

See  Code  of  Civil  Procedure,  section  266        ...  ...    491 

Declaratory  suHt—Limitation. 

See  Limitation  Act,  1877,  schedule  II,  article  120  ...    637 

Decree— J2///  to  set  aside— -No  fraud— Right  to  sue. 

H  instituted  a  suit  for  redemption  which  was  decreed.  The 
decree  was  affirmed  on  appeal  by  the  High  Court  On 
appeal  to  the  Privy  Council,  the  decree  of  the  High  Court 
was  reversed,  the  Privy  Council  directing  that  an  account 
should  be  taken  of  the  defendants'  receipts  and  payments 
under  the  mortgage  deed  and  the  ultimate  balance  due  should 
be  certified.  H  had  died  before  the  High  Court  gave  its 
decision,  and  his  three  minor  sons  were  substituted  on  the 
record,  and  their  mother  appointed  as  their  next  friend.  She 
had  also  been  appointed  by  the  District  Judge  as  their 
guardian  under  the  Guardian  and  Wards  Act.  After  the 
decision  of  their  Lordships  of  the  Privy  Council,  the  High 
Court  transmitted  their  order  to  the  court  below  under  sec- 
tion 610  of  the  Code  of  Civil  Procedure  with  directions  to 
carry  it  into  execution.  A  pleader  appeared  for  the  minors 
in  these  proceedings  but  on  the  9th  of  May,  1905,  after  the 
accounts  had  been  rendered  by  both  the  parties,  and  it  only 
remained  to  examine  and  consider  these  accounts,  the  pleader 
informed  the  court  that  he  had  no  instructions  and  could  not 
proceed  further.  The  court,  however,  after  considering  the 
accounts  passed  a  decree  on  the  i6th  of  May  1905.  Mean- 
while the  mother  of  the  minors  had  made  an  application  to 
the  District  Judge  stating  that  one  of  the  minors  had  attained 
majority  and  praying  that  he  might  be  appointed  in  her  place 
guardian  of  the  other  two  minors.  This  application  was 
granted  on  the  3rd  of  February  1904.  The  Subordinate 
Judge  was  not  informed  of  this,  nor  was  any  application  made 
on  behalf  of  the  two  minors  for  substitution  of  their  major 
brother  as  their  next  friend  in  place  of  their  mother,  who 
accordingly  continued  to  be  their  next  friend  in  the  case 
pending  before  the  Subordinate  Judge.  Then  the  major  son 
of  //  applied  on  his  own  behalf  and  on  behalf  of  his  minor 
brothers  for  a  re-instatement  of  the  case  and  a  re-hearing 
after  investigation  of  the  accounts,  alleging  that  they  were 
not  represented  when  the  accounts  were  examined  by  the 
Subordinate  Judge.  This  application  was  refused  and  no 
appeal  was  made  against  the  order  refusing  it.  Then  the 
present  suit  was  commenced,  the  sole  prayer  for  specific 
relief  being  that  the  decree  of  the  i6th  of  May  1905  may  be 
set  aside. 

Held  that  the  suit  did  not  lie  inasmuch  as  the  only 
relief  claimed  was  that  the  decree  passed  by  the  court  may 
be  set  aside.  Even  if  fraud  on  the  part  of  the  defendant  had 
been  alleged,  the  court  would  not  have  any  jurisdiction  to  set 
aside  the  decree.  If  other  relief  had  been  prayed  for,  and 
there  were  proof  of  fraud  in  obtaining  the  decree,  it  mijjht 
be  open  to  the  court  to  treat  the  decree  as  a  nullity  and  to 
give  suitable  relief.  But  fraud  not  having  been  alleged  or 
proved  and  no  specific  relief  having  been  asked  for  except 
the  setting  aside  of  the  decree,  the  suit  could  not  be  decreed. 
Umrao  Singh  v.  Hardeo  and  another^  I.  L.  R.,  29  All.,  418, 
referred  to. 

Banarsi  Pershad  V.  Ram  Narain  ...  ...      35 


Digitized  by  VjOOQIC 


_^J 


786  INDEX.  [A.  L.J.R. 

Page. 
Decree.— (rtf/iA/.) 
order  of  remand  in  a  suit  Jor  partition  after  determining 

the  share — appeal— court-fee  payable  in  appeal. 

See  Court  Fees  Act,  1870  ...  ...  .-.545 

Decree  ex  ptitttsetting  aside  of— Small  Cause  Court. 

See  Provincial  Small  Cause  Court,  1887,  section  25  ...    295 


23 


598 


Deed  —construeiion. 

See  Trust     ... 
Dower — debt — Succession  Certificate  Act,  i88g,  section  2. 

See  Succession  Certificate  Act,  1889,  section  2 

Ejectment — landlord  and  tenant — right  of  the  tenant  in  the  abadi 
-^partition  between  co-owners — liability  to  pay  rent. 

See  Landlord  and  tenant  ...  ...  ...    237 

Eadowraent. 

See  Trust    ..  ...  ...  ...  ...      23 

Escheat— /<?  the  Crown — mortgage  by  fixed  rate  tenant— fixed  rate 

tenant  dying  childless— redemption  by  samindar. 

See  Transfer  of  Properly  Act,  1882,  section  91  .-.579 

Estoppel — m'nor — false    and  fraudulent    misrepresentation    by  a 

minor — Principle  of  liability — test  applicable  to  such  eases. 

Conttact  Act  (IX  of  1872)  section  11 — Contract  by  a  minor 
-Indian  E^'ideme  Acty  section  11^. 

Per  Banepji,  J.  When  a  plaintiff  made  false  and  fraudu- 
lent representations  as  to  his  age  with  a  view  to  induce  the 
defendant  at  first  to  lend  him  and  afterwards  to  purchase  his 
property,  held  that  in  a  suit  to  recover  the  property  upon  the 
ground  that  the  contract  was  by  reason  of  his  minority  void, 
the  plaintiff  was  liable  in  equity  to  make  restitution  of  the 
benefit  he  had  obtained.  Mohori  Bibee  v.  Dharmo  Das 
Ghose,  I.  L.  R.,  30  Cal,  539,  distinguished.  In  a  case  like 
this  the  liability  attaches  to  a  minor  not  on  the  ground  of 
estoppel  but  on  the  ground  that  an  infant  shall  not  take 
advantage  of  his  own  fraud.  Stikeman  v.  Dfncsony  16  L.  J. 
Ch.,  205,  followed. 

Per  Richards,  J.  Even  assuming  thai  an  infant  is  liable 
for  fraudulent  misrepresentation  in  an  action  for  deceit,  and 
that  the  fraud  of  an  infant  may  be  set  up  as  a  defence  when 
the  infant  seeks  to  set  aside  a  transaction  induced  by  his 
fraud,  a  fair  test  in  a  case  when  the  infant  sues  to  recover 
property  sold  by  him,  for  awarding  restitution  of  the  money 
to  the  vendee,  is  to  consider  whether  the  defendant  vendee 
on  the  evidence  could  succeed  if  he  were  suing  as  plaintiff 
in  a  suit  for  damages  for  fraudulent  misrepresentation.  The 
vendees  in  the  present  case  not  having  proved  that  they  were 
induced  to  enter  into  the  contract  of  sale  by  the  fraudulent 
misrepresentation  of  the  minor  plaintiff  were  not  entitled  to 
restitution  of  money.  Mohon  Bibi  v.  Dharmo  Das  Ghoscy 
I.  L.  K.,  30  Cal.,  539  ;  Thurston  v.  Nottingham  Building 
.Society,  [1902]  Chan,  i,  and  [1903 J  A.  C,  6,  referred  ta 

Obiter:  /^^r  Banerji,  J.  "I  do  not  deem  it  necessary  to 
express  any  opinion  on  the  point,  although  it  seems  to  me  to 
be  difficult  to  hold  that  in  no  case  would  the  doctrine  of 
estoppel  be  applicable  to  infants." 

Per  Richards,  J. — "  In  my  opinion  the  ordinar>'  law  as  to 
estoppel  does  not  apply  to  infants." 

Jagarnath  Singh  7'.  Lalta  Prasad         ...  ...    674 
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Estoppel. — [coniii,) 

Representation  by  a  widow  that  she  was  competent  to 

adopt-- Evidence  Act  (I  of  18/2),  section  iij — Adopted 
son  borfo^ving  money  and  inc up  ring  other  expenses  on  faith 
of  representation — Subsequent  denial  of  authority  to  adopt. 
Where  a  widow  represented   that   she  had  authority  to 
adopt  and  the  ceremony   of  adoption  was  carried  out  on  the 
faith  of  this  representation,  the  marriage  of  the  adopted  son 
was  celebrated  by  the  adoptive  mother  ;  the  adoption  was 
challenged  by  a  reversioner  and  the  adopted  son  in  order  to 
defend  his  right  incurred  heavy  liabilities  \held\\\?i\.  the  adop- 
tive mother  was   estopped  from  maintaining  a  suit  for  a 
declaration  that  she  had  no  authority  to  adopt.     Kannamal 
V.    Virasami',    I.    L.    R.,    15    Mad.,   486;    Kangi  Vinyak  v. 
Lakshmi  Bai^  I.   L.   R.,   11   Bom.,  381  ;  Sant  Appayya  v. 
Ramgoppaya,  I.  L.  R.,  Mad.,  397  ;   Thakoor  Oomiao  Singh 
V.  Thakooranee  Mehtab  Kunwar,  [1868]  N.-W.  P.,  H.  C.  R., 
103;  Durga  V.   Khushali,  [1882]   \.  W.    N.,  97;  Sukhbasi 
Lai  V.  Guman  Singh ^   I     L.  R.,  2  All.,  366  ;  Sarat  Chandar 
V.  Gopal  Chandar^  I .  L.  R.,  20  Cal.,  296  at  31 1  ;  referred  to. 
Dharam  Kunwar  v.  Balwant  Singh      ...  ...    568 

Fictitious  mortgage— fraud  by  the  mortgagor — rif(ht  of  the 

mortgagee. 

See  Transfer  of  Property  Act,  1882,  section  35  ...    305 

-Pre-emption  purchaser  not  entitled  to  say  that  there  was 


no  sale. 

See  Pre-emption  ...  ...  ...  ...     182 

Evidence  Act  (1  of  1872),  sectioii  32  (5)— Ante  litem  motani— 
Pedigree— Admission  in  court— Estoppel. 

Where  the  plaintiffs  had  adduced  oral  evidence  in  support 
of  certain  pedigrees  filed  by  them  in  the  first  court,  and  got 
a  decree  from  that  court  on  the  basis  of  their  evidence,  but 
at  the  hearing  of  a  first  appeal  against  that  decree  were  said 
to  have  made  "  practically  no  attempt  to  support  the  finding 
of  the  Subordinate  Judge,"  held  \i\  view  of  all  the  circum- 
stances that  the  plaintiffs  were  not  estopped  from  endeavour- 
ing to  sustain  that  finding  upon  further  appeal  to  the  Privy 
Council. 

Where  pedigrees  are  not  ancient  family  records  handed 
down  from  generation  to  generation  and  added  to  as  a  mem- 
ber of  the  family  dies  or  is  born,  but  are  documents  drawn 
up  on  a  particular  occasion  for  a  specific  purpose  by  mem- 
bers of  the  family,  they  must  be  treated  as  mere  declarations 
made  by  the  persons  who  respectively  drew  them  up  or 
adopted  them. 

In  order  to  make  a  declaration,  made  or  adopted  by  a 
deceased  member  of  a  family  touching  the  family  reputation 
or  tradition  on  the  subject  of  its  descent,  inadmissible  on  the 
ground  of  having  been  made  post  litem  motam^  the  same 
thing  must  be  in  controversy  before  and  after  the  statement 
is  made.  Freeman  v.  Phillips.,  4  M.  &  S.,  486  ;  Shrcivsbury 
Peerage,  7  H.  L.  C.  I  ;  Duke  of  Devonshire  v.  Neilf,  2 
Ir.  L."  R.,  132,  referred  to. 

Kalka  Prasad  v,  Mathura  Prasad  P.  C.    ...    701 

-sectkMl  91 — Promissory  note,  loss  of 


—proof  of  contents. 

Where  a  plaintiff  bases  his  cause  of  action  on  a  promis- 
sory note,  which  he  alleges  had  been  lost,  he  cannot  prove 
the  contents,  unless  he  succeeds  in  proving  the  loss  of  the 
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Evldeiice  Act  (I  of  1  %12)—amf(i.) 

document,  apart  from  the  note  in  which  the  contract  was 
recorded.  Banaf  si  Prasdd  w  Fasl  Ahnnd^  I.  L.  R.,  28  All , 
298,  distinguished. 

SiRAJ  HUSAIN  V.  BULAKIRAM       ...  ...  ...       162 


— section  92 — Registration  Act  (III  of 

iSjj)y  section  //,  cl.  (b) — Variation  of  terms  of  registered 
deed — Compromise  in  mutation  proceedings —  Varying  the 
terms  of  registered  deed— admissibility  of 

A  mortgage  was  executed  by  one  mortgagor  on  condition 
that  the  property  could  not  be  redeemed  within  25  years.  In 
the  revenue  court  a  co-owner  of  the  mortgagor  objected  to 
mutation  of  names.  The  matter  was  compromised,  the  con- 
dition being  that  the  objector  withdrew  his  objections  and 
the  mortgagees'  names  were  entered  in  the  revenue  registers 
and  it  was  provided  that  the  mortgage  could  be  redeemed 
in  Jeth  of  any  year.  In  a  suit  for  redemption  brought 
within  25  years,  held^  that  the  compromise  could  not  be 
admitted  in  evidence  inasmuch  as  it  purported  to  modify  the 
terms  of  the  registered  mortgage,  and  that  the  terms  of  a 
registered  deed  of  mortgage  could  not  be  varied  except  by 
a  registered  instrument. 


Sadaruddin  Ahmad  v.  Chhajju 
section  92. 


\\  B. 


See  Registration  Act,  1877 


-section  115. 


See  Estoppel 


-section  115. 


See  Estoppel 


717 


717 


..     568 
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Excise  Act  (XII  of  1896),  sections  44  (2),   48,  51— Sub- Inspec- 
tor— Excise  Officer 

When  the  police  arrested  a  man  with  i8  tolas  oi  charas 
and  through  their  official  superior  brought  the  accused 
before  a  Magistrate,  held\  that  there  was  sufficient  compli- 
ance with  the  provisions  of  sections  44  and  57  of  the  Excise 
Act,  and  the  accused  could  be  tried  by  such  a  Magistrate. 
Queen-Empress  v.  Makunda^  I.  L.  R.,  20  All.,  70,  followed. 

King-Emperor  7/.  Lachmi  Naravan  ...  ...    444 


-section  48. 


See  Sec.  44  (2) 


-section  57. 


See  44  (2)  ... 


..     444 
..    444 


-section  52. 


See  Code  of  Criminal  Procedure  {igo8)  Sec.  556 
Execution  of  decree — Ambiguity— Reference  to  pleadings. 

A  suit  was  brought  for  possession  of  a  courtyard,  demoli- 
tion of  chabutta  and  removal  of  certain  pamalas.  The  court 
of  first  instance  decreed  it  in  respect  of  the  first  two  and 
dismissed  the  relief  ?y>o\xt  parnalas.  The  defendant  appealed 
and  the  plaintiff  filed  objections.  The  appellate  court  "  dis- 
misssd  the  appeal  and  allowed  the  objections  "  but  did  not 
specify  the  nature  of  the  relief  which  was  accorded  to  the 
plaintifif. 


357 
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Execution  of  decree— (^^;i/^.) 

Held  th2ii  there  was  not  such  an  ambiguity  in  the  decree 
as  would  prevent  the  court  in  execution  from  giving  effect 
to  it.  Kalp  Kuar  v.  Bisheshar^  A.  W.  N.,  1890,  p.  75  ; 
Jawahir  Mai  \.  Kistur  Chand^  I.L.K.,  13  All.,  343  ;  Lachtni 
Narainy.  Jivala  Nath,  I.  L.  R.,  18  AIL,  344;  Hursarun 
Singh  V.  Purs/tun  Singh,  [1870]  2  N.-W.  P.,  p.  415  ; 
referred  to. 

NiSAR  HusAiN  V.  Allah  Bakhsh 

Full  Bench  reference— ^^^/r^  not  constituted— Powers  and  duties 
of  Division  Bench. 

See  Code  of  Civil  Procedure,  1882,  Sec.  244   ... 

Qambllns:  Act  (III  of  \^tT)-'Search  warrant  issued  to  Police 
Officer  by  Magistrate — Such  Police  Office*  endorsing  it  for 
execution  to  another  Police  Officer — Legality  of  execution  of 
search  by  the  Police  Officer, 

Search  warrants  issued  under  Act  No.  Ill  of  1867  (Gamb- 
ling Act)  are  governed  by  those  provisions  of  the  Code  of 
Criminal  Procedure  which  provide  for  the  issue  of  the 
warrants  in  general.  Consequently,  a  search  warrant  may 
be  endorsed  by  a  Police  Officer  to  whom  it  was  originally 
directed  to  another  who  is  not  of  a  rank  below  that  autho- 
rized under  the  Act  to  enter  and  search. 

Kashi  Nath  v.  King-Emperor... 
Qharghanna  cess. 

See  Land  Revenue  Act,  1901,  Sec.  56 

Gift 

See  Hindu  Law — widow 

Muhammadan  Law. 

See  Muhammadan  Law 
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361 
67 


...     169 


See  Muhammadan  Law — gift 

Graft— doctrine  of.— 

See  Hindu  Law — Alienation — widow 

Grant  of  superior  proprietary  rights  to  the  Hindu  widow  of  an 
inferior  proprietor— nature  of  estate  taken  by  widow  in  such 
grant. 

See  Hindu  Law — Alienation — widow 

Guardian  and  Wards  Act  (VIII  of  1890)— y?/W/  claimants  for 
guardianship— Arbitration— Po7ver  to  refer  dispute  to  arbi- 
tration— Code  of  Civil  Procedure  {Act  XIV  of  1882),  sec- 
tion 647. 

Per  curiam — Rival  claimants,  to  be  appointed  as  guardian 
of  a  minor,  are  not  in  the  position  of  ordinary  litigants  and 
cannot  refer  the  matter  in  dispute  to  arbitration.  The  guid- 
ing principle,  in  appointing  guardian,  is  the  consideration 
what  is  best  for  the  welfare  of  a  minor. 

Per  Karamat  Husain,  J. — Section  647  of  the  Code  of 
Civil  Procedure  deals  with  procedure  and  procedure  alone 
and  does  not  touch  the  substantive  law  of  arbitration.  The 
consent  of  parties,  in  a  proceeding  for  appointment  of 
guardian,  does  not  give  the  Judge  any  power  to  refer  the 
matter  to  arbitration. 

Mahadko  Prasad  v.  Bindk.shari  Prasad... 
103 
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[A. 

L.  J.  R. 
Page. 

SeeSec.  55... 
^sectlonai 

...    260 

SeeSec.  55...  ...  ...  •..  ...     260 


-sections    55,  29,  31 


— Interest^  rate  of ^ Bond  by  guardian  with  pet  mission  of 
the  fudge— Duty  of  fudge  while  giving  permission. 

Heldy  that  while  giving  permission  to  a  guardian  to  borrow 
money  for  the  purposes  of  the  minor,  the  Judge  is  bound  to 
specify  the  rate  of  interest,  and  the  amount  to  be  borrowed. 
These  should  not  be  left  to  the  discretion  of  the  guardian. 

.\  creditor  is  not  bound  to  see  to  the  application  of  the 
money  borrowed  with  the  permission  of  the  Judge.  It  is 
only  necessary  for  him  to  prove  that  he  lent  the  money  re- 
lying on  the  Judge's  permission. 

Thakur  Prasad  v,  Gourifat  Rai  ...  ...    260 

Hindu  Law — adoption— -fains— custom  of  adoption  of  a  married  man 
of  2 J  years — Onus  of  proving  imuitiditY — Senior  widow 
can  adopt— funior  wido^^ds  consent  not  necessary—  Gi^nng 
away  a  son  by  mother  without  permission  of  husband. 

Where  a  Jain  widow  adopted  a  married  man  of  23  years 
of  age,  and  such  adoption  was  challenged  by  the  plaintiflfand 
supported  by  the  defendant  who  relied  on  a  custom  among 
the  Jains  permitting  such  adoption,  held  on  the  evidence  that 
the  custom  had  been  established  and  that  a  married  man 
may  validly  be  adopted  among  the  Jains.  M anchor  Lai  w 
Batiarsi  Das^  I.  L.  K.,  29  AIL,  495,  followed.  In  Jain  cases, 
it  rests  on  the  party  alleging  a  custom  or  practice  at  variance 
with  that  of  orthodox  Hindus  to  prove  his  allegation. 

Where  the  plaintiff,  who  claimed  to  be  the  reversioner  of  a 
Jain,  brought  a  suit  during  the  widow's  life-time,  asking  the 
court  to  declare  that  she  had  not  adopted  the  defendant- 
respondent  and  that  if  she  had  adopted  him,  his  adoption 
was  invalid,  held  that  the  onus  lay  on  the  plaintiff  to  prove 
the  invalidity.  Biojo  Kishoree  Dassee  v.  Sreenath  Bose^  9 
W.  R.,  463  ;  Sardar  Singh  v.  Ram  Kunwar^  A.  W.  N.,  1902, 
p  62,  followed.  Tarinee  Churn  Chowdhryw.  Sharoda  Soon- 
duree  Dossce^  11  W.  R,  468;  Chowdry  Pudum  Singh  v 
Koer  Oddey  Singh.,  12  W.  R.,  1  P.  C.  ;  Gooroo  Prosunno 
Singh  v.  Nil  Madhub  Singh,  21  W^  R.,  84,  and  Hur  Dyal 
Nag  V.  Roy  Krishto  Bhoomicky  24  W^  R.,  107,  distinguished. 
The  principle  upon  which  the  onus  is  fixed  resembles  that 
according  to  which  a  plaintiff  who  sues  to  set  aside  deeds, 
is  bound  not  merely  to  prove  his  heirship  but  must  give 
some  evidence  to  impeach  the  deeds,  before  he  can  throw 
the  onus  of  showing  a  better  title  on  the  defendant.  Tacoor- 
deen  Te^tvarry  v.  Nawab  Syed  AH  Hossein  Khan,  L.  R.,  i 
I.  A.  192  :     s.  c.  21.  W.  R.,  340. 

A  senior  Jain  widow  can  adopt  a  boy  without  the  consent 
of  her  co-widow. 

A  widow  may  give  her  son  in  adoption  without  any  per- 
mission derived  from  her  deceased  husband.  Sri  Balusu 
Gurulingaswami  v.  Sri  Balusu  Rama  Lakshmamma,  I.  L. 
R.,  22  Mad.,  398,  P.  C.  ;  Radha  Mohun  v.  Hardai  Bibi,  I.  L. 
R.,  21  All.,  460;  Raja  Upendra  Lai  Roy  v.  Srimati  Ram 
Prasanna  Mayi,  i  B.  L.  R.,  221,  referred  to. 

Jamiju  Pkkshal)  v.  Rupchand...  ...  ...    200 
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■ Adoption — widow — authority  to  adopt — representation 

by  widow  that  she  was  competent  to  adopt — adopted  son 
borrowing  money  and  inatrring  other  expenses  on  faith  of 
representation.    Subsequent  denial  of  authority  to  adopt. 

See  Estoppel  ...  ...  ...  ...     568 

Alienation     by   father — Mortgage — Redemption—suit 

against  Hindu  father — son  not  party — right  of  the  son  to 
redeem. 

See  Mortgage — redemption  ...  ...  ...     267 

■  Alienation — mortgage  by  uncle— for  personal  benefit. 


Appellant  held  a  decree  against  his  uncle  Gendan  and  got 
him  arrested  in  execution.  Gendan  Lai  in  order  to  pay  him 
executed  a  mortgage  bond  hypothecating  a  joint  family 
property  to  the  respondent.  The  joint  family  consisted  of 
himself  and  appellant.  The  creditor  sued  appellant  who 
pleaded  that  his  uncle  could  not  hypothecate  joint  family 
property  to  pay  up  a  decree  which  he  (appellant)  held  against 
him. 

//<?/^(Stanlkv,  C.  J.  and  Banfrjt,  J.),  that  appellant's 
plea  must  prevail. 

Distinction  between  powers  of  a  manager  who  is  a  father 
and  a  manager  who  is  not  a  father,  pointed  out. 

Ram  Ratan  v,  Lachman  Das...  ...  ...    417 

^Alienation — widvw — Onus  probandi — legal  necessity. 


One  who  claims  title  under  a  conveyance  from  a  woman 
with  the  usual  limited  interest,  and  who  seeks  to  enforce  the 
title  against  reversioners,  is  always  subject  to  the  burden  of 
proving  not  only  the  genuineness  of  the  transaction  but  the 
full  comprehension  by  the  limited  owner  of  the  nature  of  the 
alienation  she  was  making,  and  also  that  the  alienation  was 
justified  by  necessity.  This  burden  lies  the  more  heavily  on 
one  who  comes  into  court  with  the  case  that  he  did  not  take 
from  a  limited  owner,  but  from  one  whose  title  he  alleges  to 
have  been  adverse  to  that  owner. 

Raja   Rat    Bhaowat   Dayal   Stnoh   ?'.   Debt  Daval 
Sahan  ...  ...  ...  P.  C.  ...     184 


widow — alienatian      by — necessity — m'ersioner^  ^i^ht 

to  set  aside  sale. 

When  a  Hindu  widow  sells  property  for  a  consideration 
the  whole  of  which  was  advanced  by  the  vendee  for  legal 
necessity,  a  reversioner  cannot  get  the  sale  set  aside  even  on 
payment  of  the  entire  sale  price.  Govind  Singh  v.  Baldeo 
Singhy  L  L.  R.,  25  All.,  330  ;  Ramdei  v.  Abu  fifar,  L  L.  R., 
27  All.,  494,  distinguished. 

Raghubar  Dayal  v.  Akhtar  Khax  ...  ...    366 

-M itakshara — alienation — wido^iu — consent  of  rei'ersioners 


— legal  necessity. 

A  Hindu  widow,  governed  by  the  law  of  M itakshara,  can 
alienate  her  husband's  property  without  legal  necessity  on 
obtaining  the  consent  of  the  whole  body  of  persons  consti- 
tuting the  next  reversion  and  it  is  not  necessar>'  for  her  to 
obtain  the  consent  of  all  his  kindred  who  can  reasonably  be 
regarded  as  having  an  interest  in  questioning  the  transaction. 
Ramphal Rai\.  TulaKuari,  L  L.  R.,  6  All.,  1 16,  not  approv- 
ed. Radha  Shyam  v.  /oy  Ram,  L  L.  R.,  17  Cal.,  896,  ap- 
proved.    Nobo  Kishore  v.  Hari  Nath,  L  L.  R.,  10  Cal,  1 102 ; 
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Naruda  Mathu  v.  Srinivasn^  I.  L.  R.,  21  Mad.,  128;  Vinayak 
V.  Govind^  I.  L.  R.,  25  Bom.,  129,  referred  to. 

Bajrangi  Singh  and  others  v.  Manokarnika  Buksh 
Singh  ...  ...  ...  ...  P.  C.        i 

-alienation—  widow — husband  being  inferier  proprietor — 


death  of  the  husband— -subsequent— grant  by  Go7'ernment  to 
Hindu  widow  of  superior  proprietary  right — Nature  of 
estate  taken  by  widow  in  such  grant — Graft — Trust. 

y's  husband  and  some  other  persons  were  inferior  proprie- 
tors (Mukaddams)  of  a  village.  After  death  of  fs  husband, 
Government  conferred  the  zamindari  rights  upon  /  and 
these  other  persons.  Held^  that  the  inferior  proprietors 
acquired  these  samindari  rights  by  virtue  of  and  not  indepen- 
dently of  their  pre-existing  estate,  the  inferior  estate  thus 
becoming  merged  as  it  were  in  the  superior  interest.  / 
therefore  could  not  deal  with  the  estate  as  her  absolute 
property. 

Per  Stanley,  C.  J.  Even  if  the  act  of  Government 
amounted  to  a  grant  of  the  zamindari  rights  to  /,  the  doc- 
trine of  graft  would  be  applicable  and  she  became  a  con- 
structive trustee  of  the  rights  so  acquired  for  the  parties 
entitled  to  the  whole  interest.  Keech  v.  Sandford^  2  Wh. 
and  T.  Eq.  C,  693,  referred  to. 

Kashi  Prasad  t/.  Indar  Kunwar  ...  ...    590 


Debts — Son's  liability  for  father's  debts — Burden    of 

proof— immorality — antecedent  debts. 

In  a  suit  by  a  creditor  against  the  sons  of  a  Hindu  debtor, 
the  burden  of  proving  that  the  debt  was  tainted  with  immo- 
rality lies  on  the  son.  It  is  not  for  the  creditor  to  prove  that 
the  debt  was  contracted  for  payment  of  antecedent  debts  or 
that  the  family  stood  in  need  of  money,  and  that  the  debt 
was  taken  for  such  necessity.  Maharaj  Singh  v.  Balwant 
Singh,  I.  L.  R.,  28  All..  508,  not  followed.  Debt  Dat  wjado 
Rai,  I.  L.  R.,  24  All.,  459,  followed.  General  evidence  of  the 
profligacy  of  the  father  is  not  sufficient  to  exonerate  the  sons 
of  the  debtors  from  their  pious  duty  to  pay  their  father's 
debts. 

Babu  Singh  v.  Behari  Lal     ...  ...  .175 

-debts — satisfied  by  a  wife  in  her  husbands  life-time- 


Voluntary payment — Transfer  of  husbands  property  after 
his  death.  Equity — liability  to  pay  the  consideration  money 
—Joint family — nature  of 

The  existence  of  debts  due  by  the  ancestor  at  the  time  of 
his  death  is  a  condition  precedent  to  the  liability  of  the  heir 
to  pay  them.  When  a  husband's  debts  were  paid  by  a  wife 
in  the  life-time  of  the  husband,  the  payments  were  voluntar>' 
payments  and  the  husband's  property  could  not  be  made 
liable  for  those  debts  after  his  death.  A  transfer  of  property 
for  payment  of  those  debts  could  not  be  deemed  to  be  a 
transfer  made  for  payment  of  his  debts. 

During  the  life- time  of  N,  his  wife  M  paid  his  debts. 
After  his  death  when  she  inherited  his  property  she  trans- 
ferred certain  property  to  satisfy  those  debts.  Plaintiffs,  the 
daughter's  sons  of  N,  sued  to  set  aside  that  sale.  Held, 
that  the  plaintiffs  were  not  bound  by  the  sale  as  the  payments 
by  M  were  only  voluntary,  and  the  property  could  not  be 
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made  liable  for  the  debts,  but  the  plaintiffs  were  in  equity 
liable  to  pay  the  whole  consideration  money  which  the  trans- 
feree hacl  paid. 

Nature  and  incidents  of  a  joint  Hindu  family  governed  by 
the  Mitakshara  considered. 

Htmmat  Bahadur  z/.  Bhawani  Kunwar... 

-{/M  due  by  a  widow — Legal  necessity — Only  life  estate 


339 


saleable  in  execution. 

When  a  creditor  lends  money  to  a  Hindu  widow  on  her 
personal  security  and  not  upon  any  mortgage  of  her  husband's 
property,  any  decree  which  he  obtains  on  his  simple  money 
bond  can  only  bind  the  rights  and  interests  of  the  widow, 
even  though  the  loan  was  incurred  by  her  for  legal  necessity. 
Dhiraj  Singh  v.  Manga  Ram,  [1897]  A.  W.  N  ,  p.  67,  fol- 
lowed. Mayne's  Hindu  Law,  para.  64,  7th  edition,  referred 
to. 

Kallu  V,  Faiaz  Ali  Khan 


compromise — Interpretation. 

The  widow  of  the  last  holder  of  an  impartible  estate  was  in 
possession  of  that  estate  under  a  will.  Her  husband's 
nephew  brought  a  suit  to  contest  tlie  will  and  to  recover 
possession  of  the  impartible  estate.  The  suit  was  compro- 
mised, the  widow  bemg  left  in  possession  during  her  life- 
time of  the  estate  as  gaddinashin,  but  without  the  power 
to  transfer  or  charge  the  estate  in  any  way,  an  annuity  of 
Rs.  \  2,000  per  annum  being  settled  upon  the  nephew,  and  it 
being  declared  that  after  the  death  of  the  widow,  the  nephew, 
or  any  representative  (kaim  mokam)  of  his,  who  may  be 
alive  at  the  time,  shall  be  the  absolute  owner  (malik  musta- 
kil)  of  the  estate  and  shall  occupy  the  gaddi. 

Held,  upon  the  construction  of  the  compromise,  that  the 
character  of  the  estate  as  it  had  been  handed  down  from 
father  to  son  for  generations  was  not  changed,  that  the 
nephew  took  an  absolute  vested  interest  in  the  property  the 
enjoyment  of  it  being  postponed  during  the  life  of  the  widow 
and  that  upon  the  death  of  the  nephew  the  estate  devolved 
according  to  the  rules  of  primogeniture  governing  impartible 
estates  and  did  not  pass  to  the  widow  of  the  nephew  as  an 
estate  governed  by  the  oridinary  rules  of  Hindu  Law. 

Harpal  Singh  v.  Lekhraj  Kunwar 


Joint  family — nature  of 

See  Hindu  Law — debts 


367 


^fi  ^^  fi'^'our  of  wido7U — construction — Malik — mean- 
ing of 

Where  the  words  Malik  wa  khud  ikhtiyar  are  used  in  a 
deed  of  gift  in  favour  of  a  Hindu  widow,  they  import  an  idea 
of  full  proprietory  rights,  and  unless  there  is  something  in 
the  context  to  qualify  her  rights  she  takes  an  absolute  interest 
in  the  property.  Kollany  Koer  v.  Luchmee  Pershad,  24  W. 
R.,  305  ;  Lalit  Mohan  v.  Chukkon  Lai,  L.  R.,  24  L  A.,  76, 
approved.  Padam  ImI  v.  Tek  Singh,  I.  L.  R.,  29  All.,  217, 
referred  to. 

SURAJMANI   V.   RaBINATH   OJHA  ...  ...    P.  C 

-Impdftible  estate — Preinous  suit  compromised— effect  of 


67 
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Inheritance — exclusion    o     cUiughters — custom — Bhale 

Sultan  C/ihattris. 

Among  the  B/t^ile  Sultan  Chhattris  of  Oudh,  there  is  a 
a  custom  by  which  the  daughters  are  excluded  from  inherit- 
ing their  father's  property. 

Bajrangt  Singh  and  others  v.  Manokarnika  Buksh 
SINGH  ...  ...  ...  ...  P.  C.         I 

'Inheritance — Incuradle    disease — Virulent    type — Con- 


tracting disease  cifter  inheritance^  effect  of. 

A  Hindu  is  not  dfi vested  of  an  estate  if  after  inheriting  it 
he  contracts  an  incurable  disease.  It  is  only  cases  of  virulent 
and  aggravated  type  of  an  incurable  disease  that  cause  inabi- 
lity to  mherit. 

MuRLi  Singh  v.  Jai  Singh      ...  ...  ...    115 

-Inhei  itance—  Mitakshara — Samanodaka — sister's  son. 


Where  the  question  was  as  to  inheritance  to  the  estate 
of  one  G  deceased,  who  was  a  Hindu  governed  by  the  Mitak- 
shara, and  the  plaintiffs  proved  that  their  father  and  the 
deceased  were  descended  from  one  common  ancestor,  both 
being  only  seven  degrees  removed  from  iliat  ancestor,  held 
that  the  plaintiffs  were  entitled  to  succeed  as  against  the 
sister's  son. 

Kalka  Prasad  v.  Mathura  Prasad  ...  P.  C.    701 

-Joint  property — Agreement   among   the    o^vners  th.tt 


shares  should  remain  Joint — not  enforceable. 

There  were  four  brothers  jointly  entitled  to  certain  zamin- 
dari  property.  One  of  the  brothers  died  childless.  One  of 
the  brothers  brought  a  suit  against  the  sons  of  the  two 
others  for  partition.  \  compromise  was  entered  into 
among  the  then  defendants  that  their  shares  should  remain 
joint.  The  plaintiff  who  was  a  defendant  to  that  suit  now 
applied  under  section  1 10,  Land  Revenue  Act,  to  have  his 
share  separated — 

Held,  that  the  application  was  maintainable. 

The  right  of  a  co-owner  to  have  partition  of  his  share  is 
incident  to  the  right  of  ownership,  and  an  agreement  not  to 
partition  for  an  idefinite  perioa  would  be  contrar>'  to  that 
right,  and  therefore,  not  enforceable. 

Chander  Shekhar  v.  Kundan  Lal    ...      ...  670 

'Religious  Endowment — Powers  of  a  Hindu  testator  to 


place  limitations — Bequest  followed  by  endowment. 
Disputes  having  arisen  about  the  management  of  a  temple 
between  /?,  the  founder  of  the  endowment,  and  others,  the 
matter  was  referred  to  arbitration.  The  arbitrators  decided 
that  />  should  be  the  manager  of  the  temple  but  made  no 
provision  as  to  who  was  to  succeed  him.  Held,  that  the 
founder  of  an  endowment  had  an  inherent  right  to  appoint 
his  successor  in  the  absence  of  any  express  provision  to  that 
effect.  D  executed  a  document  by  which  he  reserved  the 
life  estate  in  his  property  to  himself  and  which  was  to  de- 
volve on  his  daughter  after  his  death,  and  he  directed  that 
it  was  to  be  applied  to  the  temple  after  her  death.  Held^ 
there  was  no  objection  to  the  limitations  by  a  Hindu  testator 
or  settlor  or  a  life  estate  followed  by  an  endowment  ot 
property  to  religious  or  charitable  purposes,  such  limitation 
not  bemg  contrary  to  the  rule  laid  down  by  the  Privy 
Council  in  the  Tagore  case. 

Oovind  Prasad  7'.  GoMTi  ...  ...  ...    156 
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Re^fcrsioners—  Compromise  by  a  widow  in  suit  followed 

by  decree — effect  of— 

Held^  following  Gobind  Krishn  Narain  v.  K/iiinni  Lai 
A.  W.  v.,  ;.19)7,  15 »,  that  a  compromise  made  by  a  person 
holding  a  Hindu  widow's  or  Hindu  daughter's  estate  in  the 
property  of  a  dece  IS  jd  husband  or  fither  is  not  binding  on 
the  reversioners,  even  though  it  has  been  followed  by  a  dec- 
ree of  court,  and  that  the  reversioners  can  only  be  bound  by 
a  decree  made  after  a  full  contest. 

MVKVDVI  x/.  Baldkd     ...  ...  ...  ...    43 

• Will — bequest  to  dmghter — Intention  of  testator — con- 
struction, 

A  testator  bequeathed  his  property  on  the  happening  of 
certain  events  to  his  **  daughters  in  equal  shares  to  whom 
and  their  respective  sons  "  he  gave  the  same  and  in  case  any 
of  them  died  childless  he  directed  that  the  other  daughter  and 
her  sons  were  to  get  the  whole  property  ;  in  case  of  the  death 
of  either  daughter  leaving  sons,  the  share  of  such  daughter 
was  to  be  paid  to  such  of  her  son  or  sons,  share  and  share 
alike.  Held^  that  the  intention  of  the  testator  was  to  exclude 
the  daughters'  daughters  from  inheritance  and  that  he  only 
gave  to  the  daughters  a  life  interest  in  the  property.  Maho- 
med Shamsool  V.  Shewak  Ram^  L.  R.,  2  I.  A.,  7,  referred  to. 

Radha  Prasad  M'JLLick  v  Ranimonni  Dasi    ...  P.  C.    460 

InberlUmce — Exclusion  of  daughters — Custom— Bhale  Sultan 
Chhatris. 

See  Hindu  Law  ...  ...  ...  ...        i 

Shia  school. 

See  Mahoinedan  Law  ...  ...  ...  ...     543 

jQ^t  property— Co-shirer  building  on  part  of  the  property  with- 
out permission  of  other  joint  oaoners — No  direct  loss — In- 
junction, 

One  of  several  joint  owners  of  land  is  not  entitled  to  erect 
a  building  on  the  joint  property,  without  the  consent  of  the 
other  joint  owners,  notwithstanding  that  the  erection  of  such 
building  might  cause  no  direct  loss  to  the  other  joint  owners. 
If  one  co-sharer  builds  without  consent  on  the  joint  land,  a 
mandatory  injunction  ought  to  be  granted.  Shadi  v.  Anup 
Sin^h^  L  L.  R.,  12  All.,  436  ;  Najju  Khan  v.  Imtiaz-ud-din^ 
L  L.  R.,  18  All.,  1 1 5,  followed,  judgment  of  Richards,  J., 
reversed. 

Lachmi  z/.  Gangadin  ..  ...  ...  ...      93 

Joint  Trial — Approver -par lion  forfeited— trial  of  approver  with 
other  accused. 

See  Code  of  Criminal  Procedure,   1882,  Section  337  ...    69 

Jurisdiction — Cause  of  Action. 

See  Code  of  Civil  Procedure         ...  ...  ...      89 

Civil  Courts— Decl'iration  of  right  to  kill  cows. 

See  Code  of  Civil  Procedure,  1882  ...  ...  ...     147 

'Civil    and  revenue    courts — Landlord  and  Tenant^ — 


Agra  Tenancy  Act  (II  of  igor)^  U.  P.,  Section  79 — order  in 
ejectment — suit  in  civil  court  by  lessee  of  tenant — res  judicata. 
.\n  occupancy  tenant  leased  his  land  to  the  plaintiff. 
Subsequently  he  relinquished  his  rights  in  favour  of  the 
zamindar.    The  zamindar  took  proceedings  in  the  revenue 
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court  and  got  the  plaintiffs  ejected  and  put  other  persons  as 
tenants  of  the  land  in  dispute,  in  the  meantime  he  conti- 
nued to  take  rent  from  the  lessees  but  without  prejudice  to 
his  contesting  the  lease.  Held  ihdii  a  relation  of  landlord 
and  tenant  subsisted  between  the  parties  up  to  the  date 
when  the  landlord  got  the  lessees  ejected.  The  suit  of  the 
lessees  for  possession  was  consequently  a  case  which  was 
cognisable  by  a  revenue  court  and  was  therefore  barred 
by  the  rule  of  res  judicata  on  account  of  the  judgment  of  the 
revenue  court  in  ejectment  proceedings. 

Balwant  Singh  v.  Girdhari  Lal  ...  ...      30 


-Civil  and  revenue  courts — Suit  for  declaration  that 


lease  was  void, 

A  suit  by  co-sharers  of  a  village  that  a  lease  granted  by  a 
lambardar  was  null  and  void  is  a  suit  of  which  the  civil 
courts  can  take  cognisance.  Jagannath  v.  Hardayal^ 
A.  W.  N.,  1897,  p.  207,  referred  to. 

NtHAL  Chand  T/.  RusTAM.ALi  Khan  ...  ...     564 

Civil  and  revenue  courts — Agra    Tenancy  Act  { I  I  of 

igoi)^  U.  P.^  section  4  (j);  section  J2  (2)^  chapter  I  11^ 
Partition  of  rent -free  holding — ^uit  maintainable. 

Section  32  (2)  does  not  apply  to  a  rent-free  grantee  but 
falls  within  chapter  III  which  deals  with  division,  devolu- 
t  ion  and  transfer  of  tenancies.  A  tenant  does  not  include  a 
rent-free  grantee.  A  suit  for  partition  of  a  rent-free  holding 
is  maintamable  in  the  civil  court.  Abdul  Karitn  \,  Ram- 
zany  A.  W.  N.,  [1908,],  p.  197,  approved. 

Sagarmal  t/.  Makhan  Lal       ...  ...  ...     734 

Civil  and  Re^'enue  Courts — Partition  of  land  assessed 

to   Revenue  {Act  XIX  of  i87j\  sections  ij2y  241 — Land 
Revenue  Act  (III  of  U,  /*.,  iQOi)^  section  2jj  (k). 

Where  the  whole  of  a  village  was  under  partition  in  the 
Revenue  court  and  that  court  directed  that  the  village  should 
be  divided  into  26  mahals,  one  of  which,  the  mahal  of  the  non- 
applicants,  for  partition  should  consist  of  \2 pattis^  but  right- 
ly or  wrongly  land  which  should  have  formed  part  of  the 
mahal  of  the  non-applicants  was  alloted  to  one  of  the  other 
mahals,  held^  that  this  was  question  relating  to  the  partition 
or  union  of  mahals,  and  the  remedy  of  the  party  aggrieved 
was  an  appeal  against  the  order  confirming  the  partition  and 
not  a  suit  m  the  civil  court. 

Kishen  Prasad  v.  Kadher  Mal^  20  A.  W.  N.,  n,  distin- 
guished. 

Terbeni  Sahai  7/.  Jagannath   ...  ...  ...    725; 

Civil  and  Re^fenue  Courts — Suit  for  a  declaration  that 

the  plaintiff  as  the  adopted  son  of  a  tenant  was  entitled 
to  tenancy. 

See  Agra  Tenancy  Act,  1 90 1,  section  95  (^)   ...  ...     514 

Civil  and  Revenue  Courts, 

See  Agra  Tenancy  Act,  section  22  ...  ...    738 

Criminal  Offence. 


See  Code  of  Criminal  Procedure,  1898,  section  179  ...     333 
Suit  about  properties  in  two  districts— Suit  Compro- 
mised about  property  in  one  district— Effect  of 
See  multifariousness      ...               ...               ...  ...    647 
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Lambardar— /<?tt'<?r  of— granting  lease  of  co-parcenary  land   for 
seven  years, 

A  lambardar  has  not  the  general  power,  without  the  consent 
of  co-sharers,  to  grant  a  lease  of  co- parcenary  land  beyond 
such  term  as  the  circumstances  of  particular  year  or  season 
may  require.  Chat  tray  v.  Nawala  and  another^  I.  L.  R.,  29 
All.,  20,  followed.  Mukta  Prasad  \\  Katnpta  Singh,  A.  W.  N., 
1908,  p.  277,  distinguished.  In  this  case  a  lease  for  seven 
years  was  set  aside. 

TiKAM  Singh  v.  Khubi  Ram      ...  ...  ...    17 

Land  Acquisitioii  Act  (I  of  1894)~Sectloa  49— Land  for  the  full 
and  unimpaired  enjoyment  of  the  house—  when  a  part  of  the 
house. 

Whether  or  not  land  is  or  is  not  reasonably  required  for  the 
full  and  unimpaired  enjoyment  of  the  house  is  a  question  of 
fact  depending  upon  the  particular  circumstances  of  each  case. 
The  land,  which  is  not  a  horse,  manufactory  or  building  in 
the  literal  sense,  and  which  is  not  reasonably  required  for 
the  full  and  unimpaired  use  of  a  house,  manufactory  or 
building,  cannot  be  considered  as  part  of  the  house,  manu- 
factory or  building,  within  the  meaning  of  section  49  of 
Act  I  of  1894. 

The  Government  intended  to  acquire  a  portion  of  the  land 
of  the  plaintiff  for  municipal  purposes.  The  land  to  be 
acquired  was  at  the  end  of  a  garden  about  80  paces  from 
the  house.  Held,  that  the  land  was  not  such  as  was  required 
for  the  full  and  unimpaired  enjoyment  of  the  house. 

NtTARAM  V.  The  Secretary  of  State  for  India      ...    166 

Landlord  and  tenant — Right  of  the  tenant  in  the  abadi  on  parti- 
tion between  co-owners — not  affacted— liability  to  pay  rent 
—ejectment. 
A  partition  between  the  co-owners  cannot  injuriously  affect 

the  rights  which  a  tenant  possessed  before  a  partition  took 

place. 

Where  under  a  partition  between  two  co-owners  the  agri- 
cultural holding  of  a  tenant  fell  to  the  share  of  one  co-owner 
his  house  in  the  abadi  in  the  share  of  the  other,  held  that 
he  continued  to  hold  the  house  site  as  an  appurtenant  to  his 
holding  and  could  not  be  ejected. 

Held,  further,  that  he  was  not  liable  to  pay  rent  for  his  house 
site  to  the  co-owner  in  whose  share  his  house  had  fallen. 
Panna  v.  Nasir  Husain,  A.  W.  N.,  1902,  p.  60,  doubted. 
Dharam  Singh  v.  Bhoolar,  2  A.  L.  J.  R.,  588  ;  Sundar  Lai  v. 
Chajjoo,  A.  W.  N.,  1 90 1,  p.  1 12,  referred  to. 

Saddu  V,  Behari  Singh        ...  ...  F.  B.    237 

—  Tenant  s  right  to  trees  on  the  holding — Injunc- 


tion. 

The  presumption  of  law,  and  the  general  rule  in  the 
absence  of  custom,  is  that  the  property  in  timber  on  a  tenant's 
holding  vests  in  the  zamindar,  and  that  the  tenant  has  no  right 
to  cut  and  remove  such  timber.  But,  in  the  absence  of  custom 
or  of  a  contract  to  the  contrary,  a  zamindar  has  no  right  to 
interfere  witli  the  enjoyment  by  his  tenant  of  the  trees  upon 
his  holding  as  long  as  the  relation  of  landlord  and  tenant 
subsists. 

Hence  where  the  courts  below  granted  to  the  plaintiff, 
zamindar,  an  injunction  to  restrain  the  tenants  from  offering 
obstruction  to   the  cutting  down,  and  removal  of  the  trees 
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upon  the  holding,  ^^/rt' (affirming  the  judgment  of  Richards, 
J.;  that  the  injunction  was  improper,  and  had  been  rightly 
refused. 

CiANGA  L)\K  V.  HaDAM  ...  ...  ...        99 


See  Jurisdiction — Civil 'and  Revenue  Courts  ..  ...      30 

Und  Revenue  Act,  (N.  W.-P.  Act  XIX  of  1873),  section  132. 

See  Jurisdiction — Civil  and  Revenue  Courts  ...  ...    725 

section  241. 

See  Jurisdiction — Civil  and  Revenue  Courts  ...  ...    725 

Und  Revenue  Act— (Act  111  of  1901,  U.  P.)— section  36. 

See  Res  judicata  ...  ...  ...  ..      642 

sections  56,  86— 

Gharghanna—  whether  a  Cess, 

Held^  that  a  tax  of  half  an  anna  payable  to  the  zamindar  by 
the  tenant  for  occupation  of  house  site  and  known  ?l^ gharghan- 
na was  not  a  cess  within  the  meaning  of  sections  56  or  86  of 
the  Land  Revenue  Act,  and  the  zamindar  could  maintain  a 
suit  for  its  recovery. 

Balwant  Singh  v.  Shankar     ...  ...  ..     361 


-section  86. 


See  Section  56  ...  ...  ...  ...    361 

section  110. 


See  Hindu  Law — Partition  ...  ...  ....  670 

section  HI. 


See  Specific  Relief  Act,  1877 — section  42        ...  ...    614 

section  233A*. 


See  Jurisdiction — Civil  and  Revenue  Court     ...  ...    725 

section  233 A'. 


See  Specific  Relief  Act,  1877,  section  42         •••  ...    614 

Condition  for  payment  of  rent  in  advance—  Validity  of  pay- 
ments in  advance  as  against  an  auction  purchaser. 

Bona  fide  payment  of  rent  in  advance  by  lessees  to  the 
lessor  under  the  condition  of  a  registered  lease  before  sale 
of  the  property  is  binding  upon  the  purchaser  as  the  lease 
being  a  registered  one  it  is  his  duty  to  make  enquiries  whe- 
ther any  payment  was  made  under  its  terms. 

Xand  KisHORKt'.  Anwar  Husain  ...  ...     91 

Concurrent  lease — Rights  of  lessee- Assignment  of  Ixi f id- 
lords  rights — Suit  for  rent  against  second  lessee — maintain- 
able^first  lease  not  expired. 

The  plaintiflTs  executed  a  lease  of  certain  property  in  favour 
of  R^  and  before  the  expiry  of  the  term  of  that  lease,  another 
lease  in  favour  of  6"  who  was  authorised  to  recover  the  rent 
reserved  under  the  previous  lease  from  R.  Held^  that  the 
latter  lease  was  what  is  known  as  concurrent  lease  and  oper- 
ated as  an  assignment  of  the  landlord's  interest  during  the 
term  of  the  earlier  lease.  As  assignee  of  landlord's  rights, 
S  was  entitled  to  collect  rents  from  the  previous  lessee. 
Harmer  v.  Beon,  3  C.  and  K.,  307,  applied. 

Ka.m  An.nantSjngh  7'.  Shankar  Singh    ...  ...    4^3 
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See  N.-\V.  P.  Rent  Act,  1881,  section  174 
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See  N.-VV.  P.  Rent  Act,  1881,  section  174 

Power  of  lambardar  to  p'anf  lease  of  co-parcctmiy  land 

for  seifen  years. 

See  Lambardar 

LeA5or  and  Lessee— 5;/// /^r  specific  perfonnance — Suit 

for  possession  of  immoveable  property — Limitation  Act  (XV 
of  1877)^  arts,  iij^  144^  sch.  If. 

Where  the  lessors  contracted  to  give  possession  to  the 
lessees  but  did  not  do  so,  and  the  lessees  brought  a  suit  for 
possession,  more  than  three  years  afterwards,  held^  that  the 
suit  was  one  for  the  specific  performance  of  the  contract  and 
was  governed  by  article  1 13,  and  not  article  144,  schedule  i  r, 
Limitation  Act,  and  the  suit  was  barred  by  time. 

Charna  7'.  Bans  Lal... 

Legal  Practitioners*  Act  (XVllI  of  1879),  section  9. 

See  Code  of  Criminal  Procedure,  section  4  (7^) 

section    1 3 — compromise 

by  client. 

A  legal  practitioner,  who  believing  himself  to  be  under  a 
pecuniary  liability  to  his  client,  endeavours  to  get  the  client 
to  accept  a  less  amount  than  that  for  which  he  is  liable,  is 
not  guilty  of  **  grossly  improper  conduct  in  the  discharge  of 
his  professional  duty"  within  the  meaning  of  section  13  of 
the  Legal  Practitioners'  Act. 

In  the  matter  of  Ahsan  Au 

-section  15. 


See  Code  of  Criminal  Procedure,  1898,  section  439 

Umitatlon  Act  (XV  of   1877),  section   \9— Acknowledgments- 
Natural  guardian — Computation  of  limitation — Fresh  start. 

Held  Hanerji  and  Richards,  JJ.,  (Stanley,  C.  J.,  dis- 
senting)— that  when  a  natural  guardian  acknowledges  a  debt, 
such  acknowledgment  is  by  an  *  agent  duly  authorised  in 
this  behalf  within  the  meaning  of  section  19  of  the  Limitation 
Act  and  gives  a  fresh  start  for  the  computation  of  limitation 
against  the  minor. 

Tilak  Singh  v.  Chhutta  Singh,  L  L.  R.,  26  All.,  598, 
not  followed.  Chinnaya  v.  Gurunathan,  I.  L.  R.,  5  Mad., 
169  ;  .Sobhanair  v.  Srisawulu,  I.  L.  R.,  17  Mad.,  221  ; 
Kailasa  v.  Ponnu,  \.  L.  R.,  18  Mad.,  456  ;  Subrnmania  v. 
.\rumuga,  I,  L.  R.,  26  Mad.,  330  ;  Annapagauda  7/.  Sangadi- 
gayapa,  I.  L.  K.,  26  Bom.,  221  ;  Narendra  v.  Rai  Charan, 
I.  L.  R.,  29  Cal.,  647  ;  lieti  AfaJtaraniw  Collector  of  Etawah^ 
1.  L.  R.,  17  All.,  198  ;  k'amalax.  ffar  >ahai,  A.  W.  N.,  1888, 
187  ;  Chinnery  v.  Evans.,  11  H.  L.  C,  115,  referred  to. 

Heldy  Stanley,  C.  J.,  that  the  relation  between  a  guardian 
and  a  ward  is  not  that  of  an  agent  to  a  principal,  but  that  of 
a  trustee  to  a  cestique  trust.  A  guardian  is  not  competent  to 
acknowledge  a  debt  due  from  a  minor  so  as  to  give  a  fresh 
start  to  the  computation  of  limitation. 

The  difference  between  the  manager  of  a  Hindu  family 
and  a  natural  guardian  of  a  minor  pointed  out. 

Ram  Charan  Das?'.  Gya  Prasad         ...  F.  B. 
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Umltatlon  Act  (XV  of  I S7 7 y-{con/(f.) 

— — section  22— objection  as  to  non- 
joinder of  party  not  taken  at  the  earliest  ofportttnity  Code 
of  Civil  Proredure,  1682^  section  34. 

See  Code  of  Civil  Procedure,  1882,  section  34  ...     554 

-schedule  II,  art*  75 — instahnent 


.bond— creditor  having  option  to  sue  for  the  whole  on  first 
default — option  not  exercised. 

Under  the  terms  of  an  instalment  bond  the  creditor  had 
an  option  to  recover  the  whole  amount  but  did  not  avail 
himself  of  it.  On  the  contrary  he  brought  this  suit  for 
recovery  of  an  instalment  more  than  three  years  after  the 
date  of  the  first  default ;  held  that  the  suit  was  not  barred  by- 
limitation. 

When  a  bond  is  not  so  worded  as  to  compel  a  creditor  to 
sue  for  the  whole  amount  at  once  on  the  first  default,  he 
could  not  be  compelled  to  sue  for  the  whole.  Shankar 
Prasad  wfaipa  Prasad^  1.  L.  R.,  16  All.,  371,  applied. 

AJUDHIA  V.  KUNJ  Lal  ...  ...  ...      72 

-art.   91 — sham    transaction — suit 


fof  declaration — no  prayer  for  setting  aside  the  deed — efect 
of— on  suit. 

When  a  plaintifif  brings  a  suit  for  a  declaration  that  a 
certain  sale  deed  executed  by  him  was  a  sham  transaction, 
it  is  not  necessary  for  him  to  sue  to  set  it  aside  and  article 
91  of  the  Limitation  Act  has  no  application  to  such  cases. 
Shamlal  v.  AmarendrOy  I.  L.  R.,  23  Cal.,  460,  and  T.  P. 
Petherpermal  v.  Muniandy^  12  C.  W.  N.,  562,  followed. 

Jagardeo  Singh  7^  Phuljhari  ...  ...   421 

art.  91* 


See  Benami  Transaction  ...  ...  ...    290 

art.  97. 


See  Artcle  16  ..  ...  ...  480,484 

art.  105. 


See  Code  of  Civil  Procedure,  1882,  section  43  ...    192 
art.  105. 


See  Code  of  Civil  Procedure,  1882,  section  43  ...    278 
art.  III. 


See  article  132  ...  ...  ...  ...    243 

art.  1 13. 


See  Lessor  and  Lessee  ...  ...  ...    5^9 

art*    116,   97 — Vendor  and  pur- 


chaser— Breach  of  co7>enant — Refund  of  consideration. 

The  defendant  sold  to  the  plaintiff  half  of  a  village,  on  16th 
September,  1899.  in  respect  of  %  of  that  share  one  Nangi 
was  recorded  in  possession  in  lieu  of  maintenance.  The 
plaintiff  purchased  with  knowledge  of  her  rights  and  obtained 
a  relinquishment  from  her.  The  courts,  in  spite  of  the  rehn- 
quishment.  refused  to  record  the  name  of  the  plaintiff.  The 
plaintiff  brought  a  suit  for  possession  against  Nangi,  but 
that  suit  was  dismissed  on  23rd  November,  190a  The 
plaintiff  brought  the  present  suit  for  recovery'  of  proportion- 
ate amount  of  sale  consideration  and  damages  on  9th  July, 
1904.  Among  other  covenants  there  was  one  to  the  follow- 
ing effect  :  Agar  kisi  wajah  se  mushtari  ko  kabsa  na  mile  to 
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woh  nalish  karke  kabsa  le  le  aur  main  simmedar  harja  aur 
kharcka  ka  hounga.  Held^  th.it  that  was  a  covenant  for  title 
and  the  defendant  was  liable  to  refund  the  proportionate 
amount  of  sale  consideration.  Held^  further  that  the  suit 
was  for  compensation  for  breach  of  covenant  and  the  suit 
was  not  governed  by  article  97  but  by  article  116,  Limi- 
tation Act,  sched.  II. 

MUL  KUNWAR  V,  CHATAR  SlNGH  ...  ...      4^0 

art^    116,   97 — breach  of  co^fcnani 

— dispossession  of  the  vendee  ^return  of  sale  considera- 
tion —f  egistered  sale-deed. 

A  sale-deed  set  out  that  the  property  sold  was  unincum- 
bered and  there  was  a  covenant  that  if  the  vendee  was 
dispossessed  from  any  portion  of  the  property,  the  vendors 
would  repay  a  proportionate  part  of  the  sale  price.  The 
vendee  was  dispossessed  from  a  portion  of  the  property  by  a 

rrior  incumbrancer.  Held^  that  article  1 16  and  not  97,  sch. 
I.,  of  the  Limitation  Act,  governed  the  suit  and  the  suit 
could  be  brought  within  6  years  from  the  date  of  disposses- 
sion. Mul  Kunwar  v.  Chatar  Singh^  5  A.  L.  J.  R.,  410, 
followed  ;  Tulshi  Ram  v  Murli  Dhar^  I.  L.  R.,  26  Bom., 
750,  referred  to. 

Ramjaggi  Rai  V,  Kauleshar  Rai  ...  ...    484 

art.  1 1  ii— covenant  to  'ie  liver  posses- 


sion—possession not  given— suit  for    money—  compensation 
for  breach  of  covenant. 

The  defendants  executed  a  bond  hypothecating  the  mort- 
gagee rights  in  certain  property.  There  was  a  covenant  that 
the  mortgagee  will  be  entitled  to  recover  his  money  if  posses- 
sion was  not  delivered.  More  than  three  years  after  the 
execution,  the  mortgagee  brought  this  suit  for  recovery  of 
money.  Held,^  that  the  suit,  in  effect,  was  a  suit  for  com- 
pensation for  breach  of  contract  and  was  governed  by  article 
116  of  the  Limitation  Act.  Ram  Narain  v.  Kamta  Singh^ 
I.  L.  R.,  26  All.,  138,  distinguished. 

The  Collector  of  Mirzapore  v.  Dawan  SiNiin      ...    486 

art.  116. 


See  Transfer  of  Property  Act,  1882,  sec.  90  ..  ...    670 

-art.  120 — declaration — cause  of  ac- 


tion— denial  of  title. 

Where  the  defendant's  name  was  entered  in  the  revenue 
papers  in  1895,  and  the  plaintiffs  in  1903  applied  for  correc- 
tion of  those  papers,  when  the  defendant  again  asserted  his 
title,  held^  the  plaintiffs'  cause  of  action  for  a  declaratory  suit 
arose  in  1895,  and  there  was  no  fresh  cause  of  action  in  1903 
and  the  refusal  to  have  the  entry  corrected  was  a  continu- 
ation of  the  original  cause  of  action. 

Where  the  plaintiff  is  in  possession  and  asks  for  a  decla- 
ratory decree,  the  limitation  applicable  to  the  suit  is  that 
prescribed  by  art.  120,  sch.  II,  Limitation  Act,  and  should 
be  computed  from  the  date  on  which  his  cause  of  action  arose. 
^^^^  V.  Ram  Baran  Singh ^  I.  L.  R.,  20  AIL,  35,  V.  B., 
followed.  Elahi  Bukhsh  v.  Mar  mi  m  Singh  ^  18  A.  W.  N ., 
215  ;  Skinner  v.  Shanker  Lal^  (unreported)  distinguished. 

AkbaR  Khan  v.  Turaban         ...  ...  ...    637 
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art*    132 — unpaid    vendot's    lien — 

statutory  charge —  Transfer  of  Property  Act  (IV  of  1882)^ 
section  jj. 

A  claim  by  a  vendor  for  the  enforcement  of  payment  of 
purchase  money  by  sale  of  the  purchased  property  is  a  statu- 
tory charge  diffenng  from  the  lien  which  an  unpaid  vendor 
in  equity  possesses  for  the  recovery  of  the  balance  of  his 
purchase  money.  The  article  of  Limitation  applicable  to 
such  a  suit  is  132  and  not  1 1 1.  //ar  ImI  v.  Muhamdi^  I.  L. 
R.,  21  All.,  454;  Rama  Krishna  \.  Subrahmania.  I.  I,.  R., 
29  Mad.,  305,  approved  and  followed. 

MUNIR-UN-NISA   V.   AKBAR    KHAN  ...  F.  B.     243 

- JCh.  II,  art*  141  — Muhamamdan  wi- 


— ^— — — —  — — — wu.  iiy«rk*  En E—'Ariunufftu7fitutn  'wi- 
dow out  of  possession — suit  within  12  years  after  her 
death. 

G  died  leaving  a  widow  B  and  a  brother  N.  R  obtained 
possession  in  lieu  of  dower  but  shortly  after  lost  it  and  her 
suit  for  possession  was  also  dismissed.  The  defendants 
remained  in  possession  for  over  12  years.  Within  12  years 
of  ^s  death  but  more  than  12  years  after  her  dispossession 
the  heirs  of  B  brought  this  suit  for  possession.  Held^  that 
the  suit  was  barred  by  limitation.  The  suit  would  have  been 
in  time  only  if  B  had  remained  in  possession  till  her 
death.  Hashtnat  Regnm  v.  Masshar  Husain^  I.  L.  K.,  10 
AH.,  343;  and  Asaot  v.  Fttisuddin,  I.  L.  R.,  12  Cal.,  504, 
referred  to. 

Alt  Ahmki)  v.  Muhammad  Owais  Khan  ...  715 
art.  144. 

See  AVw^;/// transaction  ...  ...  ...    290 

art*  144. 


See  article  1 1 3  ...  ...  ...  ...    529 

-sell.  11,  art.  178 — date  of  confirnta- 


tion  of  sale— starting  of  limitation  for  execution. 

Section  316  of  the  Civil  Procedure  Code  provides  that  the 
certificate  of  sale  is  to  bear  the  date  of  the  confirmation  of 
sale  and  it  must  be  deemed  to  have  been  granted  on  the  date 
which  it  bears.  Although  the  grant  of  a  certificate  is  a 
necessary  preliminary  to  an  application  under  section  318, 
such  an  application  will  be  barred  by  limitation  under  article 
1 78  of  the  Limitation  Act  if  not  made  within  three  years  of 
the  date  which  the  certificate  bears,  that  is  the  date  of  the 
confirmation  of  sale.  Dissenting  judgment  of  Kembau.,  J., 
in  Basapa  v.  Marya,  I.  L.  R.,  3  Bom.,  433,  followed. 

Ranjit  Singh  ?'.  Baldko  Sinoh  .    ...  ...    516 

art.  178. 


See  article  179  ...  ...  ...  ...    403 

-arts.  179,   178 — execution  of  decree 


— decree    a^    originally  framed   inculpable   of  execution- 
imendment  of  decree, 

A  decree  for  sale  was  obtained  on  foot  of  a  mortgage.  The 
decree  was  made  absolute  on  3rd  Februar>',  1903.  By 
mistake  of  the  Court  or  its  officers,  the  decree  ordered  the 
sale  ot  a  village  which  did  not  in  fact  exist.  The  decree- 
holders  applied  for  correction  of  the  decree,  and  on  14th 
November,  1903,  the  correct  name  was  substituted.  Within 
three  years  from  that  date  but  upwards  of  three   years  from 
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UmiUtlon.  Act  (XV  of  1 677)— [cofM.) 

that  of  the  order  absolute,  the  decree-holders  applied  for"  ~ 
execution  of  the  decree,  //e/if,  that  the  application  was  within 
time.  A  decree  ordering  sale  of  a  non-existent  village  is  incap- 
able of  execution,  as  it  would  be  impossible  to  comply  with  the 
provisions  of  the  law  as  to  making  and  affixing  proclamation 
on  the  property.  Muhammad  Suleman  Khan  v.  Muhammad 
Yar  Khan^  I.  L.  R.,  17  All.,  39,  relied  upon. 

BIHARI  7/.  RlSAL  ...  ...  ...  ...     403 

art.  179 — Application  in  con- 
tinuation of  pr(nnous  application. 

Certain  property  was  attached  in  execution  of  a  decree 
and  was  ordered  to  be  sold.  On  the  date  fixed  for  sale  the 
bidders  did  not  come  and  the  sale  was  not  held.  The  decree- 
holder  was  required  to  pay  certain  fees  for  fresh  sale  notifica- 
tion. The  court  ordered  that  the  case  may  be  struck  off  "for 
the  present."  About  two  years  after  the  date  of  sale  and 
more  than  three  years  after  the  date  of  the  application  the 
decree-holder  applied  that  the  property  which  could  not  be 
sold  for  want  of  bidders  may  be  sold.  //V/^that  the  applica- 
tion was  an  application  in  continuation  of  the  previous 
application  and  the  decree  was  not  barred  by  limitation, 
by  using  the  words  *for  the  present'  the  court  intended 
to  keep  the  execution  proceedings  in  abeyance.'  Dhaki 
Ram  v.  Jogendra^  5  C.  VV.  N.,  347,  distinguished.  Rahim 
Khan  v.  Phul  Chand,  I.  L.  R.,  18  All.,  482,  referred  to. 

Held  further  that  having  regard  to  rule  388  of  the  rules  of 
4th  April,  1898,  no  fee  should  have  been  levied  for  further 
sale  notification. 

Mujib-Ullah  V.  Umed  BiBi       ...  ...  ...    610 


-art.    \7^  —Application  for  sale 


of 
other  property  also  dismissed — Third  application  to  sell  the 
property  the  sale  of  which  was  asked  for  in  the  first 
application —  Whether  could  be  treated  as  in  continuation. 

Decree-holder  obtained  a  decree  for  sale  of  several  pro- 
perties against  the  representatives  of  I.  He  put  the  decree 
m  execution  on  the  7th  August,  1900,  against  the  village  B 
which  had  come  on  partition  between  the  heirs  of  /  to  5  and 
which  was  mentioned  in  the  order  absolute  as  liable  to  be 
sold.  S  objected  on  the  ground  that  she  had  paid  the  pro- 
portionate share  of  the  decretal  amount.  The  application 
was  dismissed.  Thereupon,  on  the  20th  January,  1902,  the 
decree-holder  applied  for  sale  of  another  village  in  posses- 
sion of  the  other  set  of  heirs  of  /.  They  objected  and  their 
property  was  released  on  the  ground  that  the  village  B  ought 
to  be  sold  first.  The  decree-holder  applied  for  sale  of  B  on 
9th  February,  1907.  Held  that  the  execution  of  the  decree 
was  barred  by  limitation  and  the  decree-holder  could  not  get 
the  benefit  of  intervening  proceedings  against  the  second 
set  of  /'s  heirs.  The  application  could  not  be  treated  as  an 
application  in  continuation  of  the  application  to  sell  the  other 
village  in  possession  of  the  second  set  of  heirs  as  S  had  no 
interest  in  that.  Further  it  could  not  be  treated  as  ah  appli- 
cation made  in  continuation  of  the  application  of  1900  as  that 
.application  had  been  dismissed.  Thakur  ^rasnd  v.  Abdul.  . 
Hasan,  I.  L.  R.,  23  All.,  13,  referred  to. 

Safia  Begum  v.  Shia.m  Prasad  ...  ...    622 
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— — — art.  179 — Decree  tn  appeal — Umi- 

lotion  runs  from  dale  of. 

When  an  appeal  is  entertained  and  an  order  is  made  by 
the  court  to  which  the  appeal  is  preferred,  which  has  the 
effect  of  finally  disposing  of  the  appeal,  time  for  execution 
runs  from  the  date  of  the  order  of  the  appellate  court. 

Where  an  appeal  was  not  pressed  before  an  appellate  court 
and  was  dismissed,  held  that  the  time  began  to  run  from 
the  date  of  the  decree  in  appeal. 

Jeeyangar  v.  Lakskmi  Bai,  i6  M.  L.  J.,  393,  followed. 
Hine;an  Khan  v.  Ganga  Patshad^  1.  L.  R.,  1  All,  393.  Fazl 
Husen  v.  Raj  Bahadur,  1.  L.  R.,  20  All.,  124,  distinguished 

Fazal-ur-Rahman  v.  Shah  Muhammad  Khan       ...    580 

; art.   179  (4lS—Process  fee— payment 

without  application  to  issue  proclamation — Freshstart— 
Stepin  aid  of  execution 

An  application  for  attachment  was  resisted  by  certain  per- 
sons whose  objections  were  dismissed.  The  suit  brought  by 
them  was  decreed  on  appeal  by  the  District  Judge.  While 
the  second  appeal  by  the  decree- holders  was  pending  in  the 
High  Court,  the  decree-holders  made  an  application  for  the 
arrest  of  the  judgment-debtors.  This  application  was  made 
more  than  three  years  after  the  application  for  attachment, 
but  within  three  years  of  the  payment  of  process  fees  on  that 
application.  While  paying  the  process  fees,  no  application 
was  made  to  issue  a  sale  proclamation.  Helct,  that  the  mere 
payment  of  process  fee  was  not  a  step  in  aid  of  execution  and 
did  not  give  a  fresh  starting  point  to  limitation.  Thakur 
Ram  V.  Katwaru  Ram,  I.  L.  R.,  22  All.,  358,  referred  la 
Vifiaraghivcdu  v.  Srinivasalu,  I.  L.  R.,  28  Mad.,  399,  dis- 
tinguished. 

When  attachment  is  issued  on  an  application  for  execution 
and  objections  are  preferred  by  an  objector,  the  application 
for  attachment  and  s^le  remains  in  suspense  until  the  appli- 
cation and  the  suit,  if  any,  brought  by  the  objector  is  decid- 
ed, after  which  the  decree-holder  may  proceed  with  his 
application. 

Sheo  Prasad  v.  Indar  Bahadur  Singh  ...    258 

-art.    179,   clattM    ^—Decree-^exe- 


cution — application  for  execution — Code  of  Civil  Pro- 
cedure (Act  XIV  of  1682),  section  246— Notice— aatc 
of  the  order. 

The  date  of  issuing  a  notice  under  section  248  of  the 
Civil  Procedure  Code  is  the  date  on  which  the  court  orders 
the  issue  of  notice  and  not  the  date  on  which  the  notice  is 
actually  issued.  The  limitation  therefore  under  article  179, 
clause  5,  of  the  second  schedule  to  the  Limitation  Act  (XV 
of  1877)  runs  from  the  former  date. 

JUMAi  Kanjar  v.  Abdul  Karim  Khan      ...  ...    524 

LU  pendens. 

See  Transfer  of  Property  Act,  1882,  section  52  ...    477 

Lord*A  Day  Kd-^AppHcation  of  to  India. 

See  Practice    ...  ..  ...  ...  _      iq6 

Mandatory  injanctloo— /^'^^  property  building  by  one  co-sharer 
without  the  consent  of  others— no  direct  loss— 
See  joint  property         ...  ...  ...  ,..      y^ 
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Fagr 
^McUms  prosecution  ^rf a ffta^esy  suit  for — action  taken  by  police 
— prosecutor — charge  false    to     the    knowleitge    of  corn- 
plainant. 

Where  a  complainant  does  not  go  beyond  giving  what  he 
believes  to  be  correct  information  to  the  police,  and  the 
police  without  further  interference  on  his  part  (except  giving 
such  honest  assistance  as  they  may  require),  think  fit  to 
prosecute,  he  cannot  be  held  responsible  in  damages  for  the 
ifailure  of  prosecution.  But  if  the  charge  is  false  to  the 
knowledge  of  the  complainant  and  he  misleads  the  police  by 
bringing  suborned  witnesses  or  influences  them  to  assist  him 
in  sending  an  innocent  man  to  trial,  he  would  be  liable, 
althout^h  the  prosecution  has  not,  technically,  been  conduct- 
ed by  him.  The  question  in  all  cases  of  this  kind  must  be 
— who  was  the  prosecutor?  and  the  answer  must  depend 
upon  the  whole  circumstances  of  the  case.  The  mere  setting 
of  the  law  in  motion  is  not  the  criterion  ;  the  conduct  of  the 
complainant  before  and  after  making  the  charge  must  also 
be  taken  into  consideration.  Fits  John  v.  Mackinder^  9 
C.  B.  N.  S.,  505  ;  Narsinga  Ro^vw  Muthaya  Fillai,  \.  L.  R., 
26  Mad.,  362,  referred  to. 

G.\YA  Prasad  Tewari  v.  Bhag.at  Singh        ...  P.  C.    665 

fii9itrlm<t— presumption — arising  from  co-habitation — habit  and  re- 
pute. 

Before  applying  the  general  presumption  of  marriage 
arising  from  co-habitation  with  habit  and  repute,  it  is  neces- 
sary to  make  sure  that  the  conditions  necessary  for  its 
existence  are  present.  Held  that  where  a  Burmese  woman 
lived  with  a  Burman,  who  had  a  wife  and  mistresses,  and 
cohabited  with  him,  there  was  no  presumption  that  she  was 
his  wife. 

Before  repute  can  arise  there  must  be  some  body  of  neigh- 
bours, many  or  few  or  some  sort  of  public,  large  or  small. 
The  habit  and  repute,  which  alone  is  effective,  is  habit  and 
repute  of  that  particular  status  which  in  the  country  in 
question  is  lawful  marriage. 

Ma  Wun  Di  v.  Ma  Kin         ...  ...  P.  C.      63 

Me51ie  profits — alienation  by  icidoio — invalidity  of  the  alienation — 
Right  of  the  reversioners  to  recot'er  mesne  profits, 

//eld  also  that  the  claim  for  mesne  profits  was  well  found- 
ed the  defendants  having  been  in  possession  of  the  property 
under  deeds  of  sale  which  were  not  good  as  such. 

Raja  Rai  Bhagwat  Dayal  Singh  v.  Debi  Dayal 
Sahu...  ...  ...  ...  P.  C.     J84 

Minor — False  and  fraudulent  representation  by — ejfect  of— 

See  Estoppel  ...  ...  ...  •••    674 

grant  of  letters  of  administration  when  to  be  made  to. 

See  Probate  and  Administration  Act,  1881,  section  n    ...     Tjfy 

Mortgage — adverse  possession — mortgagor  dispossessing  mortgagee 
— rights  of  the  mortgagor. 
See  Possession — adverse  possession  ...  ...       85 

assignment  of  fictitious  mortgage — Subsequent  mort- 
gage for  consideration — rights  of  the  assignee  as  against 
mortgagor  and  mortgagee. 
See  Transfer  of  Property  Act,  1883,  section  53  ...     305 

105 
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Mortgage— f^wi/^/. ) 

no/tce — unregistered  deed— sale  of  the  property  kypotke- 

cated—Puf  chaser  having  notice  of  the\mortgage — Property 
pre-empted  by  the  defendant — whether  notice  to  pre-empt  or. 

A  right  of  pre-emption  is  not  a  right  of  re-purchase  but  is 
simply  a  right  entitling  the  pre-emptor  to  be  substituted  for 
the  vendee  as  purchaser  and  to  stand  in  his  shoes  in  respect 
of  all  the  rights  and  obligations  arising  from  the  sale  under 
which  he  derives  his  title.  He  can  only  get  what  the  vendee 
bargained  for. 

Where,  therefore,  a  vendee  purchases  with  notice  of  a 
prior  unregistered  encumbrance  and  the  property  is  pre- 
empted, the  pre-emptor  takes  subject  to  that  mortgage  even 
if  the  existence  of  that  mortgage  was  concealed  from  him. 

TEJPAL  V,   GiRDHART   LaL  ...  ...  ...      112 

notice — sale  of  property  subject  to    an    unregistered 

mortgage — notice  of  mortgage  severed  after  execution  of 
sale-deed^  but  before  registration. 

See  Indian  Registration  Act,  section  47  ...  ...    607 


-^-^--^redemption-^foreclosure  suit  against  a  Hindu  father 
— Sons  not  made  parties — creditor  having  knowledge  of 
their  existence — Son^s  suit  to  redeem — maintainability  of 

The  principle  of  the  ruling  in  Debt  Singh  v.  fia  Ram^ 
I.  L,  R.,  25  All.,  214,  should  not  be  extended  to  the  cases 
where  a  mortgagee  having  knowledge  of  the  existence  of  the 
sons  of  the  mortgagor  does  not  implead  them  in  a  suit  for 
foreclosure  and  obtains  a  decree  against  the  father  alone. 
The  sons,  who  were  not  made  parties  to  the  foreclosure  suit, 
can  maintain  an  action  to  redeem  the  property  on  the  sole 
ground  that  they  were  not  made  parties  to  the  suit  Bha- 
wani  Prasad  V.  Kallu^  I.  L.  R.,  17  All.,  537,  referred  to. 

Ram  Prasad  v.  Man  Mohan  ...  ...  ...    267 


-Redemption— fixed    rate     tenaitcy— mortgagor    dying 


childless. 

See  Transfer  of  Property  Act,  1882,  section  91  .-•     S79 

Redemption — sale— prior  mortgages — Court  fees. 

See  Court  Fees  Act  (VII  of  1870),  section  7,  clause  i      ...      18 
Redemption — surplus  profits. 

See  Code  of  Civil  Procedure,  1882,  section  43  ...    192 


-Redemption — by  reversioners  during  the  life-time  of  the 


widow. 

See  Transfer  of  Property  Act,  1882,  section  91  (c)  ...    631 


-Sub-mortgagee — Right  to  sell  mortgaged  property— 


Frame  of  suit. 

In  a  properly  constituted  suit  a  sub-mortgagee  is  entitled 
to  a  decree  for  the  sale  of  the  mortgaged  property.  The 
mortgagor  in  such  a  suit  must  be  impleaded  as  also  the 
mortgagees,  so  that  the  former  may  have  an  opportunity  of 
redeeming  and  the  latter  may  be  able  to  safe-guard  their 
interests  in  regard  to  the  claim  put  forward  by  the  sub-mort- 
gagee, and  see  that  the  amount  claimed  is  due, 

Ahmad  Ai^i  Khan  v.  Bila.s  Rai...  ...  ...    \oi 
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-^— r/j^A/  of  an  executor  also  a  residuary  legatee  to  pwrigage 

— suit  by  pecuniary  legatee  to  set  it  aside  will — unpaid 
legacy  charge— priof  ity — lapse  of  tiine-^presumption — mi- 
nority of  iegatees^notice. 

In  a  suit  to  establish  the  priority  of  a  charge  in  respect  of 
an  unpaid  legacy  over  property  of  which  an  equitable  mort- 
gage was  made,  the  mortgagors  being  residuary  legatees 
as  well  as  executors,  and  the  mortgagees  not  being  shown 
to  have  made  any  investigation  of  the  title,  held^  that  the 
claim  must  prevail  over  the  mortgage. 

A  mortgage  by  «n  executor  who  is  also  residuary  legatee 
to  secure  his  private  debt  may  be  set  aside  even  at  the  suit 
of  a  peculiary  legatee,  for  the  nature  of  the  claims  of  lega- 
tees, they  taking  under  the  will,  may  be  ascertained.  But 
as  to  creditors  it  is  different.  If  a  reasonable  time  has 
elapsed  since  the  death  of  the  testator,  and  then  the  executor 
deads  with  the  residue  as  his  own,  the  purchaser  may,  in  the 
absence  of  notice  to  the  contrary,  assume  that  the  debts 
have  been  paid,  or  that  there  are  other  assets  for  payment  of 
the  debts,  if  any,  therefore  the  mortgagee  would  be  safe  as 
against  creditors. 

Graham  v.  Drummond^  L.  R.,  [1896]  i  Ch.,  968,  974,  dis- 
tinguished. 
In  re  Quale' s  Estate^  17  L.  R.,  (Ir.),  361,  referred  to. 

Where  the  mortgage  was  executed  long  after  the  time 
when  by  the  terms  of  the  will  the  legacy  was  to  be  made  up 
and  paid,  but  the  legacy  had  remained  unsatisfied,  lapse  of 
time  was,  no  doubt,  a  circumstance  to  be  considered  as 
implying  the  consent  of  the  legatee  to  the  executor's  act,  but 
the  minority  of  two  of  the  legatees  at  the  time  of  the  mort- 
gage and  the  continued  possession  of  the  mortgagors  rendered 
that  principle  inapplicable. 
The  Bank  of  Bombay  v,  Suleman  Somji  ...P.C.    661 

MtthAiniiiadaii  LxcH^Dower-debt, 

See  Succession  Certificate  Act,  1889  ...  ...     598 

Gift—Mushaa  of  undivided  property— posses- 
sion of  half 

G  made  a  gift  of  his  property  to  his  two  daughters  and 
delivered  possession  of  a  half  undivided  share  to  one  of  them, 
the  other  being  absent  on  a  pilgrimage.  Held^  that  the  gift 
was  not  invalid  but  passed  the  interest  in  the  property  to 
the  daughters.  Muhammad  Mumtas  Ahmad  \\  Zubaidajan, 
I.  L.  R.,  II  All.,  460,  referred  to. 

MOHIB-UL-LAH  7'.  ABDUL  KHALIK  ...  ...      566 

Guardianship— Mother— transfer  by— Lunatics 

benefit — Setting  aside  of  transaction. 

When  a  Muhammadan  mother  acting  as  a  de facto  guardian 
of  her  son  who  is  a  lunatic,  deals  with  his  property  on  his 
behalf  and  for  his  benefit,  the  transaction  should  not  be  set 
aside,  although  under  the  Muhammadan  Law  she  cannot  be 
his  guardian.  Mafaszal  Hussain  v.  Rashidy  1.  L.  R.,  34 
Cal.,  36  ;  Ramcharan  v.  Anukulchandra^  I.  L.  R.,  34  Cal, 
65  ;  Majidan  v.  Ram  Narain,  1.  L.  K.,  26  All.,  22 ;  referred  to. 

U M MI  Begum  T/.  Kesho  Das        ...  ...  ...    47o 


^Inheritance —  Tenancy, 


.See  Agra  Tenancy  Act,  section  22  ...  ,.,77 
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Mtttamnuidaii  iMw—^com/i/,) 

!nheritance^Shia    School—  Maternal    unci e— 

fathef^s  cousin— prefet  ence  between. 

According  to  the  Shia  School  of  Muhammadan  Law  a 
cousin  of  the  deceased's  father  has  no  right  of  inheritance  if 
a  maternal  uncle  of  the  deceased  exists,  the  general  rule 
being  that  one  who  is  related  to  the  deceas^  in  a  near 
degree  excludes  the  one  who  is  more  remote. 

NijABAT  .\u  7'.  Wazir  .Am         ..  ...  ...    543 

-Pre-emption — Shafi  khaleet — Partner  in  the  im- 


munities or  appendages — Nature  of  right — Common  ser- 
vient tenement  between  property  of  vendee  and  property  in 
dispute. 

Plaintiff  pre-emptor  and  defendant  No-  2,  vendor,  were 
brothers.  Defendant  vendor  sold  to  defendant  Na  i,  a 
neighbour,  two  houses  adjacent  to  each  other,  and  between 
the  female  apartments  of  which  and  the  house  of  the  plain- 
tiff, there  was  a  passage  for  the  use  of  the  inmates.  Plaintiff 
sued  for  pre-emption  as  neighbour  and  shaft  khaleet.  The 
defence  was  that  the  plaintiff  had  no  right  ot  pre-emption 
in  preference  to  that  of  the  vendee  who  was  a  neighbour  and 
also  a  shaft  khaleet^  inasmuch  as  the  water  from  the  privy 
of  his  house  passed  through  the  land  of  a  third  person  over 
which  land  the  water  from  the  roof  and  Parnalas  of  the 
houses  in  dispute  also  fell. 

Hcld^  that  under  the  Muhammadan  law,  the  right  of  the 
defendant  vendee  over  the  land  of  the  third  person  was  a 
totally  different  right  from  that  of  the  defendant  vendor 
over  the  same  l^nd.  The  defendant  vendee  was  not  a 
participator  in  any  sense  either  iu  the  property  sold  or  in 
any  of  its  immunities  or  appendages. 

Musharraf  Ali  v.  Shaukat  Am      ...      ...  509 


-Application    of^   pre-emption    based  on  atstom- 


death  of  the  pre-emptor. 

See  Pre-emption  ...  ...  ...  ...    752 

-Will — Shia   School — Bequest  to  one  heir  to  the 


exclusion  of  others — more  than  one-third  of  the  estate, 

.\  Muhammadan  testator,  governed  by  the  Shia  School  of 
law,  cannot  make  a  valid  bequest  (»f  all  his  property  to  one 
of  his  heirs  to  the  exclusion  of  the  other  heirs,  unless 
the  heirs  so  excluded  consent  to  it  subsequent  to  his  death. 
But  the  bequest  of  one-third  of  the  estate  will  be  valid,  if 
made  to  one  of  the  heirs,  without  the  consent  of  the  other 
heirs.  Chcrachom  v.  Valia  Pudiakel^  2  Mad.,  H.  C,  350  ; 
Keramatul  v.  Nassan^  2  A  for  ley's  Digest^  1 20. 

Fahmida  Khanam  7'.  Jafri  Khanam         ...  ...     169 

Mttkaddaml  rights— 

Sep  Hindu  Law — alienation — widow  ...  ...    590 

Mttkhtiar — right  to  prcutice  in  Criminal  Courts. 

See  Code  of  Criminal  Procedure,  section  (4)  {v)  ...      40 

MultifarloUAOeAJ — Suit  for  possession  of  property  within  and  out- 
side jurisdiction  of  court y  compromised— relief  for  property 
within  jurisdiction-'effect  of— cause  of  cution— jurisdiction 
once  vested  in  court— Act  of  parties — effect  of  on. 

K  filed  at  Bareilly  a  suit  for  possession  of  her  share  in  her 
father's  property  situate  in  Bareilly  and  Bara  Banki,  against 
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her  brother  and  his  transferees.  There  were  different  trans- 
ferees of  the  properties  situate  in  the  two  districts.  The 
claim  about  Bareilly  property  was  compromised,  he/df  that 
there  was  a  single  cause  of  action  against  the  brother  and 
his  transferees,  namely,  the  infringement  of  the  plaintiffs 
right  by  her  brother,  out  of  which  the  claims  of  the  other 
defendants  arose,  and  the  suit  was  not  bad  for  multifarious- 
ness, /fti/ar  Kunr  v.  Gur  Prasad^  I.  L.  R.,  11  All ,  33  ; 
Mazhar  Aliw  Sajjad  Hiisain^  1.  L.  R.,  24  AIL,  358  ;  Parbaii 
Kunwar  v.  Mahmud  Fatiina^  1.  L.  K.,  29  All.,  267  ;  Iskan 
Chander  v.  Rameswar  Mondoly  I.  L.  R.,  24  Cal.,  831  ;  Nando 
Kunwar  \\  Banomaii^  I.  L  R.,  29  Cal.,  871  ;  referred  to. 
Ram  Rajiw  Dhup  Nai ain^  [1885]  ^.  VV.  N.,  125,  over-ruled. 
Ganesht  Lai  w  Khairati  Singh^  I.  L.  R.,  16  All.,  279,  distin- 
guished. 

When  once  jurisdiction  is  vested  in  a  court,  it  will  not  be 
taken  away  by  any  act  of  parties.  Hence  the  compromise 
of  the  suit  about  Bareilly  property  did  not  take  away  the 
jurisdiction  of  the  Bareilly  court  to  adjudicate  about  Bara 
Banki  property.  Khatija  v.  Ismail^  I.  L.  R.,  12  Mad.,  380, 
referred  to. 

KuBRA  Jan  v.  Ram  Bali  ...  ...  ...    F.  B.    647 

Mttolclpalltles  Act  (No.  I  of  :i900-U.  P.)— section  88-^2/MV 

street  — meaning  of-^lind  lane. 

Where  it  was  proved  that  a  cut  de  sac  had  been  lighted, 
drained,  and  swept  by  the  Municipality,  and  upon  sale  of  the 
property  of  the  former  owner,  the  portion  forming  this  lane 
had  not  been  sold,  and  the  public  had  been  using  it  freely 
for  thirty  years,  held  that  it  was  a  public  street  within  the 
meaning  of  section  88,  sub-section  i,  of  the  North-Western 
Provinces  and  Oudh  Municipalities  Act.  Where,  therefore, 
the  municipality  ordered  the  demolition  of  constructions 
made  upon  it,  and  an  injunction  was  asked  for  against 
interference  with  the  lane,  held,  that  the  municipality  acted 
within  its  rights  and  the  injunction  should  not  be  granted. 

The  Municipal  Board  of  Bulandshahr  7/.  Dakhhan 
Lal         ...  ...  ...  ...  ...      45 

Notice— See  Mortgage. 

See  Indian  Registration  Act,  1877,  section  47...  ...    607 

— —  Will — unpaid  legacy — charge — mot  tgage — priority — lapse    of 
time^Presmnption — 

See  Mortgage  ...  ...  ...  ...    661 

N.-W.  P.  Rent  Act  (XII  of  1881),  section  \1  A— Lease  by  Collec- 
tor— Proceedings  commenced  before  the  passing  of  Act  IT  of 
rgoi — termination  of 

In  executing  a  decree  of  a  Rent  Court,  the  Collector, 
purporting  to  act  under  section  174  of  the  N.-W  P.  Rent 
Act,  made  a  lease  of  the  property  of  the  judgment-debtor, 
iifter  the  passing  of  the  Tenancy  Act  II  of  1901.  In  a  suit 
brought  to  set  aside  the  lease,  held  that  the  execution  pro- 
ceedings having  commenced  before  the  passing  of  the  new 
.Act  should  have  been  completed  under  that  Act  and  the 
Collector  could  grant  a  lease  of  the  property  instead  of  sell- 
ing it. 

Ghulam  Abbas  v.  Abdulla  Khan  ...  ...    472 

NuUance — killing  of  cows. 

See  Code  of  Civil  Procedure,  1882  ...  ...     I47 
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Official  tLSa^tntt—repfeseniative  of  the  juifgtneni'deb/or—Code  of 
Civil  ProcedurCy  1882^  section  244. 

See  Code  of  Civil  Procedure,  1882,  section  244 
Onus  prolMiiHll — adoption— onus  of  proving  invalidity. 
See  Hindu  Law — adoption 

— alitnation — Hindu  widow — Legal  necessity. 


See  Hindu  Law — alienation 


Hindu  Law — debts — son^s  liability — immorality — 

Antecedent  debts. 

See  Hindu  Law — debts 

-Suit  under  section  j8j  of  the  Code  of  Civil  Proce- 


dure, 1882, 

See  Code  of  Civil  Procedure,  1882,  section  283 
VrntA^m-^foffeiture  of  admissability  of  the  statement  of  approver  on 
oath — irregularity  intending  pardon. 

See  Code  of  Criminal  Procedure,  1898,  section  337 
Parties — adding  of-— adverse  claimants. 

See  Transfer  of  Property  Act,  1882,  section  85 
suit  for  possession  of  trust  pt  operty. 

See  Trust    ... 
Sub-mortgage-suit  upon. 

See  Mortgage — sub-mortgage 
Pmrtitlcin— Agreement  among  co-o^vners  that  shares  should  temain 

joint — not  enforceable. 

See  Hindu  Law — Partition 

Land  assessed  to  Re%'enue—furisdiction   of  Civil  and 

Revenue  Courts. 

See  Jurisdiction — Civil  and  Revenue  Courts  ... 

Partition  Act  (iV  of  1 893),  section  4—"  undivided  family,  mean- 
ing of— whether  applicable  to  Muhammadans, 

Muhammadans  are  not  excluded  from  the  benefit  of  section 
4  of  the  Partition  Act  {W  of  1893).  The  object  of  that  sec- 
tion explained.  Per  shad  v.  Bankey  Lai,  9,  Oudh  cases  i  ^3, 
followed.  Hashmat  Ali  v.  Muhammad  Umar,  \.  L.  R.,  29 
All,  308,  over-ruled. 

Sultan  Begum  v,  Debi  Prasad      ...  ...  F,  B. 

Penal  Code  (Act  XLV  of  1860),  section  ZZ^— Operation  for  con- 
tracts-failure of  operation — negligence. 

When  an  accused  in  good  faith  performed  an  operation 
upon  a  woman  with  her  consent  for  cataract  according  to  the 
recognised  method  of  Indian  eye  surgery,  the  result  of  which 
was  thai  she  lost  her  eyesight,  held  that  he  was  not  guilty  of 
an  offence  under  section  338  of  the  Indian  Penal  Code. 

SuRAjBALi  V.  Emperor 

section  415. 

See  Code  of  Criminal  Procedure,  1898,  section  179 

-section  AM— mischief— Canal  Act 


(  VIII  of  iSyj),  section  70. 

When  the  accused  cut  the  patri  on  the  borders  of  the 
canal  distributory  and  through  the  gap  thus  made  turned  oft 
the  water  from  the  distributory  to  their  fields,  they  were  not 
guilty  of  committing  mischief  but  were  guilty  of  an  offence 
under  the  Canal  Act. 

Taj-ud-din  7\  Emperor 
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Possession — Adverse  possession — Mortgagor  dispossessinj^    Mort- 
gagee—proprietary rights  not  acquired — Mortgagees'  rights 
— rights  of  co-mortgagor. 

By  adverse  possession  is  meant  possession  by  a  person 
liolding  the  land  on  his  own  behalf  or  on  behalf  of  some  per- 
son other  than  the  true  owner,  the  true  owner  having  a  right 
to  immediate  possession.  Where,  therefore,  one,  of  the  two 
mortgagors  dispossesses  a  usufructuary  mortgagee  at  a  time 
when  the  mortgagors  were  not  entitled  to  immediate  posses- 
sion and  remains  in  possession  for  a  period  of  twelve  years, 
he  does  not  acquire  full  proprietary  rights.  He  only  acquires 
the  mortgagee's  rights,  which  are  rights  of  a  limited  nature, 
and  only  these  rights  vest  in  him.  Muhammad  Husainv. 
Mulchand^  I.  L  R.,  27  All.,  395  ;  Chinto  v.  Janki^  I.  L.  R., 
18  Bom.,  51  ;  Be  joy  Chandra  v.  Kally  Prosunno,  I.  L.  R.,  3 
Cal.,  327,    referred  to. 

When  a  mortgagor  acquires  such  a  possession  against  the 
mortgagee,  his  co-mortgagor  can  recover  possession  of  his 
share  only  by  redeeming  him.  Vithoba  v.  Ganga  Ram^  12 
Bom.,  H.  C,  180,  referred  to. 

IsMDAR  Khan  v.  Ahmad  Husain  ...  ...      85 


-  One  co-sharer— joint  property — whether  adverse  posses- 


sion. 

Exclusive  possession  of  a  co-owner  of  property  which 
originally  had  been  joint,  does  not  per  se  amount  to  adverse 
possession  as  against  his  co-sharers.  Where  one  of  the  two 
sisters  remained  in  possession  of  the  father's  property  for 
twenty-one  years  and  the  other  did  not  "  participate  in  pos- 
session," keld^  that  that  only  did  not  make  her  possession 
adverse.  Sheikh  Asud  Ali  \.  Sheikh  Akbar  Ali^  1  C.  L.  R., 
364  ;  Baroda  Sundari  v.  Annoda  Sundari^  3  C.  W.  N.,  774, 
referred  to. 

Pakbati  V,  Ram  Prasad  ...  ...  ...    511 

Practice — Full  Bench  reference — Bench    not  constituted— Powers 
and  duties  of  the  Division  Bench, 
See  Code  of  Civil  Procedure,  1882,  section  244  ...    283 

First    Court   stopping   plaintiJPs    evidence — Appellate 

Courts  procedure  of—  When  it  thinks  e%ndence  insufficient 

— Remand* 

A  Munsif  treating  a  case  as  undefended,  stopped  the  plain- 
tiff from  producing  all  the  available  evidence.  The  Jud^e 
in  appeal  treating  the  evidence  as  insufficient  dismissed  the 
suit  Held^  that  the  proper  course  was  to  remand  the  case 
to  the  first  court,  in  order  that  it  may  give  the  plaintiff  an 
opportunity  of  producing  his  evidence.  Kalian  Prasad  v. 
Bishnath^  A.  W.  N.,  1905,  p.  266,  followed. 

Pabitra  Kunwar  v.  Maharaja  of  Bknares  ...    468 

Proceedings  on  Sunday — whether  void— Lord's  Day  Act 

— application  to  India. 

A  Munsif  went  on  an  inspection  on  Sunday.  While  there 
the  parties  entered  into  a  compromise  which  was  recorded 
by  him  and  a  decree  passed  on  the  spot  Held  that  the  pro- 
ceedings of  the  Munsif  were  not  vitiated  by  the  fact  that 
they  were  taken  on  a  Sunday,  Lords  Day  Act  does  not 
apply  to  India.  Paramshook  v.  Rasheed-ud-dowlahy  7  Mad., 
H.  C.  R.,  285,  referred  to. 

Sheoram  Tkw.ari  v.  Tiiakirhrasad        ...  ...     106 
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Practice— (<v/iA/. ) 
order  of  Retnand — appeal  from—after  decree  in  suit. 

See  Code  of  Civil  Procedure,  1882,  section  568  ...     447 

Primogenltttre— Law  of — 

See  }lindu  Law — I mpartable  estate  ...  ...     425 

Pra-emptloa — nature  of  the  right  of— -effect  if  pre-emption  allmved. 

See  Mortgage  ...  ...  ...  ...     112 


-Wajib-ul-arz — Sale    on    ^  same    price   as    paid    by 


stianger^ — No  right  inter  se  among  different  classes  of  pre- 
emptors. 

Where  a  luajib-ul-at s  recognised  a  right  of  pre-emption 
*  on  the  same  price  as  paid  by  a  stranger '  {shakhs  ghair)^ 
though  it  mentioned  different  categories  of  pre-emptors,  and 
gave  some  of  them  a  preferential  right  over  others,  held^ 
that  the  right  to  pre-empt  arose  only  in  the  case  of  a  sale  to 
a  stranger.  Khaiun  Bibi  v.  Sayida  Bibi^  1.  L.  R.,  27  All., 
456,  referred  to. 

Narain  Saran  Singh  v.  Sidh  Narain  Singh        ...    655 


'\W?i]\h-MV2Lri^Construction— Rights    of  holders    of 


khalsa  and  milk. 

The  wajib-ul-arz  of  a  village  provided  as  follows  : — The 
zamindar  of  the  khalsa  is  one  person,  hence  there  is  no  cus- 
tom of  pre-emption  in  the  khalsa  but  among  the  owners  of 
the  khalsa  and  the  milk  the  following  custom  of  pre- 
emption prevails.  Held^  that  under  the  condition  of  the 
wajib-ul-arz  set  out  above,  the  khalsa  land  was  not  subject 
to  a  claim  of  pre-emption  but  that  the  Muhammadan  Law 
of  pre-emption  applied,  and  the  fact  that  the  property  was 
purchased  by  a  Hmdu  made  no  difference.  Gobind  Dayal  v. 
Inayat-ullah^  I.  L.  R.,  7  All.,  775  ;  Qurban  Husain  v.  Chote 
Laly  L  L.  R.,  22  AIL,  102  ;  Amir  Hasan  v.  Rahim  Bakshy 
I.  L.  R.,  19  AH.,  466,  referred  to. 

Ramlal  V,  Bahadur  Ali  ...  ...  ...    414 


-  Wajib-ul-arz — A  razidar — Hissedar, 


Arazidars  in  District  Basti  are  not  members  of  the  co- 
parcenary body  in  a  village.  A  custom  of  pre-emption, 
recorded  in  a  wajib-ul-ars^  in  »*espect  of  the  transfer  of  a 
haqiat  by  a  hissedar  applies  only  to  co-parceners,  and  no 
claim  can  be  maintained  in  respect  of  the  sale  of  arasidari 
land. 

Uman  Kuar  V,  Jarbandhan  Patthak  ...  F.  B.    447 

-Wajib-ul-arz — Construction — Hindu  IVido^i/s  brothet 


— not  enlitled  to  pre-empt— purchaser — estopped  from  deny- 
ing the  sale, 

A  wajib-ul-arz  of  a  village  gave  a  right  of  pre-emption  to 
the  brother  of  the  vendor  and  then  to  co-sharers.  Further 
on  it  provided  that  a  Hindu  widow,  succeeding  to  her  hus- 
band, would  have  no  right  to  sell  to  her  brother  or  father. 
Heldy  that  the  wajib-ul-arz  must  be  read  as  a  whole,  and 
the  brother  of  a  Hindu  widow  had  no  right  to  pre-empt  and 
could  not  resist  a  claim  by  a  co-sharer  for  pre-emption. 

It  does  not  lie  in  the  mouth  of  the  person  purchasing  the 
property,  in  violation  of  the  terms  of  the  wajio-ul  ars^  to  say 
that  there  has  been  no  sale. 

Ra.m  NiWAZ  z/.  Dakho  ...  ...  ...     183 
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Pre-em  ptlon —Uontd. ) 

VVajib-ul-arz — Sharik-hakiat — Malik — Owner  of  resum- 
ed muafi — Preference  over  co- sharers  in  other  khata. 

The  wajiihui-arz  gave  a  right  of  pre-emption  to  sharik 
hakiaty  if  any,  of  the  malikans  who  sold  their  property. 
Held^  that  an  owner  of  resumed  muafi  (where  that  was 
resumed  before  the  preparation  of  the  wajib-ul-ars)^  was  a 
tnalik  within  the  meaning  of  the  wajib-ul-ais^  if  he  was  a 
co-sharer  in  the  same  khata  with  the  vendor  and  had  a 
preferential  right  over  a  sharik  of  a  different  khata. 

Narain  Prasad  7'.  MuNNA  Lal...  ...  ...    302 

-  W  aj  i  b-  ul  -arz construe  tion Shurkayan  -  i-shikmi- — 


meaning  of 

Where  the  wajib-ul-arz  of  a  village  gave  a  right  of  pre- 
emption first  to  shw  kayan-i-shikmi^  then  to  shurkayan-ek- 
jaddi  and  lastly  to  khewatdaran^  held  that  shurkayan-i-shik'mi 
was  intended  to  denote  relatives  by  blood  and  not  co-sharers 
in  any  sub-division  of  the  mahal.  feymal  v.  Kesree,  [1866], 
Agra  Full  Bench  Rulings,  171,  referred  to.  Abdul  Shakur 
v.  Mendaiy  [1901 J  I.  L.  R.,  23  All.,  260,  distinguished. 

Bahal  Singh  v.  Mubarak-un-nissa 

-Wajib-ul-arz — construction  of— Custom   or    contract — 


Partition —  Co-sharer. 

Where  a  wajib-ul-arz  opened  with  a  declaration  that  the 
zamindars  and  khewatdars  agreed  that  up  to  the  term  of 
settlement  and  in  future  to  the  termination  of  the  next  settle- 
ment they  should  abide  by  the  following  conditions  and  act 
upon  them,  and  one  of  the  conditions  related  to  pre-emption, 
held  that  the  record  was  one  of  contract  and  not  custom. 

Where  a  wajib-ul-ars  recognised  a  right  of  pre-emption  in 
fovour  of  co-sharers  descended  from  a  common  ancestor, 
and  by  reason  of  a  subsequent  partition,  the  pre-emptor, 
though  descended  from  the  same  stock  as  the  vendor,  had 
ceased  to  hold  any  share  in  the  mahal ^  portion  of  which  was 
the  subject  of  sale,  semble  if  the  right  recorded  was  one 
existing  by  custom,  the  plaintiff  would  be  entitled  to  pre- 
empt. 

BuDH  .Singh  v.  Gopal  Rai         ...  ...  •••539 

Wajib-ul-arz — Custom  or  contract — Construction, 


A  wajib-ul-arz  provided  that  "  no  pre-emption  suit  has  as 
yet  been  brought  or  decided.  We  agree  that  the  custom  of 
right  of  pre-emption  should  prevail  in  future  {aenda  jari 
rakhna  manzur  hai).^^  In  the  wajib-ul-arz  prepared  at  the 
subsequent  settlement,  no  such  clause  was  inserted.  Hcld^ 
that  the  record  was  a  record  of  contract  and  not  a  record  of 
pre-existing  custom  and  came  to  an  end  with  the  subsequent 
settlement.  Se^oak  Singh  v.  Girja  Pande^  2  A.  L.  J.  R.,  6, 
distinguished. 

Tasaduk  HusAiN  Khan  v.  Ali  Husain  Khan  ...      470 

Wajib-ul-arz — One  mahal — Perfect  partition—  Custom — 

Contract. 

Mauza  Harauli  was  sub-divided  by  perfect  partition  into 
three  mahals  :  Mahal  Ali  Mazhar,  Mahal  Bhairon  Pershad, 
Mahal  Sheo  Dial  Ram.  Before  partition  the  wajib-ul-arz 
of  the  .Mauza  provided  that  a  right  of  pre-emption  existed 
in  the  following  order :  first  to  sharerS  descended  from  a 
common  ancestor,  then  to  co-sharers  in  the  village,  then  to 
strangers.     At  the  time  of  partition  three  wajib-til-arzes  were 
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prepared  for  the  three  mahals.  The  wajib-ui-arz  for  the 
mahals  Ali  Mazhar  and  Bhairon  Pershad,  which  mahals  had 
a  sole  proprietor,  reproduced  the  wording  of  the  wajib-ul-ars 
of  the  undivided  village,  in  a  chapter,  the  heading  of  which 
referred  to  the  rights  of  sharers  in  the  mahal.  In  the  third 
mahal,  which  had  numerous  sharers,  the  wording  of  the 
original  wajib-ul-arz  was  modified,  and  it  was  provided  that 
a  right  of  pre-emption  in  case  of  a  transfer  by  a  patiidar 
would  exist  in  the  following  order  :  first  co-sharers  descend- 
ed from  a  common  ancestor,  then  pattidars,  then  strangers. 
On  sale  of  Mahal  Ali  Mazhar  the  proprietor  of  Mahal 
Bhairon  Pershad  sued  for  pre-emption,  basing  his  claim  on 
the  wajib'Ul-arz,  Held  that  the  preparation  of  new  wajib-ul- 
arzes  for  the  three  mahals  abrogated  the  old  custom  ol 
pre-emption,  and  that  the  fact  that  the  sole  proprietors  of 
Mahals  Ali  Mazhar  and  Bhairon  Pershad  had  caused  to  be 
made  an  entry  in  the  wajib-ul-arz  relating  to  the  right  of 
pre-emption  in  those  mahals,  did  not  give  these  proprietors 
any  authority  to  control  their  own  rights  or  the  rights  of 
their  successors  over  the  property.  The  wajtb-ul-arz  did 
not  prove  the  existence  of  a  custom  of  pre-emption  in  the 
mahals  in  question. 

B.  E.  O'CoNOR  V.  Raj  Bahadur...  ...  ...      79 

refusal  to  purchase— before  sale  settled  with  a  stranger 

effect  of 

In  order  to  defeat  the  plaintiffs  right  of  pre-emption,  it 
must  be  shown  that  an  offer  to  purchase  was  made  to  him 
when  the  price  had  been  fixed  between  the  vendor  and  the 
vendee  and  that  was  brought  to  his  knowledge.  The  mere 
fact  that  the  plaintiff  refused  to  purchase  before  the  price 
was  settled  between  the  vendor  and  vendee,  does  not  debar 
him  from  claiming  his  right  of  pre-emption.  Kanhia  Lai  v. 
Kalka  Prasad^  1.  L.  R.,  27  All,  670  ;  Sohan  Lai  v.  Shahab- 
tiddifty  S.  A.  909  of  1 90 1,  followed. 

MUNAWAR  HUSAIN  7/    KHADIM  ALI  ...  ...      331 

-Final  deaee—Date  fixed  for  preferring  an  appeal  not 


expiring. 

A  decree  does  not  become  final  before  the  date  allowed  for 
preferring  an  appeal  expires.  Sheikh  Ewaz  v.  Mokuna 
Bibi^  I.  L.  R.,  1  All.,  132,  and  Ram  Sahai  v.  Gaya^  1.  L.  K., 
7  All.,  107,  followed. 

GOPAL  Das  2^' Mamman  KuAR    ...  ...  ...     136 

Plaintiff  dead — Reptesentatives  can  crrry  on  suit  based 

on  custom — Rule  oj  Muhammcuian  Law— Pre-etnp tor's 
right — subsisting  on  date  of  decree — Second  purchase  by 
vendee — No  suit  for  pre-emption —  Vendee's  title  absolute 
— Burden  of  proof 

The  representative  of  the  pre-emptor  in  a  suit  based  upon 
the  wafib'Ul-arz  is  a  co-sharer  and  can  carry  on  the  suit 
which  his  predecessor  in  title  instituted.  The  principle  of 
Muhammadan  Law  does  not  apply  to  a  case  of  pre-emption 
based  on  custom. 

A  plaintiff  claiming  pre-emption  is  not  entitled  to  a  decree 
unless  his  right  subsists  upon  the  date  of  the  decree. 
Where  the  vendees  purchase  a  second  share  in  the  property 
and  no  suit  for  pre-emption  is  brought  in  respect  of  that 
share  within  one  year,  they  are  entitled  to  retain  the  share 
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Pre-em  ption — {contcL ) 

formerly  purchased  and  in  respect  of  which  a  suit  for  pre- 
emption had  been  instituted. 

It  is  for  the  plaintiff  pre-emptor  to  show  that  a  suit  for 
pre-emption  in  respect  of  the  second  purchase  had  been 
mstituted. 

MaLKHAN  SlHGH  V,  KaSHI  PRASAD 


See  Muhammadan  Pre-emption 

'Leave  to  sue  next  friend  of  a  minor. 


See  Code  of  Civil  Procedure,  1882,  section  440 


-. against  partial  intestacy. 

See  Will— construction  of— 


752 


509 


633 


519 


•  Will— unpaid  legacy— lapse  of  time. 


Principal  and  Kztnt^ Ratification. 

See  Contract — Principal  and  Agent 
Principal  and  surety — admission  of  Principal  debtors. 

See  Contract — Principal  and  surety 

Probate  and  AdmlnUtraUon  Act  (V  of  1881),  aecUon  33— J// 

nors — Right  to  be  appointed  administrators. 

Section  33  of  the  Probate  and  Administration  Act  does 
not  warrant  Letters  of  Administration  being  granted  to 
minors  under  the  guardianship  of  any  one.  Only  in  cases 
where  minors  are  solely  entitled  to  the  estate  according  to 
the  rules  for  distribution  of  the  intestate's  estate  can  Letters 
of  Administration  be  granted  to  persons  to  whom  the  minors' 
estate  has  been  committed  by  competent  authority. 

Jaihal  Singh  %'.  Hari  Singh    ... 

Provincial  Small  Cause  Courts  Act  (IX  of  1887),  section  25— 

Revision— Powers  of  High  Court-  Code  of  Civil  Proce- 
dure (Act  XIV  of  r882)y  sections  108^  622— Setting  aside 
ex  parte  decree — Condition  precedent • 

The  powers  of  revision  given  to  the  High  Court  by  section 
25,  Small  Cause  Court  Act,  are  more  extensive  than  those 
exercised  by  that  Court  under  section  622,  Civil  Procedure 
Code.  Afaclaren  v.  IVeltiy  [1907]  A.  W.  N.,  p.  227  ;  Vias 
Ram  V.  Ralla  Ram^  I.  L.  R.,  21  All.,  89,  referred  to. 

The  deposition  of  the  decretal  amount  or  the  furnishing  of 
the  security  is  a  condition  precedent  to  the  setting  aside  of 
an  ex  parte  decree.  Where  none  of  these  essentials  has  been 
complied  with,  the  court  is  bound  to  dismiss  the  application. 
The  defect  is  not  cured  by  subsequently  depositing  the  de- 
cretal amount,  fagannath  v.  Chet  Ram^  3  A.  L.  J.  R.,  318, 
followed. 


Nanhemal  v.  Harjas 


See  Code  of  Civil  Procedure,  1882,  section  223 
Ratification— /'r/'/w/'^rt/  and  Agent. 

See  Contract — Principal  and  Agent. 
Redemption — Mortgage. 

See  Code  of  Civil  Procedure,  1882,  section   43 

See  Mortgage — Redemption. 
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Registration  Act,  1877,  secUon  17,  clause  (b;. 

See  Evidence  Act,  1872,  section  92  ...  ...     717 

sections  47,  50 — Sale  of  property  subject 

to  an  unregistered  mortgage — Notice  of  mortgage  serifed 
after  execution  of  sale-deed  but  before  registration— pur- 
chaser li'hether  bound. 

Where  property  is  sold  which  had  a  previous  unregistered 
mortgage  existing  in  respect  of  it,  the  registration  of  the 
mortgage  not  being  compulsory,  and  notice  of  the  mortgage 
is  served  on  the  vendee  after  the  sale-deed  is  executed  but 
before  it  is  registered,  the  purchaser  is  bound  by  the  mort- 
gage. Diwan  Singh  v.  /adho  Singh,  1.  L.  R.,  19  All.,  145, 
and  Hhikhi  Rai  v.  I'dit  Narain  Singh,  1.  L.  R.,  25  All., 
366,  applied. 

Khiat.i  Kam  v.  Him m ATA  ...  ..  ...    607 

section  50. 


.See  Section  47  ...  ...  ...  ...     607 

Religious  endowment — Pouter  of  a  Hindu  testator  to  place  limita- 
tions— Bequest  folloived  by  endowment. 

.See  Hindu  Law — Religious  endowment  ...  ...     256 

Religious  Endowment  Act  (XX  of  1863),  section  \A—Po^ver  to 
appoint  a  mu*  trustee-  Code  of  Civil  Procedure  {Act  XIV 
of  1 88 2),  section  j;jg. 

Section  14  of  the  Religious  Endowment  Act  only  empowers 
a  court  to  direct  the  specific  performance  of  any  act  by 
the  trustee,  manager  or  superintendent  or  to  award  damages 
or  costs  against  such  trustee,  manager  or  superintendent 
and  to  direct  their  removal.  It  confers  no  power  on  the 
court  to  appoint  a  new  trustee,  manager  or  superintendent, 
for  which  the  proceedings  provided  for  by  section  539  of  the 
Code  of  Civil  Procedure  must  be  resorted  to. 

Sada  Shankar  7'.  H.^Ri  Shankar       ...       ...  191 

— — ■ payment  of  in  advance — 

subsequent  sale 

See  Lease     ...  ...  ...  ...  ...       91 

Rent  free  holding—  Suit  for  parti /ion . 

See  Jurisdiction — Civil  and  Revenue  Courts  ...  ...     734 

Residency  Legatee— A*/]^:^/  of  mopfa^aiie  for  personal  debts  iL^hete 

there  are  unpaid  legatees. 

See  .Mortgage  ...  ...  ...  ...    661 

Res  VMonXfL— Co-defendants. 

The  plaintiffs  brought  the  suit  for  possession  against  the 
defendant,  alleging  that  the  mortgage  which  he  held  had 
been  satisfied  by  the  usufruct.  The  plaintiffs  and  the  defen- 
dants were  co-defendants  to  a  suit  for  redemption  which 
had  been  brought  by  a  third  party  who  represented  only  a 
portion  of  the  equity  of  redemption.  The  plantiffs  who  were 
defendants  to  that  suit  did  not  defend  it,  although  they  might 
have  then  pleaded  that  the  plaintiff  to  that  suit  was  not 
entitled  to  the  whole  of  the  equity  of  redemption,  and  that 
they  had  also  an  interest  m  it  as  reversioners.  In  their 
present  suit  the  plaintiffs  claimed  possession  of  a  portion  of 
the  property  setting  up  their  right  to  it  as  reversioners. 
Helct,  that  their  present  suit  was  not  barred  by  res  judicata, 
although  they  might  have  pleaded  their  title  as  owner  of  a 
portion  of  the  equity  of  redemption. 

Kmjat  7'.  Faiz  Au  Khan  ..  ...  ••.    3^7 
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Fagk. 
Res-Judlcata  ^[^conid,) 

Land  Revenue  Act  {III  of  igoi) — Sectioned — Appli- 
cation for  fixing  the  rent — Certain  bond  held  as  obtained  by 
undue  influence — Subsequent  suit— Whether  finding  res 
judicata. 

The  zamindar  obtained  a  bond  from  a  tenant  in  payment 
of  rent  at  a  certain  rate  for  non-occupancy  and  ex-proprietar\' 
holding.  The  tenant  applied  to  the  revenue  court,  under 
section  36  of  the  Land  Revenue  Act,  to  fix  the  rent  of  the 
holdings.  The  .\ssistant  Collector  held  that  the  bond  was 
obtained  by  undue  influence  so  far  as  it  related  to  the 
ex-proprietary  holding  and  fixed  the  rent  of  that  holding. 
In  a  suit  brought  by  the  zamindar  for  arrears  of  rent,  held^ 
that  the  finding  of  the  Assistant  Collector  about  the  bond 
having  been  obtained  by  undue  influence  did  not  operate  as 
res  judicata  inasmuch  as  it  was  not  open  to  him  in  an  applica- 
tion under  section  36,  Land  Revenue  Act,  to  decide  that  the 
agreement  was  void  so  as  to  preclude  the  plaintiflf  from 
setting  it  up  in  a  suit. 

Shohrat  Singh  7'.  SoNKALA  KuARi  ...  ...    642 

Landlord  and  tenant — ejectment — re7>enuc  court. 


See  Jurisdiction — civil  and  revenue  courts       ...  ...      30 

-Question  of  title  decided  on  foi  mer  suit  by  revenue 


court— former  suit  wrongly  instituted  in  that  court — 
Appeal  to  the  civil  court — suit  to  be  deemed  as  instituted 
in  right  court. 

C'ode  of  (3ivil  Procedure,  1882,  section  13        ...  ...     407 


See  Code  of  Civil  Procedure,  section  13         ...  ...       48 


See  Code  of  Civil  Procedure,  1882,  section  13...  ...       ^7 

Reversioners — Widow — Alienation. 

See  Hindu  Law  ...  ...  ...  ...         1 

. Hindu  Imw — effect  of  a  compromise  fty  a  wido^v 

when  followed  by  decree. 

See  Hindu  Law — Reversioners     ...  ...  ...       43 

RevUion — Code  of  Civil  Procedure,  1S82,  section  j/oA. 

See  Code  of  Civil  Procedure,  1882,  section  244  ...  557 
Sanction  to  prosecute. 

See  Code  of  Criminal  Procedure,  1898,  section  439  ...  749 
Sma/l  Cause  Court  decision  -  Po^cers  of  the  High  Court. 

See  Provincial  Small  Cause  Court,  1887,  section  25         ...     295 

-Not  entertained  where  other  remedies  open  to  aggrieved 


party. 

See  Specific  I. elief  Act,  1877,  section  9  ...  ...     297 

Right  to  sue— Auction  purchase- -  Code  of  Civil  Procedure  (Act 

XIV  of  18S2,,  Section  244. 

See  Code  of  Civil   Procedure  ^Act  XIV  of  1882},   section 
244  ...  ...  ...  ...  ...       20 

Costs  not  allowed  in  execution  department— Costs  of 

objections— Suit  not  maintainable. 

Costs  incurred  by  the  plaintiff  in  preferring  objections  in 
the  execution  department,  under  section  278,  Civil  Proce- 
dure Code,  cannot   be   recovered  by  a  separate  suit,  even  if 
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Right  to  sue—(con/(i) 

the  court  states  no  reason  for  ordering  that  the  costs  should 
not  follow  the  event  Mahram  Das  v.  Ajudhia^  I.  L.  R., 
8  All,  452,  and  Kadit  Bux  v.  Sixlig  Ram^  I.  L.  R.,  9 
All.,  474,  referred  to. 

Salig  Ram  v,  Tika  Ram  ...  ...  ...     140 

Declaration  of  right  to  kill  Cows. 

See  Code  of  Civil  Procedure,  1882  ...  ...     147 

Suit  to  set  aside  a  decree — no  fraud  alleged. 


See  Decree  ..  ...  ...  •••      3S 


Payments  towards  decree  not  certified  under  section 

2jS  of  tne  Code  of  Civil  Procedure.,  1882— Suit  for  fecoTery 
(f  that  amount. 

See  Code  of  Civil  Procedure,  1882,  section  244  ...    470 


-Ex  parte  decree  for  money  realized— reduction  of  the 


amount  upon  appeal — referred. 

See  Code  of  Civil  Procedure,  section  244       ...  ...     527 


-Concurrent  lease — fight  of  the  second  lessee  to  sue 


the  first  J  or  rent. 

See  Lease  ...  ...  ...  ...  ...    423 

Stamp  Act  {II  of  r8gg)^  sections  40  and 44—  duty  and 

penal tv  reco^fered from  person  filing  doaiment — suit  against 
Secretary  of  State. 

.See  Stamp  Act,  1899,  section  40    ...  ...  ...     262 

duty—penalty  reco7.>ered  from  persons  not  liable  to  pay 

duty  under  .Stamp  Act.,  i8gg — fight  to  reco7'er frotn  the 
same. 

See  Stamp  Act,  1899,  section  40    •••  •••  .-•    262 

Rules  of  the  Local  Qovernment— /////i^r  section  320  of  the  Code  of 
Civil  Procedure — Rule  ij  {XII). 

See  Code  of  Civil  Procedure,  section  3 loA      ..  ...     253 

Sanction  to  prosecute—Revision. 

See  Code  of  Criminal  Procedure,  section  439  ...     749 


-Order  not  specifying  the  place  and  occa- 


sion of  offence — defective. 

See    Code    of  Criminal  Procedure,  section  195  ...     247 

Second  a  ppeal — Custom — question — law. 

See  Code  of  Civil  Procedure,  1882,  section  584  ...    456 

Shea  Law- 
See  Muhammadan  Law — Shea  Law  ...  ...     543 

Specific  Performance- 
See  Lessor  and  Lessee  ...  ...     529 

Specific  Relief  Act  (II  of  1877),  section  9Suftfor  possession— 
Crimittal  proceedings — effect  of  Revision— other  remedy 
open — not  entertainable. 

Criminal  proceedings,  if  any,  taken  under  section  145  of 
the  Criminal  Procedure  Code,  in  no  way  interfere  with  the 
plaintiffs  right,  under  section  9  of  the  Specific  Relief  Act, 
which  accrued  so  soon  as  his  possession  was  interfered  with 
by  the  defendant. 
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The  High  Court  will  not  interfere  in  revision  where  other 
remeclies  are  open  to  the  aggrieved  party.  S/ieo  Prasatf  v. 
Ktxstura  Kuar^  I.  L.  R.,  10  All.,  1 19,  referred  to 

JWALA  T/.  Ganga  Prasad  ...  ...  ...    297 

-section  42 — Possession — Suit  for 


declaration  of  title — Application  fo9  partition  in  Revenue 
Court— Objection — Land  Re^'enue  Act  {Act  III  of  igoi)^ 
sections  ifiy  2jj  (k). 

The  plaintiffs  who  were  lambardars  objected,  under  sec- 
tion III  ot  the  Land  Revenue  Act,  to  an  application  for 
partition  made  by  the  defendant,  alleging  that  the  latter  had 
no  share  in  the  zamindari,  and  they  were  required  to  institute 
a  suit  in  the  Civil  Court.  Accordingly  the  present  suit  for 
declaration  was  brought. 

Held^  that  the  plaintiffs  being  admittedly  in  possession  as 
lambardars,  all  that  was  needed  was  a  declaration  to  the 
effect  that  the  defendant  r.ad  no  title,  and  such  a  declaration 
having  been  made  by  the  Civil  Court,  it  would  not  be  neces- 
sary for  the  plaintiffs  to  seek  any  further  relief  The  suit, 
therefore,  was  not  barred  under  the  provisions  of  section  42, 
Specific  Relief  Act 

Held^  also,  that  section  233  {k\  Land  Revenue  Act,  did 
not  apply  to  the  case  as  it  was  provided  for  by  section  1 1 1 
of  that  Act,  and  the  decision  of  the  Civil  Court  referred  to 
in  the  latter  section  meant  the  "  final  decision "  of  that 
court 

Ram  Charan  ?/.  Ram  Partab    ...  ...  ...    614 


-section  42— proviso— One  plain- 


tiff  out  of  possession — other  plaintiff  in  possession  in  defen- 
dants right — Declaratory  suit^Second  suit  for  possession. 

Where  out  of  two  plaintiffs  to  a  suit  for  declaration  of  title, 
it  appeared  that  one  was  not  in  possession  of  the  property 
claimed,  and  the  other  was  in  possession,  but  in  the  right  of 
the  defendant  who  had  previously  been  in  possession,  held^ 
that  the  suit  was  barred  by  the  express  provisions  of  section 
42,  Specific  Relief  Act,  and  ought  to  be  dismissal.  But  the 
dismissal  of  this  suit  would  not  affect  the  right  of  these  plain- 
tiffs, if  they  were  entitled  to  possession,  from  instituting  and 
maintaining  a  suit  for  possession. 

AKBAR  Khan  zr.  TURABAN  ...  ...  ...     640 

Stamp  Act  (II  of  1899),  sections  40  and  AA— Duty  and  penalty— 
recotfered  from  person  filing  documents — suit  against 
Secretary  of  State— maintainability  of 

'  Certain  documents  insufficiently  stamped  were  put  in  evi- 
dence by  the  representatives  in  interest  of  the  executants. 
The  Collector  recovered  from  the  persons  filing  them,  the 
duty  and  penalty  by  sale  of  their  property,  //eldy  that  the 
Collector's  order  was  open  to  review  by  Revenue  authorities, 
and  no  suit  lay  against  the  Secretary  of  State  for  refund  of 
penalty  realised,  //eld  further,  that  the  persons,  who  wish  a 
document  to  be  admitted  in  evidence,  are  the  persons  from 
whom  a  Collector  can  realise  the  duty  and  penalty,  and  if 
it  is  due  from  a  third  person,  they  can  bring  a  suit  and 
recover  it  from  him. 
The  Sfxretary  of  State  for  India  in  Councils. 
Basharatullah     ...  ...  ...  ...    263 
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sectioa  44. 


Sec  section  40  ...  ...  ...  ...     262 

section  62,  5Ch.  I,  art.  53   [cj — t/eare 

for  re ni^  mending  of  rent  in  decree— payment  of  decree— 
Receipt^  whether  Stamp  necessary. 

Article  53  (r;  of  the  Stamp  Act  does  not  exempt,  from  pay- 
ment of  stamp,  a  receipt  of  payment  of  a  decree  for  rent 
although  it  makes  an  exception  in  favour  of  a  receipt  for 
payment  of  rent  of  an  agricultural  holding.  When  the  debt 
of  rent  merges  into  a  decree,  a  receipt  for  money  paid  must 
I>e  stamped. 

Absence  of  fraudulent  intention  in  not  stamping  a  receipt 
of  payment  of  a  decree  is  not  sufficient  to  make  a  conviction 
bad. 

DooNGAR  Singh  %'.  King-Empkror  ...  ...    ri7 

Statute — Construction  of— retrospective  effect. 

See  Agra  Tenancy  Act,  1901,  section  22  ...  ...     738 

See  N.-W.  P.,  Rent  Act,  1881,  section  174      ...  ...     472 

Stay  of  exectttioo  of  decree — decree  against  widow— death  of  the 
undow — objection  by  the  reversioners  that  they  are  not 
representatives  of  the  widow — duty  of  the  court. 

See  Code  of  Civil  Procedure,  section  244        ...  ...     550 

Step  In  aid  of  execution  —  Process  fee— payment  without  apptication 
to  issue  proclatnation. 

See  Limitation  .Act,  Sch.  II,  .Art.  179  i'4)  ...  ...     258 

Sub-mortgage 

See  mortgage — sub-mortgatfe        ...  ...  ...    402 

Succession  certificate  Act,  1889— section  4. 

See  section  2  ...  ...  ...  ...     598 

-sections  2,  4 — Deferred  do^cer 


-Debt — Muhammadan  Law, 


Dower,  whether  it  be  prompt  or  deferred,  is  a  debt  due 
from  the  husband  to  the  wife.  Deferred  dower  is  a  debt 
payable  in  the  future.  A  court,  therefore,  cannot  pass  a 
decree  for  its  recovery  by  the  heir  of  the  lady  without  the 
production  of  a  succession  certificate. 

Abdul  Karim  Khan  v.  Makbul-un-nissa  Hkgum  ...    598 

Suits  Valuation  Act  (VII  of  1887),  section  S—Fatue  of  a  suit  for 
redemption — Market  value — Principal  amount — Appeal 
from  an  order  of  Subordinate  Judge, 

The  value  of  the  subject  matter  of  the  suit  in  a  redemption 
suit  is  not  the  market  value  of  the  property  but  the  amount 
of  the  mortgage  money.  In  a  suit  for  redemption  where  the 
principal  amount  of  mortgage  was  Rs.  1,000,  held.,  that  the 
suit  was  cognisable  by  a  Munsif  and  an  appeal  lay  to  the 
District  Judge  from  an  order  of  the  Sulx)rdmate  Judge  re- 
turning a  plaint  for  presentation  to  the  proper  Court.  Sec- 
tion 8  of  the  Suits  Valuation  Act  does  not  aflfect  the  law 
laid  down  in  Kubair  Singh  v.  Atma  Ram^  I.  L.  R.,  5  All, 
332,  and  Aman'tt  Begam  v.  Bhajan  Lai.,  1.  L.  R.,  8  All,  438. 

KEDAR  SiNCiH  V.  M ATA  HADAI.  SlNGH  ...  ...      713 
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Transfer  of  Property  Act  (IV  of  1882),  section  52— Lis  pendens 
— sale  during  the  pendency  of  suit — Service  of  summons 
not  effected— effect  of 

When  after  the  institution  of  a  suit  for  pre-emption,  the 
vendee  sells  the  property,  the  sale  cannot,  having  regard  to 
the  provisions  of  section  52,  Transfer  of  Property  Act,  affect 
the  right  of  the  plaintiff,  to  the  decree  which  he  might  have 
obtained  in  the  suit,  as  the  purchaser  takes  the  property 
subject  to  the  result  of  the  suit.  Manpal  v.  Sahib  Ram^ 
I.  L.  R.,  27  All.,  544,  distinguished.  The  fact  that  the 
vendee  sells  the  property  before  service  of  summons  does 
not  make  section  52  inapplicable.  Faiyaz  Husain  v.  Prae^ 
Narain^  I.  L.  R.,  29  All.,  339,  referred  to. 

Ghasitey  V.  GoBiND  Das  ...  ...  ...    477 


section    5Z—Mo9tgage— 

Assignment  of  fictitious  mortgage — Sub.sequent  mortgage 
for  consideration — No  interest  passes  to  the  transferee — 
Rights  of  assignee  as  against  mortgagor  and  subsequent 
mortgagee— h  stoppeL 

One  M  made  a  fictitious  mortgage  of  certain  property  in 
favour  of  H  who  transferred  the  mortgagee  rights  to  his  wife 
in  lieu  of  dower  debt.  The  wife  obtained  the  transfer  in 
good  faith  and  for  valuable  consideration,  but  without  mak- 
ing any  enquiry  as  to  her  husband's  rights.  J/ made  a  mort- 
gage of  the  same  property  to  the  respondent  who  sued  to 
enforce  it  Heldy  that  the  transfer  of  the  fictitious  mortgage 
did  not  pass  any  interest  to  the  transferee  notwithstanding 
that  it  was  made  bona  fide  and  for  valuable  consideration. 
The  proviso  to  section  53  was  intended  to  safe-guard  the 
rights  which  had  already  been  acquired.  A  purchaser  for 
value  must  be  the  purchaser  of  something. 

Held^  further,  that  as  M  had  made  a  fictitious  mortgage  in 
favour  of  H  who  thereby  defrauded  his  wife,  she  could  en- 
force that  mortgage  against  M  and  he  could  not  be  heard  to 
say  that  the  mortgage  was  fictitious  and  colourable.  The 
balance  of  sale  proceeds,  if  any,  after  satisfying  the  plain- 
tiffs mortgage  and  all  prior  charges  should  be  applied  to 
payment  of  the  amount  of  the  consideration  named  in  the 
transfer  made  in  her  favour  with  interest  Bickerton  v.  Walker^ 
31  Ch.  D.,  151,  applied.  Halifax  foint  Stock  Banking  Co. 
v.  Gledhilly  [1891]  i  Ch.  D.,  31,  distinguished.  Cookell  v. 
Taylor,  15  Reav.,  103  ;  Ogilvie  v.Jeafferson,  2  Giff.,  353  ; 
Strode  v.  Blackburn,  3  Ves.,  222  ;  Wallwyn  v.  Lee,  9  Ves., 
24  ;  Parker  v.  Clarke,  30  Beav.,  54;  French  v.  Hope,  L.J.,  56 
Ch.  363  ;  Rice  v.  Riee,  [1853]  2  Drew,  73,  referred  to. 

Basti  Begum  v,  Banarsidas     ...  ...  ...    305 


-section  55. 


See  Limitation  Act,  1877,  sched.  II,  art  132  ...  ...    243 

-section  58 — Deed  of  indem- 


nity— Property  mortgaged — Hypothecation. 

Certain  persons  sold  certain  property  to  the  plaintiffs. 
The  vendors  executed  a  document  of  indemnity  on  the  same 
date  agreeing  that  if  any  prior  lien  or  charge  should  be  dis- 
closed, they  would  repay  the  whole  money  with  interest  and 
they  hypothecated  certain  property  to  secure  repayment  of 
the  purchase  money.  The  vendees  were  dispossessed.  In  a 
suit  to  enforce  the  hypothecation  in  the  document  of  indem- 
nity, held,  that  there  was  clearly  an  engagement  which  gave 
rise  to  a  pecuniary  liability  and  that  the  terms  amounted  to  a 
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mortgage  within  tlie  meaning  of  section  58  of  the  Transfer 
of  Property  Act.  Kishan  Lai  v.  Ganga  Ram^  1.  L  R.,  13  All^ 
28,  referred  to. 

NiAZ  Ahmed  t/.  iMANGU  Lal       ...  ...  ..     723 


-sectloa  68  {c)— Right  of 


usufructuary  mortgage  to  rccoifer  mortgage  money  by  sale 
of  mortgaged  property. 

Where  usufructuary  mortgage  deed  provided  for  the  re- 
covery of  the  amount  due  **  from  the  mortgaged  property  " 
the  court  granted  a  decree  for  sale  of  the  property  where 
the  mortgagee,  being  dispossessed  of  the  mortgaged  pro- 
perty sued  for  recovery  of  the  mortgage  money.  Jafar 
Husen  v.  Ranjit  Singh ^  I.  L.  R.,  21  All^  4  ;  Kashi  Ravi  v. 
Sardar  Singh^  A.  W.  N.,^[i9o5]  p.  226,  referred  to. 

Narapt^'.  Ram  Sakan  Das        ...  ...  ...    130 


-Sectioo   %^— Parties    ad- 


verse claimants^  whether  may  be  joified^Suit  for  sede. 

Adverse  claimants  ought  not  be  made  parties  to  a  mort- 
gage suit  for  the  purpose  of  litigating  their  titles,  and  that 
the  only  proper  parties  to  such  a  suit  are  persons  interested 
in  the  equity  of  redemption.  Jaggeswar  Dutt  v.  Bhubban 
Mohan  Mitra^  I.  L.  R.,  35  Cal.,  425,  followed. 

KHairat  7'.  Banni  Begum         ...  ...  ...   604 

-sectton  90— Right  to  dec- 


ree—Part  of  contract— Limitation  Act  (XV  of  iSjj)^  art. 
1/6. 

A  personal  covenant  to  pay  although  not  expressed,  is 
implied  in  and  is  an  essential  part  of  every  simple  mortgage. 
The  right  of  the  plaintiff  to  a  decree  under  section  90  of 
the  Transfer  of  Property  Act  is  a  part  of  and  arises  out  of 
the  contract  in  writmg  and  registered  and  is  governed  by 
article  116  of  the  Limitation  Act.  Sawabav.  Aba/i,  I.  L. 
R.,  II  Bom.,  475,  not  followed.  Unichaman  v.  Ahmed 
Kutti,  I.  L.  R.,  21  Mad.,  242  ;  Hamiduddin  v.  Kedar  Naih. 
I.  L.  R.,  20  All,  385,  referred  to. 

Jangi  Singh  7^  Chandar  Mai ...  ...    670 

section  9 1  —Mortgage  by  fixed 

fate  tenant — Redemption  by  zamindar — Interest  in  the  land 
—Fixed  rate  tenant  dying  childless— Lapse  to  the  Crown. 

The  person  claiming  redemption  of  property  must  prove 
that  he  has  an  interest  in  it.  Where  a  fixed  rate  tenant  dies 
childless,  the  tenancy  vests  in  the  Crown.  Rani  Sonet 
Kumvar  v.  Himmat  Bahadur^  L.  R.,  3  I.  A.,  92.  'Ihe  mere 
fact  that  the  zamindar  has  a  proprietary  interest  in  the  land, 
out  of  which  the  interest  of  a  fixed  rate  tenant  is  carved,  does 
not  give  him  an  interest  in  the  mortgaged  property  within 
the  meaning  of  section  91  of  the  Transfer  of  Property  Art. 

Ram  Dihal  Rai  v.  Maharaja  Vizianagra.m  ...    579 

-section  9 1  («),  91—Reifersion- 


er's  right  to  redeem  in  the  life-time  of  widow — Interest^ 
meaning  of 

A  reversionary  heir  cannot  get  a  decree  for  redemption 
of  property  mortgap^ed  by  the  deceased  husband  of  a  Hindu 
widow  during  the  life-time  of  the  widow  in  possession  of  the 
estate.     The  provisions  of  section  92,  Transfer  of  Property 
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Act,  do  not  apply  to  a  person  who  is  a  reversionary  heir  and 
may  never  become  entitled  to  the  property  sought  to  be 
redeemed. 

The  intcrst  referred  to  in  section  91  (a)  of  the  Transfer  of 
Property  Act  is  2l  present  interest  and  not  a  mere  contingent 
right  such  as  a  reversioner  possesses. 

Ram  Chander  T/.  Kallu  ...  ...  ...    631 

section  ^^—Sale  held  in  contra- 
vention of— 'Notice  to  judgment- debtor — Application  to  set 
aside^-after  confirmation. 

A  property,  subject  to  a  mortgage,  cannot  be  sold  in 
execution  of  a  simple  money  decree  held  by  the  mortgagee, 
even  where  he  disclaims  all  his  interests  under  the  mortgage, 
and  obtains  a  simple  money  decree.  Madho  Prasad  v. 
Baijnathy  A  W.  N.,  for  1905,  p.  152,  referred  to.  But  where 
a  property  has  been  sold  alter  notice  to  the  mortgagor,  in 
execution  of  a  simple  money  decree  held  by  the  mortga^^ee 
and  the  sale  is  confirmed,  the  mortgagor  cannot  go  behind 
the  order  for  sale  and  seek  to  have  it  set  aside  on  the  ground 
that  it  was  held  in  contravention  of  section  99  of  the  Trans- 
fer of  Property  Act.  Madan  Makund  Lai  v.  Jamna 
Kaulapuriy  2  A.  L.  J.  R.,  123,  followed.  After  the  sale  is 
confirmed,  as  between  the  auction  purchasers  and  the  judg- 
ment-debtors, the  title  of  the  former  becomes  complete 
and  it  is  not  open  to  the  judgment-debtor  or  his  repre- 
sentatives to  queston  the  title  of  the  auction  purchaser. 

KiSHAN  Lal  7/,  Umrao  Singh    ...  ...  ...    121 

Trust — charitable  purposes — deed  construction — not  void  for  vague- 
nees — 

Where  a  deed  of  endowment  recited  that  the  executant  had 
established  a  dharamshala  for  charitable  purposes  and  he 
had  carried  on  the  charity  :  held  that  the  trust  was  not  void 
for  vagueness.  A  trust  for  such  purposes,  that  is,  charity 
generally,  will  always  be  carried  out  notwithstanding  that  the 
objects  of  the  charity  are  not  specifically  defined.  Ranchhor- 
das  V.  Panvati  Bai^  1.  L*  R.,  ij^  Bom.,  725,  distinguished. 

GURDHAN  Das  T/.  Chunni  Laj.   ...  ...  ...      23 

effect  of  not  carrying  it  out. 

Where  the  court  finds  a  properly  constituted  trust,  the 
fact  that  the  trust  was  not  carried  out  would  not  have  the 
effect  of  annuling  it. 

GoRDHANi  Das  7'.  Chunni  Lal  ...  ...  ...      23 

suit  for  possession  of  trust  properties — Parties, 

Where  the  plaintiffs  in  a  suit  ask  for  possession  in  the 
character  of  trustees  of  certain  endowed  propertjr  and  omit 
to  implead  persons  interested  in  a  particular  item  of  that 
property,  they  cannot  in  that  suit  obtain  a  decree  declaring 
that  property  subject  to  the  charge  of  maintaining  the  trust. 

GoRDHAN  Das  t'.  Chunni  Lal   ...  ...  ...      23 

appointment  of  a  new  trustee. 

.See  Religious  Endowment  Act,  1863  ...  ...     191 


•Grant  of  superior  rights  to  the  Hindu  widow  of  an  inferior 
proprietor— Nature  of  the  estate  taken  in  mch  grant  by 
the  Hindu  widow. 


See  Hindu  Law — alienation— widow  ...  ...     490 
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Usufructuary    mortgage— r/^-^/    of   such  mortgagee  to  recover 
debt  by  sale  of  the  mortgaged  property. 

See  Transfer  of  Property  Act,  1882.     Section  68  (r)  ...     130 

Valuation  of  svAt—Code  of  Civil  Procedure  {Act  XIV  0(1882), 
Section  283.  ^ 

See  Court  Fees  Act,  (VII  of  1870)..  ...  ...      10 

Redemption  mortgage. 

See  Suits  Valuation  Act,  1887,  section  8         ...  ...    713 

Vendor  and  purchaser — Non-payment  of  consideration — Rights  of 
Purchaser — Equities. 

Mere  non-payment  of  purchase  money  does  not  prevent 
the  passing  of  the  ownership  of  the  purchased  property  fiom 
the  vendor  to  the  purchaser,  and  the  purchaser,  notwith- 
standing such  non-payment  can  maintain  a  suit  for  posses- 
sion. Shib  Lai  v.  Bhagwan  Das,  I.  L.  R.,  11  All.,  244  ;  Umed 
Mai  V.  Daini,  I   L.  R.,  23  Bom.,  525,  referred  to. 

A  court  is  entitled  to  pass  a  decree  in  favour  of  the  plain- 
tiff for  possession,  subject  to  the  equities  which  exist  in 
favour  of  the  defendant. 

Rajnath  Singh  v.  Paltu  ...  ...  ...      96 

Unpaid  Vendor's  hen-charge. 


See  Limitation  Act  (XV of  1877),  Schedule  II,  article  132...     243 

Covenant  for  title — construction  of  sale- deed. 

Schedule  II.    See  Limitation  Act,  Art  1 16     ...  ...    480 

Voluntary  ^ywaent— Husband's  debt  satisfied  by  his  wife  during 
his  life- time — Transfer  of  husband's  property  after  his 
death — Liability  to  pay  consideration  money. 

See  Hindu  Law — Defendants         ...  ...  ...    339 

Wavier — Instalment  bond—  Whole  amount  payable  upon  failure  to 
pay  any  instalment. 
See  bond— construction  ...  ...  ...    609 

^n\\}^v\^9iV%— Construction  of 

See  Pre-emption     ...  ...  ...  ...    482,    52 

Widow — Alienation— Hindu  Law — Widow^s  estate  as  an  infetior 
proprietress — Grant  of  superior  propretary  eights — Na- 
ture of  estate  taken  in  such  grant — Graft— Trust. 

See  Hindu  Law — alienation — Widow  ...  ...     590 

Alienation — consent  of  reversioners  legal  necessity. 


See  Hindu  Law 


-Compromise  by — effect  of  a  decree  thereon  on  the  rights  of 


Hindu  Reversioners. 

See  Hindu  Law — Reversioners      ...  ...  ...      43 

y<f\<Aow*sestMtt— Grant  of  superior  rights  to  the  Hindu   Widow  if 
an  inferior  proprietor — Nature  of  estate  in  such  grant. 

See  Hindu  Law — alienation — Widow  ...  ...       590 

V^XW-^Construction  of. 

See  Hindu  Law — Will  ...  ...  ...      460 
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construction  <?/^  Persona  designata — Reason  and  motive  of 
gift—^  Adopted  son ' — Desct  iption. 

Where  a  Hindu  testator  bequeathed  his  property  to  *'  Lalta 
Prasad  my  adopted  son,"  held^  in  the  absence  of  anything  in 
the  will  to  show  that  the  fact  of  the  adoption  of  the  devisee  was 
the  motive  or  the  reason  for  the  gift,  that  the  language  of  the 
gift  was  to  be  interpreted  in  its  ordinary  meaning  as  a  gift  to 
Lalta  VY?iS2L^2LS2L persona  designata^  who  was  entitled  to  take 
under  it  even  though  the  adoption  was  not  proved.  Nidhoo- 
moni  V.  Saroda  Pershad^  L.  R.,  3  L  A.,  253,  followed. 

Lalta  Prasad  z/.  Salig  Ram      ...  ...  ...    627 

construction    ^— Rupia — "  Money  " — Presumption  against 

partial  intestacy. 

In  the  absence  of  explanatory  context  a  word  such  as 
"  money '  should  be  construed  in  its  strict  sense,  but  terms 
which  in  their  strict  and  proper  signification  apply  to  a 
particular  species  of  property,  may  be  held  to  embrace  the 
general  personal  estate  of  a  testator  where  the  latter  has 
shown  a  clear  intention  to  make  a  complete  disposition  of 
his  property. 

The  Court  always  leans  against  so  construing  a  will  as  to 
make  a  testator  die  partially  intestate.  Where  therefore  it  ap- 
peared that  a  testator  did  not  intend  to  die  intestate  as  to  any 
portion  of  his  property  and  made  certain  dispositions  with  re- 
gard to  "  my  money  (rupia)  and  the  money  due  to  me  under 
bonds  which  may  be  realised,"  held^  that  he  mtended  the  word 
*  money'  (^rupia)  should  be  synonymous  with  the  words 
turka  (heritage)  ^n^jaidad  (estate)  which  he  had  used  in  the 
earlier  part  of  the  will.  Cadogan  v.  Palagi^  L.  R.,  25  Ch.  D., 
154,  referred  to. 

Cheda  Lal  7/.  GoBiND  Ram        ...  ...  ...    519 

construction  of  ^Intention — Inappropriate  words— ^''  Cash  '* 

— Mortgage  bonds. 

In  construing  a  will  what  the  court  is  concerned  with 
is  to  ascertain  the  intention  of  the  testator,  and  if  it  finds 
that  he  intended  that  all  his  moveable  property  should  pass  to 
the  legatee,  it  should  not  hesitate  to  carry  out  the  testator's 
intention  even  though  he  used  an  inappropriate  word  such 
as  "  cash." 

No  absolute  technical  meaning  should  be  given  to  such  a 
word  as  "  money." 

Ccuiogan  v.  Palagi^  L.  R.,  25  Ch.  D.,  154,  and  Chhcda  Lai 
V.  Gobind  Ram^  ante,  519,  referred  to. 

Parasanni  7/.  Ghareeb  Das         ...  ...  ...    708 

uupaid  legacy — charge. 

See  Mortgage  ...  ...  ...  ...    661 

unpaid  legacy— lapse  of  time— presumption. 

See  Mortgage  ...  ...  ...  ...    661 

unpaid  legacy— lapse  of  time—presumption^^mincrity   of 

the  legatees. 

See  Mortgage  ...  ...  ...  ...    661 

Writ  of  mandamus. 

See  Corporation  ...  ...  ...  ...    463 
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^Wds~''jlnal  decree." 

See  Appeal  to  His  Majesty  in  Council  ...  ...       57 

Maltk, 

See  Hindu  Law— Widow  ..  ...  ...      67 

"  money, ^^ 

Sec  Will — construction  of  ...  ...  ...    708 

"  Public  street:' 

See  Municipalities  Act  ...  ...  ...      45 

Skurkayan-i'Shikmi, 

See  Pre-emption  ...  ..  ...  ...      42 
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